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RESPONSE FORM

DISCUSSION PAPER ON ADULTS WITH INCAPACITY
We hope that by using this form it will be easier for you to respond to the questions set out in the Discussion Paper.  The form reproduces the questions as summarised at the end of the paper and allows you to enter comments in a box after each one.  At the end of the form, there is also space for any general comments you may have.
Please ensure that, prior to submitting your comments, you read notes 1-2 on page ii of the Discussion Paper.

In order to access any box for comments, press the shortcut key F11 and it will take you to the next box you wish to enter text into.  If you are commenting on only a few of the questions, continue using F11 until you arrive at the box you wish to access. To return to a previous box press Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form.

Please save the completed response form to your own system as a Word document and send it as an email attachment to info@scotlawcom.gsi.gov.uk.  If you prefer you can send the form by post to Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1PR.
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List of questions
1.
We would welcome views from consultees on the likely impact of any reforms resulting from this Discussion Paper on the groups identified in paragraphs 1.15 to 1.19 above.
(Para 1.19)
	Comments on question 1
«InsertTextHere»


2.
In addition, we would welcome information from consultees which could contribute to an assessment of the numbers of people with incapacity in Scotland who are cared for in residential facilities where they experience some restriction on their liberty.
(Para 1.19)
	Comments on question 2
«InsertTextHere»


3.
Do consultees have any observations on our summary of case-law from the European Court of Human Rights?
(Para 2.86)

	Comments on question 3
«InsertTextHere»


4.
Do consultees have any comments on the structure and/or operation of the Deprivation of Liberty Safeguards in England and Wales?
(Para 4.30)
	Comments on question 4
«InsertTextHere»


5.
Do consultees have any comments on our summary of English case-law?
(Para 4.64)

	Comments on question 5
«InsertTextHere»


6.
Do consultees have any comments on our discussion of comparative law?
(Para 5.58)

	Comments on question 6
«InsertTextHere»


7.
Do consultees agree that the present lack of clarity on deprivation of liberty in Scots incapacity law is unsatisfactory?
(Para 6.39)

	Comments on question 7
«InsertTextHere»


8.
Would it be desirable for there to be greater specification in Scotland on what is to be regarded as deprivation of liberty, beyond a cross reference to Article 5?
(Para 6.41)

	Comments on question 8
«InsertTextHere»


9.
Should Scots law provide that there cannot be informal admission to a hospital for the treatment of mental disorder of people who lack the capacity to consent to that admission?
(Para 6.44)

	Comments on question 9
«InsertTextHere»


10.
If so, 

(a)
should people who lack capacity be admitted to hospitals for the treatment of mental disorder using the mechanisms set out in the 2003 Act, or should their admission to hospital be authorised under incapacity legislation?

(b)
what approach should be adopted to those who are already in hospitals on a long-term basis?
(Para 6.44)
	Comments on question 10
«InsertTextHere»


11.
Would there be benefit in a statutory provision to the effect that the family or carers of a person with incapacity who are willing and able to provide a home for that person should not be prevented from doing so?
(Para 6.51)
	Comments on question 11
«InsertTextHere»


12.
If so, should that provision be an additional principle in section 1 of the Act?
(Para 6.51)

	Comments on question 12
«InsertTextHere»


13.
Do consultees agree that provision to the effect that certain measures do not constitute deprivation of liberty would be of assistance?
(Para 6.68)
	Comments on question 13
«InsertTextHere»


14.
If so, what should those measures be?
(Para 6.68)
	Comments on question 14
«InsertTextHere»


15.
Should such provision be in legislation or in guidance?
(Para 6.68)

	Comments on question 15
«InsertTextHere»


16.
Would there be benefit in provision to the effect that deprivation of liberty occurs whenever the management of a facility exercise complete and effective control over the assessment, treatment, care, residence and movement of an adult? 
(Para 6.70)
	Comments on question 16
«InsertTextHere»


17.
If so, should such a provision be in legislation or in guidance?
(Para 6.70)

	Comments on question 17
«InsertTextHere»


18.
Should Scots law define circumstances in which the consent of a substitute decision-maker would represent sufficient authorisation for an adult lacking capacity to be accommodated in conditions which would otherwise amount to deprivation of liberty?
(Para 6.74)
	Comments on question 18
«InsertTextHere»


19.
If so, what should those circumstances be?
(Para 6.74)
	Comments on question 19
«InsertTextHere»


20.
Should there be circumstances in which such consent would not be sufficient?
(Para 6.74)
	Comments on question 20
«InsertTextHere»


21.
Do consultees consider that the Adults with Incapacity (Scotland) Act 2000 should make clear that an attorney acting under a welfare power of attorney has the power to deprive, or authorise others to deprive, an adult with incapacity of his or her liberty?

(Para 6.76)
	Comments on question 21
«InsertTextHere»


22.
If so, should the existence of such a power depend on whether there is provision to that effect in the power of attorney document?
(Para 6.76)
	Comments on question 22
«InsertTextHere»


23.
If such a power can be conferred upon and exercised by a person acting under a power of attorney, what steps could be introduced to enable the adult to access prompt review of the deprivation by a Court, and periodic review thereafter?
(Para 6.76)
	Comments on question 23
«InsertTextHere»


24.
Do you agree that the Adults with Incapacity (Scotland) Act 2000 should be amended to provide that a guardian with welfare powers may deprive an adult of his or her liberty, or authorise another person to do so, if such a power is expressly conferred by the Court?
(Para 6.77)
	Comments on question 24
«InsertTextHere»


25.
Do consultees agree that the existing provisions regarding intervention orders should be amended to provide for deprivation of liberty to be authorised by the Court, by a specific type of intervention order?
(Para 6.78)
	Comments on question 25
«InsertTextHere»


26.
What procedures and evidential requirements should apply to any new form of court order authorising deprivation of liberty for a person with incapacity?
(Para 6.81)
	Comments on question 26
«InsertTextHere»


27.
Would there be benefit in a statutory provision entitling an adult or other persons acting on his or her behalf to apply to the sheriff court for an order requiring the managers of residential premises to cease unlawful detention of the adult?
(Para 6.83)
	Comments on question 27
«InsertTextHere»


	General Comments

«InsertTextHere»


Thank you for taking the time to respond to this Discussion Paper.  Your comments are appreciated and will be taken into consideration when preparing a report containing our final recommendations.
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