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MR. JUSTICE HEDLEY:

1.

I 'am proposing to give this judgment, in effect, in open court, and therefore, it
is essential that the anonymisation afforded both to the person subject to a
disability and to his nephew, must be respected at all times in accordance with
the anonymisation in the title to the litigation.

This case concerns an elderly gentleman GC who is in the 83™ year of his life.
He has, for very many years now, lived with KS who is his nephew.
Originally they lived also with a lady known in these proceedings as GS, who
was the mother of KS and the sister of GC, They have effectively lived
together for a very long time, being 28 years at least.

In 2001 GS died and GC and KS have continued to live together since, albeit
with a move of accommodation at the beginning of 2005. Their only real
contact with public agencies was through the Assertive Outreach Services, a
mental health facility, which was in contact with KS who was, and is, thought
to have aspects of a schizophrenic condition, although not formally diagnosed.

All these matters came to light when, on the 7" April of this year, GC’s
pendant alarm went off accidentally. The police attended the property at
which GC and KS live and such was their concern about what they found there
that both were taken to Homerton Hospital. GC has remained as a patient
there since, but all parties agree that he is ready for discharge and should be
discharged. It is clear from the evidence that the physical conditions that
pertained in the home of GC and KS fell far below the acceptable. It happens
that there has been what is known as a “deep-clean” since, and the physical
conditions in the house are such that GC could return there were it right for
him so to do. '

The medical evidence, as it appears from the psychiatric assessments of

Dr. O’Mahony and Dr. Royston, demonstrates to the satisfaction of the court
(and it is a conclusion resisted by none) that at the present time GC lacks
capacity to make decisions about where he should live or with whom he should
live. It seems unlikely that GC will reacquire capacity, but since there is not at
the moment clear agreement that a final declaration should be made, the court
considers it right to make interim declarations as to GC’s incapacity at the
present time.

This case is essentially concerned with what is to happen to GC between now
and November of this year, when this matter is listed for a final hearing. The
proceedings came at the instigation of Homerton Hospital, the place where GC
was taken and where he has since remained. The London Borough of Hackney
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[image: image3.png]1 has joined in as applicants. GC is now represented by the Official Solicitor, as
2 his litigation friend, and K§ is separately represented within the proceedings.
3
4 7. The issue with which I am concerned is an interim issue, although it would be
5 idle to pretend that the interim issue may not have a substantial bearing on the
6 final outcome in the case. When the matter was prepared for hearing and was
7 due to come on before me yesterday the position was that Dr. Royston, the
8 independent forensic psychiatrist, was of the view that a return home was
9 contrary to the interests of GC and that he should be accommodated, in the
10 interim, by the Local Authority. Mr. Stuart Sinclair, an independent social
11 worker whose work is well known in this field, had been jointly instructed and
12 he had expressed the view that on balance he favoured a trial period at home
13 subject to a written agreement - the terms of which appeared in the papers and
14 to which KS had indicated a willingness to agree.
15 .
16 8. The Official Solicitor, on behalf of GC, was thus confronted with his two
17 experts in disagreement with each other and, very properly, simply wished to
18 put the matter before the court for decision. KS’s view has consistently been
19 that GC should be discharged home, to be cared for by him as he had done for
20 many years up to now.
21
22 9. 1was informed yesterday morning that the position had changed. I was shown
23 what is called an “Adverse Event Report Form™ which seemed to suggest that,
24 on occasion, KS had been seen over-forcefully endeavouring to get GC to
25 drink liquid that he (GC) did not want. Moreover, it was said, that a nurse had
26 observed KS to slap GC in the hospital and that those matters effectively
27 concluded against a trial placement at home. Indeed Mr. Sinclair, in his
28 evidence which was taken by telephone yesterday afternoon, indicated that the
29 balance had shifted the other way and he no longer supported a return home.
30
31 10. The Local Authority’s social worker, Mr. Orams, had clearly done a lot of
32 work in offering a trial package in the sense of intense social work support and
33 intense care support for GC, were he to return home to the care of KS on an
34 interim basis. He had expressed the view that that was a matter that should be
35 tried, even though he himself was pessimistic as to its outcome. He too, in the
36 light of the additional information, now indicated that it was his view that no
37 trial at home should be attempted and, accordingly, the court was presented
38 yesterday with the position that the totality of the professional evidence now
39 tended against the trial placement at home and that was the matter into which
40 the court was invited to enquire. So the position, as it finally became, was that
41 Homerton Hospital were concerned that GC was ready for discharge and it was
42 contrary to his interests to remain in hospital and expressed themselves neutral
43 as to where he should go pointing out, as others had pointed out, the various
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arguments for and against a return home and/or an interim residential
placement.

The London Borough of Hackney advocated that there should be an interim
placement, and made a number of proposals as to where GC could be
accommodated. KS continued to advocate a return home, expressing himself
willing to sign up to the written agreement as to care, and expressing himself
willing to be the subject of a psychiatric assessment. GC, through the Official
Solicitor, maintained a stance of neutrality not least because, as the Official
Solicitor very properly put before the court, GC’s own views had been wholly
consistent throughout, namely that he wished to return to his own home and to
the company and care of KS.

This was the position which confronted the court. Clearly, the court has to
have in mind the provisions of the Mental Capacity Act 2005. The parties
have helpfully identified the relevant provisions in the Act which bear on this
particular case. The principles on which the Act is to be approached are set
out clearly in s.1. The two subsections that bear on the decision I have to
make are:

(5)An act done, or decision made, under this Act for or on behalf
of a person who lacks capacity must be done, or made, in his
best interests.

(6) Before the act is done, or the decision is made, regard must be
had to whether the purpose for which it is needed can be as
effectively achieved in a way that is less restrictive of the
person’s rights and freedom of action.

One then passed to s.4 which deals with best interests. It seems to me that
there are three subsections that require particular attention in this case though,
of course, the court must have in mind all of them. Subsection (4) provides:

“He must, [that is the decision maker] so far as reasonably
practicable, permit and encourage the person to participate, or to
improve his ability to participate, as fully as possible in any act
done for him and any decision affecting him.”

Subsection (6):

“He must consider, so far as is reasonably ascertainable:
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(@)  the person’s past and present wishes and feelings (and, in
particular, any relevant written statement made by him
when he had capacity),

(b) the beliefs and values that would be likely to influence his
decision if he had capacity, and

(c)  the other factors that he would be likely to consider if he
were able to do so.”

Then, subsection (7):

“He must take into account, if it is practicable and appropriate to
consult them, the views of ...

(b) anyone engaged in caring for the person or interested in
his welfare ... as to what would be in the person’s best
interests and, in particular, as to the matters mentioned in
subsection (6).”

The effect of that, of course, is to require the court to have clearly in mind
KS’s own views on this case.

14. That really provides the statutory framework within which the court

15.

approaches this case. It seems to me that when one applies the statutory
provisions the impact of them is that the State does not intervene in the private
family life of an individual, unless the continuance of that private family life is
clearly inconsistent with the welfare of the person, whose best interests the
court is required to determine. That is the same principle that governs State
intervention under the Children Act 1989, and whilst the Children Act and the
Mental Capacity Act deal with quite different problems and must be treated
quite separately, in my judgment it is right that the fundamental principle
governing the welfare agencies of the State’s interventions in private life
should be the same.

So one turns to the facts of this case for this case, like every other one, is fact
specific. It is an almost irresistible temptation to lawyers, schooled in common
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16.

17.

18.

law tradition, to seek to bring a case within other decided cases. In my view,
at least, it is generally a temptation to be resisted. Each human being is unique
and, thus, best interests decisions are unique to that human being. In almost
every case, it should be enough to test the facts of the case against the relevant
statutory provisions in order to ascertain the unique solution to that particular
case.

So one has to consider the factual matrix in this case. It is right that the court
should say something about the contested allegations that have been put before
it. I am satisfied that the evidence given to me by the nurse on the telephone
yesterday was fundamentally accurate. I am satisfied that when KS denied that
he had slapped GC he was being honest, in the sense that he was telling me the
truth as he believed it to be, even though it was not the truth as I find it to be.

I should also add I am satisfied that a decision was taken by the medical staff
that no further action would be taken about this incident because of what they
saw as the primary need to protect and guard the relationship between KS and
GC. Whatever may or may not have been the professional proprieties of any
such decision, it was one that, in my view, was certainly correctly taken in the
interests of GC, and I say no more about it other than I intend to approach the
incident on the same sort of footing as did the nursing staff who were on the
ground and, as it were, had the feel of what was going on.

The reality is that KS is a committed carer to GC; of his emotional investment
and devotion there can be no doubt. It is also the case that KS is of an unusual
personality and, as Mr. Sinclair pointed out, may express himself in ways
which others would see initially as gauche even aggressive. On the other hand
it is interesting to observe that the nursing staff themselves, for all the
difficulties that they may have had with KS, (I think one described him as a
lovable man), have clearly got some good relationships established for all the
bumps there have undoubtedly been along the way. I have to recognise that
KS may be from time to time an insensitive and rough carer to GC and that his
care would fall below the standards that would be expected of any professional
carer. It seems to me that that must follow.

In the circumstances what the court must do, as the Court of Appeal have
indicated in welfare cases, is, as it were, to draw up a balance sheet of
positives and negatives of the courses of action proposed. That, of course, I
will do but reminding myself of this: where the apparent choice is between a
return to private family life on the one hand and an unwilling entry into state
care on the other, it is not a true choice. The court, applying the principles of
least intervention, must really conclude that a return to private family life is
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[image: image7.png]1 inconsistent with the welfare of the person with whose best interests it is
2 concerned, before it considers the alternatives. But with that reservation at the
3 front of my mind I propose to do as the Court of Appeal suggest and produce,
4 as it were, a balance sheet. Now Ms. Scott, on behalf of the Official Solicitor,
5 in her closing submissions has very helpfully done just that and they are to be
6 found in paras.6 and 7 of her closing submissions. They can (I think) really be
7 summarised as follows:
8 | |
9 The positives of a return home are:
10
11 1. That it accords with the consistently expressed wishes and feelings of
12 GC, expressed, not only in the presence of KS but in his absence, as
13 the evidence of Mr. Stewart demonstrated.
14
15 2. That the court has in mind that GC’s experience for the last 28 years is
16 living in this small, and I suspect somewhat socially isolated, family
17 unit.
18
19 3. That there is a strong, and reciprocated, emotional bond between GC
20 and KS. They are to each other the most important people in the
21 world.
22
23 4. A return to private family life will, of course, be the option of least
24 intervention and will not involve the deprivation of liberty which a
25 move to residential care, on the facts of this case, undoubtedly would.
26
27 5. The provision of a care package, helpfully put together by Mr. Orams,
28 will probably guard against any significant risk of harm to GC during a
29 period at home.
30
31 Those are the positives identified by the Official Solicitor and probably fairly
32 represent a comparatively neutral statement.
33
34 19. So far as the negatives are concerned, they too are readily apparent. I have
35 made certain findings about the care that GC might expect to receive from KS
36 in the negative sense, and those would need to be taken into account, just as I
37 would need to remember the circumstances from which GC was, in fact, taken
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[image: image8.png]1 in April of this year. There is a real risk of a period of trial leave breaking
2 down because it may be that KS will find it very difficult to deal with the
3 interventions inevitable under the care package. A professional view is that
4 GC would adapt to life in a residential home and separation from KS, provided
5 KS was a regular visitor to the residential establishment. The other negative is
6 that the various assessments that need to be done of KS’s capacity to care and
7 GC’s longer term needs for care can be done in, as it were, a neutral situation
8 where the safety and welfare of GC are accommodated.
9
10 20. That seems to me to provide the factual matrix within which this decision is to
11 be made. The question is, as I apply the statute to that, what are the
12 conclusions I have reached? And, most particularly, what weight is going to
13 be attached to these various positives and negatives as it is the weight that will
14 be attached to them that will determine how in the end balance is struck,
15 always reminding myself that I am not here dealing with straight choices. Let
16 me set out how I have approached this so there shall be no doubt about it.
17
18 21. AsIhave said, GC is a man in the 83" year of his life and my concern is to ask
19 myself: How will he most comfortably and happily spend the last years that
20 are available to him? Secondly, I have approached this case on the basis that
21 his primary need is for emotional warmth, emotional security and the
22 commitment of human relationship. That has been a huge feature of his life to
23 date, and one that is not readily to be set aside. N ext, it seems to me, that for
24 the elderly there is often an importance in place which is not generally
25 recognised by others; not only physical place but also the relational structure
26 that is associated with place. Those seem to be matters that are important to
27 GC and underpin the expressions of wishes and feelings which, as I say, he has
28 consistently advanced in this case. He has, of course, a serious need for
29 physical comfort and care and, as I say, I do not overlook the circumstances
30 from which he was removed. He is also entitled to freedom from oppression,
31 even where that oppression is borne of the best of intentions and, accordingly,
32 one has in mind that his treatment by KS may, from time to time, have a rather
33 oppressive aspect to it.
34
35 22. The particular problem in this case is the weight that is to be attached to the
36 wishes and feelings expressed by GC, given that they have been consistently
37 expressed; given that they have been, from time to time, associated with
38 perfectly sensible reasons as appears from the evidence of Mr. Stewart, but
39 also recognising that by reason of his disability he cannot seriously
40 conceptualise an alternative and therefore is not able to address the range of
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23.

24.

25.

decisions that might otherwise be open to him, and therefore not able
necessarily to choose the best option.

In my judgment, it does matter to the extent to which a person is capable of
forming views of their own. There must be a considerable difference
between the assessment of the views expressed by someone in GC’s
condition and, for example, the taking into account of views that had been
earlier expressed by someone who is now, perhaps, comatose. Where a
person is in a position to express views, however limited their horizons, those
are views which carry weight. The greater their appreciation of the horizons,
the greater the weight those views must carry and they can, of course, by
definition never be decisive. | |

I also have in mind in this case the care package proposed by the Local
Authority and set out in the proposed written agreement. I also have in mind
the willingness of KS to be the subject of a psychiatric assessment. There is
also another view which has weighed with me in this case and it is this: | find
it difficult to see how a trial at home is not going to be undertaken at some
stage. To do it when there has been the disruption of an interim placement is,
in my view, going to make it even harder. But, bearing in mind this was
essentially an unsupported placement before the dénouement in April this year,
it seems to me that it would be wrong not to try, even with a degree of
pessimism, a placement with the package of support that has now been
advanced, and that is another factor that has weighed with me in this case; that
it would be wrong to take a step, unless one had to that had a real prospect of
preventing a placement at home ever being tried. '

It follows that, in my view, this is a case in which GC ought to be permitted to
return to his home and to continue to share it with KS. That is subject to three
crucial conditions:

1) The Local Authority provide the care package which they say they will
and I have no basis whatsoever for doubting that they will do that.

1i) It should be on the basis that KS enters, as he says he will, into the
written agreement put forward in this case and set out in the bundle of
documents. Since he has legal advice available to him that may be
something he wishes to do before he leaves court, but certainly it will
need to be done before any question of GC’s return arises.
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iif) It is subject also to the third condition that KS remains consistent in his
expressed agreement and cooperates in psychiatric assessment, the
purpose of which is to ascertain his capacity to meet GC’s needs in the
longer term beyond this coming November, ’

I'acknowledge, as Mr. Stewart did, that there must be some latitude in the
written agreement and that not every breach of it would lead to an automatic
termination. The critical distinction will (I think) be between KS’s abilities
to comply with, in particular, relationships with the carers as to which some
latitude may be required for the reasons that I have set out and which were
more fully developed by Mr. Stewart in his report, on the one hand, and as to
his obligations actually in the care of GC or affording access to carers on the
other. There should, in the latter matters, be very limited scope for
overlooking breaches of any significance,

26. The result is that the court arrives at the conclusion that differs from all the

27.

professional advice advanced to it. What is the basis on which such a decision
can be justified? First, the court has been scrupulous in applying the concept
of least intervention and it has, perhaps, set a lower standard in relation to the
acceptability or manageability of risk and quality of care in order to
accommodate the principle of least intervention. Secondly, the court affords
significant weight to the consistently expressed views and wishes of GC in this
case and, whilst recognising the limitation on his horizons, takes the view that
those wishes and feelings are not to be rejected, except where there is a
compelling case in terms of his best interests; that is to say the fulfilling of his
wishes and views is simply wholly inconsistent with his welfare. Thirdly, the
court is of the view that a trial at home simply has to be tried once in this case
and takes the view for all sorts of practical reasons that this is the best time to
do it. A move from residential care back home with a prospect of a return to
residential care is something that is approached with much greater caution than
is simply a move from home into residential care.

Lastly, I have given perhaps more weight to the emotional components in
GC’s best interests as against the physical components. Without wishing to be
unduly crude, in most family settings there is a trade off between quality of
care and emotional satisfaction and, in my judgment, where one is dealing with
those at either end of the age spectrum who are, by reason of their age and
capacities, somewhat dependent, the emotional component rates extremely

highly. In my judgment, the combination of the emotional component, the
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[image: image11.png]1 need to explore placement at home, the weight to be given to the wishes of GC

2 and the principle of least intervention when drawn together mean that a

3 placement at home is needed unless it is simply inconsistent for the best

4 interests of GC and ought never to be tried. For those reasons I find myself in

5 disagreement with the professional advice of this case for the reasons that

6 I have given and I propose to act on my judgment.

7

8  28. Two further things need to be said. I fully recognise that events may

9 ultimately demonstrate that the professional advice was correct all along and it
10 may be that what is right in my judgment, in the short term, will turn out not to
11 be practicable in the long term. I fully recognise that and I fully recognise that
12 in taking the decision I have I may well be shown to be wrong; that is another
13 matter altogether. The second thing to be said is this: the fact that this interim
14 placement has been made may demonstrate that the court would like to
15 maintain the position in the long term, but does not provide the slightest reason
16 for thinking that it will do any such thing. Whether or not this arrangement
17 can continue in the long term will depend almost entirely on how it works in
18 the short term, and the court will not commit itself to any long term view.
19 Moreover, the court may have to recognise in the long term that the views and
20 wishes of GC carry slightly less weight when balanced against a much longer
21 term basis than they do in the short term, but that is all for the future and for
22 another time. It is only to say, so that everyone understands, that how things
23 work between now and November may have a significant and may even have a
24 decisive impact on the outcome of that trial.
25
26
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