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MR. JUSTICE RYDER: 

1. Ladies and gentlemen this is going to be quite a long judgment and it is only right that it should be.  I ask for everybody's forbearance as I take the parties and those present through some of the detail that is necessary in relation to the medical history and also the legal provisions which I am obliged to consider and then apply.  It must, of course, be right that if anybody does not want to listen or at any stage feels that they would not like to listen any more that they should quietly withdraw and I shall complete the judgment, but there will of course be a record of the judgment in transcript form in due course.

2. This is a judgment in respect of CW in the Court of Protection No. 11500872.  The first and second applicants are the Primary Care Trust and the NHS Trust, respectively responsible for providing treatment and care to a young man, CW, who is aged 21 years.  He was born on 7th September 1989.  Pursuant to the National Health Act 2006 the PCT has commissioned the care provided to CW in his present placement which is a specialist care unit.  The second applicant is the NHS trust who oversaw CW's in‑patient acute health care and hospital treatment and who continue to provide consultant‑led services in his present placement.

3. The first respondent, CW, is represented by the Official Solicitor as his litigation friend.  His parents, HW and PW, who are divorced are the second and third respondents.  His twin brother, AW, is the fourth respondent and his sister, EW, is the fifth respondent.  HW and, indeed, the entire family now support the PCT and NHS trust in seeking declarations as follows:  

(1) That CW is in a permanent vegetative state.

(2) That CW lacks capacity to make decisions as to his future treatment and to consent to continued life‑sustaining medical treatment measures.

(3) That it is not in the existing circumstances in CW's best interests for him to be given life‑sustaining medical treatment measures including ventilation, nutrition or hydration by artificial means.

(4) That such measures may lawfully be discontinued by the applicant and/or the responsible attending medical practitioners, nursing and other health care staff.

(5) That it is in CW's best interests to be given such treatment and nursing care, whether at his current specialist care unit or elsewhere, under medical supervision as may be appropriate to ensure that he retains the greatest dignity until such time as his life comes to an end.

4. The key issue in these proceedings is whether it is in CW's best interests for his artificial nutrition and hydration (hereafter I shall refer to that as "ANH") to be discontinued and withheld.  It is the unanimous opinion of the clinicians and independent experts in rehabilitative medicine that CW is in the permanent vegetative state and as such he lacks capacity to make decisions relating to his medical treatment and he will not regain capacity to make such decisions.   I shall in due course make the declarations I have outlined in summary form asked of me by the applicants as supported by the family and the Official Solicitor on behalf of CW.

5. CW is 21 years old.  At the time of the accident he was 16 years old studying for his GCSEs at boarding school.  He is described as being self contained, sensitive, quiet, shy and as having "so much depth of character and love".  CW and AW, his identical twin brother, were "as close as you can get" according to AW himself and he was extremely close to his sister, EW, who described the three of them as being a unit.  CW cared for a number of pets and had a great love of animals.  He enjoyed playing sport, rugby, hockey and cross country running at school and doing practical things such as helping his father with outdoor tasks, art, painting, stage scenery for school productions and, in particular, mechanical and engineering projects.  He liked to take things apart and make things.  He had built a radio‑controlled model helicopter.  He flew remote‑controlled helicopters and he enjoyed dismantling and rebuilding an old car which he and his brother drove around in a field.  The week after the accident CW was due to have an apprenticeship interview with Mercedes with a view to joining them after his GCSEs.  His sister states that "CW was quiet but if you talked about engineering or mechanics you could not shut him up". 

6. On 30th April 2006 CW was severely injured in a road traffic accident.  At the time of the accident he was a schoolboy.  He was a rear seat passenger in a motor vehicle which was involved in a collision causing him to be ejected from the rear seat.  His injuries included a severe traumatic brain injury with right extradural haematoma, traumatic subarachnoid and intraventricular haemorrhage and basal ganglia injuries.  He also sustained multiple fractures involving his skull, mandible and right clavicle, a lung contusion and pneumothorax.  His Glasgow Coma Scale was recorded as being 4/15.

7. There then must follow an extended medical chronology which charts his sad decline.  It is necessary for the court record that this context is explained, as it is the important basis for the medical opinions which have been given.  
8. CW was unconscious from the outset and in a very deep coma.  He underwent a right frontal craniotomy to clear the extradural haematoma and an intracranial pressure monitor was inserted.  The ICP had to be replaced and an extra ventricular drain was inserted on 7th May 2006.  He developed pneumonia and contracted an MRSA infection.  A CT scan of 20th May 2006 showed hydrocephalus and blood in the ventricles and electroencephalograms on the 8th and 22nd May of that year showed a deteriorating picture and signs of severe hemispheric dysfunction bilaterally.  

9. A tracheostomy tube was put in place on 11th May 2006 and a percutaneous gastrostomy tube (a "PEG") was inserted to aid CW's nutrition on 26th May of that year.  A ventriculoperitoneal shunt was inserted on 2nd June of that year and CW was transferred to a local general hospital on 16th June 2006 at which time his Glasgow Comma Scale was 11/15.  He was opening his eyes spontaneously and to the sound of a voice.  He was following simple commands but was not vocalising.  He was transferred to a rehabilitation unit on 18th May of that year.  

10. Thereafter CW suffered recurrent chest infections, tachycardia, tachypnea, oxygen desaturation, high temperatures and rigors.  He developed recurrent grand mal seizures in June 2006.  In July he required admission to intensive care and a laparotomy and lavage due to his PEG tube being displaced and perforating his stomach.  

11. At mid July his mother reported seeing him pointing, localising towards objects of interest and reliably and repeatedly squeezing her hand.  She was concerned that he was anxious and diazepam was prescribed.

12. On 17th October 2006 a zolpidem trial was started but had to be stopped due to CW developing sepsis in his abdominal wound.  Zolpidem was restarted in November of that year but discontinued on 20th November 2006 when it was reported that there was no objective response to that medication.  CW suffered further periods of infection and high temperature as well as epileptic seizures in November of that year. 

13. Dr. C, the treating consultant neurologist, then assessed him as being in a persistent vegetative state recording that while his family felt there was some evidence of awareness this was not being witnessed by the multidisciplinary team.  CW was transferred to a nursing home on 5th December 2006.  

14. CW's health deteriorated and he was transferred to hospital where he was found to have an infected ventricular peritoneal shunt which was removed.  He suffered peritonitis, pneumonia, septicaemia and there was concern that his cerebral spinal fluid showed signs of inflammation and he suffered repeated episodes of desaturation and epileptic seizure.  A new shunt was inserted.  

15. On discharge in January 2007 to the nursing home he was noted to have become brighter neurologically and a little more attentive and responsive.  On 20th April 2007 CW was started on levodopa medication, that is a drug which has been found to be effective in the treatment of some patients in a vegetative or minimally conscious state.  A multimodality sensory assessment was undertaken between 12th and 20th April 2007 and was reported as showing either absent or, at best, reflexive responses.  CW continued to suffer repeated episodes of high temperatures, chest infections and desaturation.

16. In October 2007 he was admitted to an acute hospital where he was diagnosed as suffering from septicaemia, a chest urinary tract infection and cellulitis of the left foot.  The significant left foot lesion, which was later considered to  have been caused by a burn, was debrided and dressed and took about twelve months to heal.  He suffered convulsive seizures on 22nd November of that year.

17. On 28th November 2007 CW was transferred to his present placement where he has remained with no further acute admission.  Over almost three years, while at this unit, CW has suffered and continues to suffer repeated chest infections which resolve spontaneously with additional suction, nebulisation and sometimes physiotherapy.  A decision has been taken that he should not be treated with antibiotics for these infections and he would not be resuscitated in the event he went into cardiac arrest.   CW has also been prone and continues to be prone to urinary tract infections which are treated with antibiotics, periods of reduced oxygen saturation and epileptic seizure.

18. On 4th November 2008 at a review meeting it was noted that his mother felt that CW's general health had deteriorated as had his level of awareness.  On 26th October 2009 the records of the unit at his present placement show that he appeared to have small signs of awareness including smiling, hand movement and reaction to a door closing.  It was in response to this that the compilation of an awareness chart was started.

19. On 6th November 2009 a physiotherapy report noted that there had been very little change with regard to the range of movement in CW's limbs, trunk and cervical spine and he was noted to have spasmodic tremor of his upper left limb but considerably more eye movement, especially when talking to him or after using his name.  Further notes in November and December 2009 record his responses to physiotherapy, increased eye movements and response to auditory stimuli.  On 28th January 2010 he was noted to be alert, showing understanding of some basic commands like, "put your tongue in".  

20. As to his present condition and needs CW continues to need a tracheostomy tube, frequent suction for secretions and oxygen to aid his breathing.  He is totally dependent on others for all aspects of his daily care.  He is PEG fed, hydrated and medicated.  He is doubly incontinent and has a urinary suprapubic catheter in place.  He has no purposeful movements and requires repositioning on a three‑hourly basis.  

21. CW's current medication includes phenytoin sodium, sodium valproate and diazepam for epileptic seizure and baclofen for muscle spacticity.  CW sits out in a specially adapted chair five out of seven days.  He needs two to three people to move him from his bed to his chair.  The Official Solicitor's representative was impressed with the markedly high standard of care which he is receiving and has received at this particular unit and the court wholeheartedly endorses that opinion.

22. On 11th July of this year CW was examined by a consultant in rehabilitation medicine and an independent expert instructed by the Official Solicitor, Mr. Badwan.  CW was noted by Mr. Badwan to open his eyes spontaneously but was unable to track light or objects.  He was also seen to turn his head towards noise but not when his name was called.  It was noted that CW would flex his limbs in response to painful stimuli but that he did not respond to light touch or pressure.  His movements were described as myconic and spontaneous but none were in response to a command.

The position of CW's family

23. Given the lack of improvement in CW's condition and cognitive awareness for at least two years the family have discussed CW's well‑being and prognosis for many months.  CW's mother approached and discussed with the multi disciplinary team the possibility of the court sanctioning the withdrawal of artificial nutrition and hydration.  Similar views have been expressed by CW's twin brother, AW, and his sister, EW.  Understandably the family members have all found the situation very difficult.  It is very distressing for them to see CW in his current condition when he is not the same person they knew and loved before his tragic accident.  

24. While there is no written or oral advance directive in respect of the circumstances in which CW now finds himself his family are clear that he would not have wished to continue living in his current circumstances with no quality of life.  He expressed views that he would not like to be kept alive artificially.  They are certain that had he been able to he would not have given his consent for the continuation of his life with no physical dignity and no way of communicating.  

25. PW, CW's father, expressed some concern about the application and stated that on his visit to his son in 2010 he believed he saw CW move his arm, relax his fingers and he appeared to look at him but he was not able to track his, that is PW's, movements.  He also states that when he went to leave CW tensed as if to accompany him.  However, PW does acknowledge that if the court is to accept the expert opinion of Prof. Wade then there would be no objection in principle to the withdrawal of ANH.  He now believes that the movements he saw were just a reflex and he supports this application.

26. Other members of CW's family believe that he does not have any realistic prospect of improvement or recovery and that it is in his best interests for ANH to be withdrawn.  These include EW, his sister, they include his twin brother, maternal grandmother, maternal grandfather, paternal grandmother, paternal grandfather and paternal uncle.  CW's mother, brother and sister believe from their knowledge of him that CW would not want to remain alive in his present state.  HW says that CW "feared above all else" being helpless and totally dependent on others and he had stated his wish not to survive in such circumstances several times.  

27. AW refers to a conversation he and his brother had a few weeks before the accident when CW said that his worst fear was to be left as he now finds himself.  His brother's feelings about being helpless and terminally ill have been well known to his brother, mother and sister for some time.  EW says that this is certainly not a life which CW would have wanted and if he had had the option to make the decision himself he would say that he wanted “to pull the plug”.  

28. PW had not had any specific discussion with his son prior to the accident as to his likely wishes but he is of the view that if CW could make the decision he would want the application to be granted.  CW's maternal grandfather speaks of CW's very obvious sense of dignity before the accident and says that for his grandson to be helpless and incapable of independent movement, while also being doubly incontinent and totally dependent on others, would be an unspeakable and demeaning experience for him.  CW's paternal grandmother is sure that her grandson would not want to live in his present condition.  

29. The family are therefore in agreement and support the applicants' application and wish invasive life‑sustaining treatment to be withdrawn so that CW may pass away peacefully and with dignity.  The family and the applicants accept that this can only be in his best interests as he is in a permanent vegetative state.  

30. In August 2008 CW was examined by Prof. K, an expert in neurological rehabilitation.  This assessment was undertaken as part of a personal injury instruction outside of these proceedings.  In his report dated 15th August 2008 Prof. K concluded that CW was in a permanent vegetative state.  On 6th April 2009, following family discussions, CW's mother wrote to the PCT formally requesting the withdrawal of ANH on the basis of Prof. K's report.  Consideration of this report was given by the applicants and a further expert opinion sought from Prof. Wade for the purpose of considering the appropriateness of an application to the Court of Protection.  That application was then made to this court and on 19th May 2010.

The Placement
31. May I then turn to the staff at the unit which is the present placement of CW.  The staff caring for CW on a daily basis at the unit are not parties to these proceedings.  They, however, have been consulted and oppose the application.  Mrs. J, one of the staff, explains the staff's opposition to what is proposed not on religious grounds but that the withdrawal of ANH is against the unit's philosophy of care.  The majority of those they care for are in a similar position to CW and they are committed to provide the highest standards of care to all of their residents in the long term.  

32. In late 2009 the staff at the unit had reported a change in CW in that they believed that he appeared to show some behaviours to stimuli which they thought indicated some level of awareness.  These behaviours include showing rapid and focused eye movements which they thought had not been seen before, increased muscle control and limb tone, an appearance of response to noise or voice by moving his head and seemingly being attracted towards sound, on occasion raising his upper lip as if in response to stimuli, and the appearance of a grimace which staff noticed when cleaning his PEG tube or changing his gastrostomy. Since October 2009 the unit staff have recorded signs of possible awareness in their records.  Mrs. J accepts in her statement to this court that CW has no consciousness but she sets out the staff observations of his responses to stimuli in her statement.

33. Prof. Wade considered the entries in the awareness chart and found no evidence of CW being aware.  Mr. Badwan has also considered these entries together with the detailed attendance notes of the Official Solicitor's interviews with all concerned.  He is of the view that all of the observations record non‑cognitive reflexive behaviours and are not indicative of CW having any awareness.

The Medical Evidence
34. Turning then to the treating clinician's evidence.  Dr. C has been CW's treating consultant in neurology and rehabilitation medicine since 18th June 2006.  He is of the same opinion of Prof. Wade, that following CW's septic illness in January 2007 when his infected shunt was replaced CW lost his previous minimal level of awareness and since that time he has remained completely unaware.  

35. In the three years before 18th May 2010 Dr. C says that CW has shown no evidence of visual, auditory or somatosensory  awareness and, therefore, no evidence in his motor movements that he is aware.  In his opinion it is unlikely that his current medication is contributing to his level of unresponsiveness and there is no other treatable cause and no prospect of any improvement or recovery.  Dr. C concludes that CW is in a permanent vegetative state, further treatment is futile and that it is in his best interests for ANH to be withheld.

36. Dr. W, CW's general practitioner since his admission to the unit, sees him every six to eight weeks.  During these visits Dr. W has seen no evidence that CW has any awareness of himself or his surroundings and considering the medical evidence he defers to the opinions of Dr. C and Prof. Wade.  Dr. W supports the application.

37. Prof. Wade's opinion is set out in a report dated 15th February 2010 prepared following his examination and assessment of CW on 16th December of 2009.  Prof. Wade stated that CW was in the permanent vegetative state.  He has had no awareness of himself or his environment for some two to three years and there is no prospect of recovery or any improvement in his condition.  He is of the view that there is no treatable cause and no further investigation would assist.  It is unlikely that CW's awareness is being masked by current medication, hydrocephalus or epilepsy.  Prof. Wade considers that CW's median life expectancy is a further three years and no more than a further five years and advises that it is in CW's best interests for ANH to be withdrawn.  Prof. Wade advises that if ANH is withheld the anticonvulsant medication should be continued alongside sedatives and pain killers to manage any apparent symptomatic distress.

38. The Official Solicitor has conducted detailed investigations on behalf of CW as CW's litigation friend.  The team has read the extensive medical records, has visited CW in his placement at the unit and instructed Mr. Badwan, a consultant in rehabilitative medicine, to provide both a preliminary report as to whether there should be a SMART assessment or other investigation, a final report upon the conclusion of the SMART assessment and a consequent and subsequent report to assist the court.  Further he has provided a report of 15th November 2010 updating the medical records including the unit's awareness charts and in respect of the interviews conducted by the Official Solicitor's representative.

39. The Official Solicitor's team have met and interviewed members of the family, in particular the close family of CW, have met with Mrs. J and the carers at the unit, have interviewed (by telephone) other members of the family who wished to discuss aspects of CW's future care and, in particular, have seen those carers who are responsible for conducting the awareness charts and have instructed Miss Gill‑Thwaites to carry out a SMART assessment and report her findings and conclusions as to diagnosis.  

40. I am very grateful to the Official Solicitor. I agree with the contents of a statement of 16th November 2010 that sets out the relevant medical history, expert evidence and the Official Solicitor's conclusions thereupon.

41. Turning briefly to that expert evidence if I may.  Miss Gill‑Thwaites is a leading expert in SMART assessment.  She conducted ten SMART assessments of CW, interviewed family members and the staff on the unit during August of this year.  The results from the behaviour observation assessment indicated that CW's responses were either reflexive or spontaneous behaviours with no evidence of purposeful behaviour.  The family's observations of course agree with these findings but observations reported by some staff were not reproduced during the assessment.  

42. Mr. Badwan, the consultant in rehabilitative medicine, visited and assessed CW and prepared his reports.  His findings and opinion are based upon examination, discussion with carers, a detailed review of the medical records and the attendance notes of the Official Solicitor.  Mr. Badwan is of the following conclusions and opinions:

"a.
Mr CW lacks capacity to consent to make decisions about his medical treatment and life sustaining treatment.

b.
Mr CW is in the PVS within the meaning of the Royal College of Physicians Guidelines

c.
The cause of his present condition is catastrophic brain injury, traumatic in nature, caused by the road accident on 30.4.2006 and further injury caused by hydrocephalus, post traumatic epilepsy, periods of hypoxia and reduced oxygen saturation

d.
The medication and the current dosages do not contribute to Mr CW's lack of awareness. This medication should not be withdrawn.

e.     Repeated clinical assessments of Mr CW have shown no evidence that he is aware of himself or his environment and he has not shown objective reproducible behaviours indicative of cognitive awareness of self and/or environment for at least the last 2 years.

f. 
If ANH were to be continued he could survive a further 10‑15 years.

g.   
In his opinion it is in Mr CW's best interests for ANH to be withdrawn."  

43. Prof. Wade has considered awareness in respect of visual, auditory, somatosensory and motor responsiveness in his report dated 15th February 2010.  His conclusions regarding awareness are set out in his report.  He indicated that in his opinion the observations noted by the staff at the unit do not indicate a significant change in responsiveness or awareness and that includes the recent awareness chart, i.e. the chart entries in the most recent months of this year.  He concludes that the entries are, necessarily vague and, of course, ambiguous and that all observations can be explained and are to be explained as reflex responses, including what may be regarded as a smile which is a reflex facial grimace arising from pain generated on arm movement.

44. Furthermore, he advises that these reactions are not inconsistent with a diagnosis of permanent vegetative state and he refers his colleagues to the Royal College Guidance in particular at paragraphs 2.4 on page 4 and 10.2 on page 6.  He concludes that these observations do not alter his opinion on diagnosis or best interests.

45. Mr. Badwan makes particular reference to the observation in the unit in respect of possible awareness and responsiveness in his most recent reports.  He concludes that none of the reported responses appear to be reflexive in their nature and are consistent with the diagnosis of vegetative state.  He states that following a review of the records from the past and current placement he "could not detect documented objective, reproducible behaviours indicative of cognitive awareness of self and/or environment for at least the last two years".

46. Accordingly, he opines that CW shows no atypical features for someone in a permanent vegetative state as set out in the Royal College of Physician Guidance.  While no meaningful visual, auditory or sense response has been observed CW has demonstrated a startle response, flexing in his body to painful stimuli and a grasp reflex, but any other observation has to be regarded as no more than an impression and all staff who have made such observations defer to the expert neurologist, clinical and forensic, in respect of the diagnoses that I have set out.

47. Dealing then with the important question of whether CW's awareness can be masked.  He is, of course, on various medications to control his symptoms.  The experts are agreed that his true level of responsiveness has not been masked by medication.  Prof. Wade comments in his report that as at that date in February 2010 CW was on a reasonably high or moderate dose of medication which may cause sedation.  However, he is of the opinion that many people in a non‑vegetative state take at least the same level of medication and remain alert and aware and he concludes "thus it is implausible that the drugs on their own could be causing him to be unresponsive".

48. Similarly, Prof. Wade opines that CW may be suffering from continuing epileptic discharges which may cause his apparent level of unresponsiveness, however he discounts this as being completely implausible, an opinion which is confirmed by the EEG tests which were performed.  He also considers whether hydrocephalus may cause CW to be unaware but observes that he has a functioning VP shunt in place, concluding that it is implausible that his current level of awareness is secondary to hydrocephalus.  He noted that the insertion of the extra ventricular drain and its removal made no significant difference to his condition.

49. The Official Solicitor's expert, Mr. Badwan, is of the view that taking into account all factors CW's medication is not masking awareness.  He states that CW has been on these medications for over two years and, therefore, any sedative effect of the initial period of treatment would have disappeared within a few weeks.  Mr. Badwan sets out CW's current medication regime in his report of 6th October 2010 and concludes that this is appropriate for his condition.  He states that discontinuing anti convulsants would precipitate further seizures which could be fatal.  While he acknowledges that anti convulsants may have some effect on the level of responsiveness but confirms that this is extremely unlikely.  

50. In his report Prof. Wade confirms that no further treatment or investigation such as a brain scan is required to confirm CW's clinical state.  In addition to treatment which might improve his condition there are no known treatments, pharmacological or surgical, or therapies for PVS which are yet to be tried.
51. The experts are agreed that CW has no hope of recovery.  Prof. Wade states that there will be no further improvement and CW will remain in the vegetative state indefinitely.  Dr. C agrees with this prognosis.  Prof. Wade highlights CW's liability to chest infection and indicates that he is unlikely to survive more than five years if life sustaining medical treatment were to continue with a risk of earlier death in the event of a particularly severe chest infection.  A median life expectancy of three years is suggested by him.  Mr. Badwan's life expectancy prediction I have already referred to.

52. As to best interests, again the medical experts are agreed.  Prof. Wade states in his medical report that CW has no prospect of making any recovery and in the absence of any treatments which could result in an improvement from a permanent vegetative state it would be in his interests to withdraw ANH, thus allowing him to pass away peacefully.  This is echoed in all of the medical reports.  It is the collective opinion of the medical experts in this case, both clinical and forensic.  They are of the view that a continuation of artificial nutrition and hydration is futile and serves no useful purpose.  Therefore, it is not in CW's best interests for ANH to be continued.  It is clear that the family after long and difficult discussion have reached the same view as the unanimous opinion of the medical experts.

53. Let me briefly touch upon future management of treatment withdrawal before setting out the legal context within which a decision of this court is to be made.  Staff at CW's present placement do not agree with the withdrawal of ANH and will be unable to provide care for CW in the event that the declarations sought are granted by this court.  Dr. F, from a future placement unit, has indicated that he is willing to take medical responsibility for CW and supervise him after the withdrawal of ANH should the declarations be granted by this court.  Staff at this future placement are very familiar with the Liverpool Care Pathway which is used to manage those with terminal medical conditions and provide assistance to such people and their families.  The same pathway would be used in CW's case.  The future placement will provide support for the family.  

54. Dr. F has outlined his proposals for the transfer of CW to that future placement from his present placement and for the continuation of his care which would include medication and other care measures to control pain, restlessness or other signs of distress.  Dr. F envisages anti convulsant and anti spasmodic medication to be administered through the existing PEG tube while sedatives, anticholinergenic and antiemetics to be administered subcutaneously via a syringe driver if required.  

55. Prof. Wade also advises the use of sedatives and pain killers to manage symptomatic distress via the PEG tube.  Prof. Wade and Mr. Badwan agree and both recommend the continuation of CW's anti convulsant medication to prevent tonic–clonic epileptic seizure and avoid the risk of potentially fatal status epilepticus.  The medication will minimize any symptoms of pain or fits in order that his nursing care is facilitated and so that CW can pass away with dignity.  Transfer arrangements have been discussed and support mechanisms including counselling for the family are in place.  I agree with the medical consensus which is put before this court in relation to the future placement proposals and clinical and ancillary care.

The Law
56. I turn now to the law.  The Court of Protection has jurisdiction to decide the application put before this court and to make directions as to CW's capacity and the lawfulness or otherwise of the proposed withholding of ANH, this court being a superior court of record and by reason of the provisions of the Mental Capacity Act 2005.  Having regard to sections 1, 2 and 3 of that Act and on the basis of the evidence of Dr. C, Dr. W, Prof. Wade and Mr. Badwan, I am satisfied that it is established that CW lacks capacity by reason of his traumatic brain injury on 30th April 2006 and subsequent further brain damage caused by episodes of hydrocephalus, hypoxemia and poor blood supply.  CW's significant brain injury causes his continuing lack of awareness of himself and his environment and his inability to process, understand, retain and use or weigh information relevant to the treatment decision.  Furthermore he is unable to communicate.

57. Having regard to sections 1 and 4 of the 2004 Act I am satisfied that CW's family, the nursing and care staff and clinicians have taken all practical steps to permit and encourage CW to participate or to improve his ability to participate in the decision relating to his medical treatment.  They have all tried repeatedly to provoke and assess CW's responsiveness to various types of stimuli and sadly, on the expert evidence, without success.  The expert evidence is that there can be no improvement in CW's condition and understanding.  I agree.

58. The agreed evidence as to CW's diagnosis and prognosis that his neurological condition will not improve and is not susceptible to treatment means that he will never regain capacity to make any decisions.  I agree.

59. So far as CW's best interests are concerned any decision about life sustaining treatment for a person lacking capacity must take as its starting point the assumption that it is in the person's best interests for life to continue.  However, for patients in a permanent vegetative state where treatment is futile, overly burdensome or intolerable for the patient or where there is no prospect of recovery, it may be in the best interests of the patient to withdraw or withhold treatment and/or to give palliative care that might incidentally shorten life.  Best interests encompasses medical, emotional and all other issues in that well known phrase taken from Re A (Medical Treatment: Male Sterilisation) [2000] 1 FLR, 549 at 555.  The court is required to have regard to the patient's welfare as its paramount consideration.  

60. These courts have held that best interests must be given a generous interpretation and that the infinite variety of the human condition never ceases to surprise and that it is that fact that defeats any attempt to be more precise in a definition.  I take that important observation from the judgment of Hedley J in Portsmouth NHS Trust v. Wyatt [2005] 1 WLR 3995 at paragraph 23.

61. Furthermore, in Re A the court held that:  

"Doctors charged with the decisions about the future treatment of patients and whether such treatment would, in the cases of those lacking capacity to make their own decisions, be in their best interests, have to act at all times in accordance with a responsible and competent body of relevant professional opinion ... The doctor, acting to that required standard, has, in my view, a second duty, that is to say, he must act in the best interests of a mentally incapacitated patient."

62. Similarly in the seminal case on the withdrawal of medical treatment in PVS cases Airedale NHS Trust v Bland AC 789, their Lordships House held as follows:  

"On the other hand a medical practitioner is under no duty to continue to treat such a patient where a large body of informed and responsible medical opinion is to the effect that no benefit at all would be conferred by continuance. Existence in a vegetative state with no prospect of recovery is by that opinion regarded as not being a benefit, and that, if not unarguably correct, at least forms a proper basis for the decision to discontinue treatment and care ...".

63. All of the medical experts who have been involved in treating CW and providing independent expert opinions agree that there is no benefit to him in continuing to provide him with life‑sustaining medical treatment.  Their diagnoses are in accordance with the Royal College Guidance drafted by an eminent working party and so accord with a respectable body of medical opinion.

64. That this court is not tied to clinical assessment of what is in a patient's best interests is clear.  The court must reach its own conclusion on the basis of a careful consideration of all of the evidence before it having regard to the patient's welfare as its paramount consideration.  Lord Donaldson held in Re J (A Minor) (Wardship: Medical Treatment) (1991) Fam 33 at page 46 paragraph (d) that:

"There is without doubt a very strong presumption in favour of a course of action which will prolong life, but ... it is not irrebuttable."

65. This is also the judgment of Dame Butler‑Sloss, the then President, in Re: L (A Minor) [2005] 1 FLR 491 at paragraphs 12 to 13 where she said: 
"There is a strong presumption in favour of preserving life, but not where treatment would be futile, and there is no obligation on the medical profession to give treatment which would be futile."

66. In assessing the best interests of those lacking capacity Thorpe LJ in Re A suggested the drawing up of a balance sheet of the benefits and disbenefits of providing the requisite medical treatment and this has subsequently been endorsed by a number of judges of this division and this court.  However, equally, the courts have held that there is no balancing operation to be performed where a patient has a definite diagnosis of permanent vegetative state and where the futility of the treatment would justify its termination.

67. This was made clear in Airedale NHS Trust v. Bland (1993) AC 789, which although decided 17 years ago remains good law.  Given the facts of CW's case I am going to consider the application of the case of Airedale NHS Trust v. Bland to these circumstances.  In the Court of Appeal in Airedale, upheld in the House of Lords, Sir Thomas Bingham MR agreed with counsel for the claimant trust that:  

"Mere prolongation of the life of a PVS patient…with no hope of any recovery…is not necessarily in his best interests."  

He continued:  
"Pain and suffering which may ... weigh in the balance against the presumption in favour of life, are here to be ignored because of Mr. Bland's insensible condition."  

68. Hoffmann LJ, as he then was, made similar observations  at pages 830 to 831 and in the House of Lords, Lord Keith of Kinkel at 858 to 859 and Lord Goff at 869 agreed.

69. It should be noted for the dicta to apply a patient must have a clear diagnosis of PVS because "the court cannot in effect sanction the death by starvation of a patient who is not in a PVS state other than with their clear and informed consent or where their condition is so intolerable as to be beyond doubt".  I take that from the judgment of Brook LJ at paragraph 22 of W and Health Care NHS Trust v. KH [2005] 1 WLR at 834.

70. In essence medical treatment is of no benefit to a person in a PVS because they are not sensient and have no prospect of recovery.  Thus, whether or not the withdrawal of life‑sustaining treatment measures is in CW's best interests will depend upon whether or not his diagnosis of PVS is correct.  If it is correct, in other words if he has no awareness of self or environment and no prospect of recovery, then the provision of any treatment is futile and cannot be in his best interests.  

71. In that regard I will, if I may, take the final citation from Lord Browne‑Wilkinson in Airedale at 884 H to 885A:

"Anthony Bland has been irreversibly brain damaged: The most distinguished medical opinion is unanimous that there is no prospect at all that the condition will change for the better. He is not aware of anything. If artificial feeding is continued, he will feel nothing; if artificial feeding is discontinued and he dies he will feel nothing. Whether he lives or dies he will feel no pain or distress. All the purely physical considerations indicate that it is pointless to continue life support. Only if the doctors responsible for his care held the view that, though he is aware of nothing, there is some benefit to him in staying alive, would there be anything to indicate that it is for his benefit to continue the invasive medical care. In Anthony Bland's case, the doctors do not take that view."

72. CW's position and diagnosis are no different in any material way from that of Anthony Bland in Airedale.  The court being satisfied that he is in a permanent vegetative state, it also concludes that the provision of life‑sustaining treatment measures are of no benefit to him.

73. Dealing then as I must with the Article 2 and 3 considerations which this court must have regard to.  As respects Article 2, the compatibility of the withdrawal of ANH from a patient in a PVS was considered in NHS Trust A v. Mrs. M and NHS Trust B v. Mrs. H [2001] 2 WLR 942.  Dame Butler‑Sloss, President, found that granting the declarations would not violate Article 2 of the convention.  She concluded at paragraph 35:

"Where a responsible clinical decision is made to withhold treatment, on the grounds that it is not in the patient's best interests, and that clinical decision is made in accordance with a respectable body of medical opinion, the state's positive obligation under Article 2 is, in my view, discharged ... Article 2 therefore imposes a positive obligation to give life‑sustaining treatment in circumstances where, according to responsible medical opinion, such treatment is in the best interests of the patient but does not impose an absolute obligation to treat if such treatment would be futile."  

74. See also para.162 of Munby J's judgment at first instance in R. (On the application of Oliver Leslie Burke) (Respondent) v GMC (Appellant) & the Disability Rights Commission and Others (Interveners) (2005) 3 WLR 1132 which was endorsed by the Court of Appeal at 1150, paras.38‑39.

75. As respects Article 3 Dame Elizabeth Butler‑Sloss in the same case at paragraph 49 held that the granting of a declaratory relief permitted the lawful withdrawal of treatment and would not be a breach of Article 3 of the Convention.  She said:

"I am satisfied that the proposed withdrawal of treatment from these two patients has been thoroughly and anxiously considered by a number of experts in the field of PVS patients and is in accordance with the practice of a responsible body of medical opinion.  The withdrawal is for a benign purpose in accordance with the best interests of the patients… I am, moreover, satisfied that Article 3 requires the victim to be aware of the inhuman and degrading treatment which he or she is experiencing or at least to be in a state of physical or mental suffering.  An insensate patient suffering from permanent vegetative state has no feelings and no comprehension of the treatment accorded to him or her.  Article 3 does not in my judgment apply to these two cases."

With respect, I agree.

76. It is therefore this court's conclusion as follows.  The court is satisfied that CW lacks capacity to make decisions as to his medical treatment including as to the withdrawal of ANH and other life‑sustaining treatment.  CW is in the permanent vegetative state with no prospect of recovery.  There are no further investigations or treatment which should be undertaken.  It is the unanimous view of the treating clinicians and forensic experts that it is in CW's best clinical interests for ANH to be withheld.  The court is satisfied that it is in CW's best interests for ANH to be withheld.  In the circumstances artificial nutrition and hydration may be withdrawn lawfully by the applicants and/or the responsible attending medical practitioners, nursing and other health care staff.  It is in CW's best interests to receive such treatment and nursing care, whether at his future placement or elsewhere, under Dr. F's medical supervision as may be appropriate to ensure that he retains the greatest dignity until such time as his life comes to an end.  

77. The sympathies of this court go out to all of the family, friends, health care practitioners and carers who will be deeply affected by this decision.  However, it is time for there to be peace.  I make the declarations asked of the court.  

‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑ ‑


