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. = I};ird_.}'u_sﬁce Waller :

* The appellant is only 20 years old and a]reédj hasa re.cord of co'mmittiﬁg a series of 0
criminal offences, including wounding with intent. He has a mental disorder which -

would come within the diagnosis of Dissociated Personality Disorder. His last

- sentence was one of 30 months for robbery, which was due to end on 12% September
- 2008. Consideration had been given from time to time during the period of that -
. sentence to seeking fiom the Secretary of State a warrant directing his transfer to a
hospital under section 47 of the Mental Health Act 1983 but, until the very last

moment of his sentence, that did not happen. It is the circumstances under which a
warrant was sought and obtained at the last moment of his sentence that is under
scrutiny in the proceedings. ' ' T I

On the moming of the 12™ September 2008, the day he was due to be released, the

- appellant w as under the i mpression that he would b e released into the c ommunity,

albeit under supervision. A notice o f supervision relating to the appellant’s release
plan was handed to the appellant on that day. It informed him that his sentence
expired on 12" Septermber and that after his release he would be under the supervision
of a probation officer or local authority social worker for three months wntil 11®
December. N :

Unbeknownst to the appellant, a direction had been sought from the Secretary of State
for a transfer to a hospital and a warrant had been issued and signed on 11"
September, transferring the appellant to a Medium Secure Hospital, Kneesworth
House in Hertfordshire. Thus, when the appellant, who had prepared for and was
expecting his release, reached the reception area having changed into his civilian
clothes, he was served with the order for transfer and escorted b y hospital staff to
Kneesworth. :

By section 47 of the Mental Health Act the Secretary of State must be satisfied of
certain matters. The warrant stated that he was so satisfied, and i is convenient at thig
stage to quote the warrant issued in this case, which stated that the Secretary of State
was satisfied “by the reports of two medical practitioners, of whom one at least is a
practitioner approved for the purposes of section 12 of the said Act, that the
[appellant] is suffering from psychopathic disorder within the meaning of the said Act
and that the mental order is of a nature or degree which makes it appropriate for the
patient fo be detained in a hospital for medical treatment and that such treatment is
likely to alleviate or prevent a deterjoration of his condition.”

By a judgment handed down on 18 November 2008 Mrs Justice Cox held that, on the
evidence before her, the Secretary of State “could not have been satisfied by reports
from at least two medical practitioners that hospital treatment was likely to alleviate
or prevent a deterioration of the [appeliant’s] condition.” On that basis she held that
“if that had been the end of the matter” she would have felt constrained to make an
order quashing the decision to transfer. But she also held that it was not the end of the
matter. She went on to comsider evidence from two practitioners brought into
existence after the transfer had been made and, in reliance on that evidence, she found
that if the Secretary of State had made further inquiries he would have been so
s&tisfied and would have made the order for transfer, that in the exercise of her

discretion she would not grant relief.
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. The appellant appealed that part of the judge’s judgment whereby she had, n her
- discretion, refused relief, Buxton LJ granted permission fo appeal on 10" December "
.. and directed that the appeal shounld be expedited. The appeal was listed to be heardon+ .~
© 16" December. The respondent put in a respondent’s notice challenging that part of =~

the judgment by which the judge indicated that but for the exercise of her discretion . - :

. she would have quashed the transfer decision, - S _

: On the hearing of the appeél we indicatéd th.at we would Like t_b hear argufnént on the_"
respondent’s notice first because if the judge’s decision on that aspect were reversed

- that would make the appellant’s argument academic. Having heard argument on the

respondent’s notice and having retired for a short while we indicated that we needed _
further time fo consider that aspect and would like to hear argument on the judge’s

~ exercise of discretion on the basis that the judge’s view on quashing the order to- -
* transfer might be right, I TR

- Miss Olley at this stage indicated very properly that she wouid find it impdssible to

uphold the judge’s exercise of discretion if the order to transfer and thus the warrant

‘were quashed. With the greatest respect to the judge, who had clearly taken the

greatest care in considering every aspect of a troublesome case, and, who quite -
understandably was concerned about the ramifications of quashing the order to
transfer with its obvious consequences, the judge went wrong in seeking to keep an
invalid order in place by the exercise of a discretion to refuse relief, '

It seems probable that she was misled by'the decision in R v Sécremfy of State fbr the

Home Department ex p Gilkes [1999) 1 MHLR 6 where Dyson J (as he then was) held
in relation to a decision to transfer under section 47 that it had not been reasonable for
the Secretary of State to rely on one of the two medical reporis she relied on and held
that, in the light of the fact that if the Secretary of State had made further inquiries at
the time of the decision to transfer, the decision would have been the same, that he
would exercise his discretion against granting relief,

There does not seem to have been argument in that case as to whether, by virtue of
unreasonably relying on a report, the warrant issued was unlawfil, It may be that that
case fell a different side of the line. Lord Donaldson MR in R v Secretary of State ex p
Cheblak [1991] 1 WLR 890 explained the difference between an application for
judicial review and habeas corpus in these words:-

“Although, as I have said, the 2 forms of relief which the
applicant seeks are interrelated on the facts of his case, they are
essentially different. A writ of habeas corpus will issue where
someone is detained without any authority or the purported
authority is beyond the powers of the person authorising the
detention and so is unlawful. The remedy of judicial review is
available where the decision or action sought to be impugned is
within the powers of the person taking it but, due to procedural
error, a misappreciation of the law, a failure to take account of
relevant matters, a taking account of irrelevant matters or the
fondamental unreasonableness of the decision or action, it
¥ should never have been taken. In such a case the decision or
actionis lawful, uniess and untilitis setaside bya courtof
competent jurisdiction. In the case of detention, if the warrant,
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X .- or the underlying decision to -depbrt, Were set aside but the = -

b " detention continued, a writ of habeas corpus would issue.”

Coo120

13,

14,

If the judge’s decision in this case was right the Secretary of State simply did nothave -~
-...the power under section 47 1o direct a transfer. I that was right the detention was -
- unlawful. The court simply cannot render 2 detention lawful that which was unlawful .. =~

* - simply by refusing to grant relief. = e e s e e

1 should pefhaps add that, so far as the future is concerned, as Mr Knafler has

explained in his skeleton there are provisions of the Mental Health Act sections 5 and

~ 3 which would allow for the detention of the appellant in a hospital, if the criteria
- under those sections apply. That could be the only way in which the appellant’s

detention in a hospital could become lawful once the order for transfer and the -

" warrant were quashed.

Accordingly the question is ~ was the judge right in her view that the Secretary of
State did not have the power to direct a transfer under section 477 It is important in

considering that question to have in mind the context. The decision under section 47
- .was being taken right at the end of the appellant’s sentence and it was thus a decision -
 that involved depriving him of his liberty. That may often not be the position when

section 47 is used because the transfer is in the course of a sentence of imprisonment
and the patient’s detention in hospital is in exchange for lawful detention in prisorn.
That, as it seems to me, heightens the scrutiny which should be applied both by the

- Secretary of State as to the evidence on which that decision should be taken, and
~ heightens the scrutiny which the court must apply to the decision of the Secretary of

State. . - _ '

>

Mr Knaﬂer reminded us of the words o f Brooke LJ inD v Home Office [ 2006] 1
WLR citing the words of Lord Atkin and Lord Griffiths in paragraph 69:- :

“no member of the executive can interfere with the liberty or
property of a British subject except on the condition that he can
support the legality of his action before a court of justice. And
it is the tradition of British justice that judges should not shrink
from deciding such issues in the face of the executive”
(Eshugbayi Eleko v Office Administering the Government of
Nigeria [1931] AC 662, 670, per Lord Atkin.)

“in English law every imprisonment is prima facie unlawful
and . . . it is for a person directing imprisonment to justify his
act. The only exception is in respect of imprisonment ordered
by a judge, who from the nature of his office cannot be sued,
and the validity of whose judicial decisions cannot in such
proceedings as the present be guestioned. (Liversidge v
Anderson [1942] AC 206, 245-246, per Lord Atkin.)

The jaw attaches supreme importance io the liberty of the
individual and if he suffers a wrongful interference with that
liberty it should remain- actionable even withont proof of
special damage. (Murray v Ministry of Defence [1988] 1 WLR
692, 703, per Lord Griffiths.)”

]
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e In P ézﬁcular Mr Knafler .amphéslised' that the onus lies on the S ecretaty of .S‘t_été to . .: ER]

15,

E :'a}'."'_'f"_‘__s_upport the legality of his action where the liberty of the subject is concerned. -

- He further submitted that, in the meﬁfal health context, if 'soﬁie‘bné:‘ is to be taken out - = L
~ - of the community and detained in a. hospital there must be clear evidence that the ..

- medical condition of a patient justifies such action; [see Sir Thomas Bingham MR in

- 8C (Mental Patient : Habeas Corpus) [1996] QB 599 at 603 F-H). He further relied g

: " .-on a dictum in Regina (Rogers) v Swindon NHS Primary Care Trust [2006] 1 WLR
- 2649 para 56 to the effect that where fundamental convention rights are involved, - -

16. |

such as Article 5 as in this case, the court must subject the decision fo rigorous: - B

serutiny. Indeed, for the same reasons, he would add that there was an_ obligation on -

the Secretary of State to scrutinise the evidence with rigorous scrutiny before making
'~ a direction. : R e R

Section 47 provides as follows:~
" “Removal to hospital of perst_ms serving semtences of
.- imprisonment, etc. R . R
A7 (1) If in the case of a person serving a sentence of
imprisonment the Secretary of State is satisfied, by reports from

at least two registered medical practitioners~~
.. (a) that the Said pérsoﬁ' is s'uffeﬁng from mental illness, _
. psychopathic disorder, severe mental impairment or mental
impairment; and . S S :

{(b) that the mental disorder from which that person is
suffering is of a nature or degree which makes it appropriate
for him to be detained in a hospital for medical treatment
and, in the case of psychopathic disorder or mental
impairment, that such treatment is likely to alleviate or
prevent a detetioration of his condition;

the Secretary of State may, if he is of the opinion having regard
to the public interest and all the circumstances that it is
expedient so to do, by warrant direct that that person be
removed to and detained in such hospital [ . . . } as may be
specified in the direction; and a direction under this section
shall be known as “a transfer direction.”

(2) A transfer shall cease to have effect at the expiration of the
period of 14 days beginning with the date on which it is given
unless within that period the person with respect to whom it
was given has been received into the hospital specified in the
direction.

' (3) A transfer direction with respect to any person shall have
the same effect as a hospital order made in his case.

[
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o () A transfer direction shall specify the form or forms of - R T LR
i - mental disorder referred to in paragraph (a) subsection (1) = .
- .above from which, upon the reports taken info account under : - o
7 that subsection, the patient is found by the Secretary of Stateto .
. be suffering; and no such direction shall be given unless the -~ -
o patient is described in each of those teports as suffering from o
.+ the same form of disorder, whether or not he is also deseribed -
~in either of them as suffering from another form.” R

17. - Thus, whenever a decision under section 47 is taken the Secretary of State must be g _
- “satisfied by reports from two medical practitioners of the matters set out in subsection © -

- (1) {a} and (b). Dyson J in R v Secretary of State for the Home Department ex p

- Gaynor Gilkes said this about such reports- -~~~ TR

 “If the reports are manifestly unreliable, then the Secretary of
- State cannot reasonably be satisfied that the 2 conditions are
- met on the basis of the reports, and a decision to rely on them -

" in such circumstances will be capable of successful challenge
- - by jndicial review. A medical report may be unreliable for a
- number of reasons. Yt may on its face not address the relevant

statutory criteria. It may be based on an assessment which is so
out of date that the mere fact of a lapse of time will be
sufficient to render it unreliable, ¥t may be unreasonable to rely

on a report based on an assessment condneted an appreciable,
but not i nordinate, time before the d ecision to transfer w here
the mental disorder is a fluctuating and unstable condition
and/or where there has been a change ofc ircumstances s ince
the assessment was made. In sach case, it will be for the
Secretary of State to consider whether in his judgment the
medical report is one on which he can safely and properly rely

so as to be satisfied that the conditions set out in paras (a) and

(b) of 5.47 are met. One of the considerations that will be
uppermost in his mind is whether the assessment on which the
report is based is sufficiently recemt to provide reliable

evidence of the patient’s current mental condition.”

18.  If the decision is being taken as in this case right at the end of the senfence what must
also be in the Secretary of State’s mind I suggest is that a decision to direct a transfer
cannot simply be taken on the grounds that a convicted person will be a danger fo the
public if released (as understandable as that concern must be) but can only be taken
on the grounds that his medical condition and its treatability (to use a shorthand)
justify the decision,

19, On what material was the decision taken and who took the decision? The ultimate
decision appears to have been taken by Kalpna Verma, a Casework Team
Leader/Higher Executive Officer in the Ministry of Justice. Her statement so far as
relevant is in the following terms:-

= “2., Shortly before 14 August, John Hughes of the Hertfordshire
Probation Service and Chairman of the Multi Agency Public
Protection Agency, Hertfordshire spoke by telephone to Mary
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[ -.'Robinsbn, Caseworker/Executive Officer in the Unit indicating - -
< w7 that a transfer of the Claimant to hospital under section 47 was . -
. requested.. Ms Robinson advised him that for this purpose two ar e i A
- medical reports would be required.: On 14 August a file of -~ .-
- documents - telating  to the Claimant- was received from "
. Herifordshire Probation - Service and between 8 and 10
. September medical documents were received consisting of the

reports of Dr Isweran of 2 May 2007 and Dr Fjomah of 29

nh

August 2008 and the report forms F1305 completed by Dr .. - .-
- Isweran on 8 September 2008 and Dr Morris on 10 September ~ . "
2008, On 12 Sepiember Ms Robinson referred the file to me
~under cover of arisk assessment form (“VK1 page 1) witha
* view to consideration of a transfer under 347 of the Act to

Kneesworth House Hospltal

3.1 analysed t he ﬁle and took into consideration numerons
factors when considering a section 47 transfer and these were:

-~ 1) The nature of the index offence: robbery involving a

“threat of violence. (See Offender Assessment System :

‘Analysm of Oﬁfences “VKI1” pages 2-5)

2) The Very large number of previous conv1ct10ns (See PNC -

: prmtout “VKl” pages 6-14). .

.3) The medical reports of Drs Isweran, Ijomah and Morris.

~As Dr Isweran’s report on interview was dated May 2007
and that of Dr Ljomah was not by a doctor who had
completed a form F1305, the advice of the Casework
Manager, Chris Kemp, was sought as to their validity and he
advised that as attempts had been made by the doctors to see
the Claimant and he had refused to see them, coupled with
the fact the reports indicated that he was suffering from a
psychopathic disorder, being an enduring condition, that the
medical evidence was sufficient.

4y The level of security of the proposed hospital
(Kneesworth House, medium security).

5) The Risk Assessment form. (“VK1” page 1)
6) Sentence expiry date 12 September 2008,

7) The prison transfer form information (“VK1” pages 15-
16).

4. 1 then considered the criteria under s47 of the Act and
satisfied myself that:

1) The detainee was suffeﬁng from a mental disorder.

S TRvMol
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' 2) The level {of) security of the hospital proposed for the S
.- transfer was adequate. s e .

" ... 3) The medical reporis were valid”. ..

The report forms F1305 completed by Dr Morris and Dr Isweran were as 1o the front . -
. pages pro forma, allowing for the crossing out of certain points and leaving in others. -
- That process meant that on the front pages each doctor “Declared I am of the opinion

- that (a) this patient is suffering from ...{ii} psychopathic disorder ...within the

meaning of the Mental Health Act 1983,and (b) that the mental disorder from which - ..
. the patient is suffering is of a nature and a degree which makes it appropriate for him -

to be detained in a hospifal for treatment” Then follows an instruction in italics

- “where the patient is suffering Jrom a psychopathic disorder or mental impairment” - - -
‘and the form continues “(c) that such treatment is likely to alleviate or prevent a -

' deterioration of his condition, My full medical report is given on the reverse.” (my

ol
22
23,

24,

“underlining) : Rt

“The full medical reports on the reverse” were conipletéd under two pro forma

headings. The first is “Information to establish mental disorder, including reference to

type of disorder and description of Symptoms”. Both doctors gave the required
. description. - _ . L S : .

The next heading is “Reasons for conclusion that the medical disorder is of 2 nature or

~ degree which makes detention in a hospital for medical treatment appropriate”. There

is nothing in the heading that direcis the attention of the doctor to giving reasons as to

‘why he or she considers that treatment is likely to alleviate or prevent deterioration of
- theprisoner’s condition. . .~ . . - '

- In this instance neither doctor gave any reasons or provided any grounds in support of

the view that they were of the opinion that the treatment would alleviate or prevent
deterioration. Indeed the point each seems to make is that the appellant’s condition
makes him likely to commit further offences if he is released into the community.

Kalpna Verma also had a lengthy report from Dr Tomah, d ated 1 9™ August 2008,
That undoubtedly did deal with treatability in these terms which seem to be somewhat
guarded;-

“Treatability — Mr I'would consider is treatable,

Mr @@ is motivated for treatment and has engaged in
previous treatment though these treatments have been brief in
nature. T here will be a number of treatment bartiers to
overcome, especially the features of his personality disorder
which m ay trigger reactions o frejection from his carers. A s
would be expected Mr¥ s motivation will fluctuate with
external circurnstances and adverse events.
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e . _ Treatments

_ SEEIns most hkely 1o benefit from ﬁeatment targeung e L
-+, his emotional regulation and Impulsw;ty Thzs Would be best_ S
S :thmugh cogmnve behavzoural modahty i e

. < more effective treatments are of longer duration, up to one year. © .

- This would involve primarily either anger management or

- dialectical behaviour therapy (DBT). . The general aspects of
- 7 * these treatments would be involving group work and individual =
i treatment work, There would be an educational element to aid .
-+ his understanding of emotions, behaviour and cognitions.. This

- ‘would be coupled with a means of obtaining self control over -
s his emotions and cognition either - through relaxation

- techniques, meditation etc. After practice, testing out the effect
- of treatment either through provocation or role playing
- problematic situations would give an mdmauon of the treatment

: effectiveness. _

It was unclear 1f thlS type of treatment could be prowded i the
~ commumity as an altemahve to recelvmg such treatment wnhm
a secure. settmg : : IR

: could be considered to meet the legal criteria of -

- psychopathic disorder and his condition I would consider

- would be amenable to treatment. Mr 8 states t hat he is
‘willing to undergo treatment though his motivation will
'ﬂuctuate over time.” Fos :

25.  Therisk assessment form prepared by Miss Robinson set out details of the appellant’s
offence and refers to his extensive previous convictions. It confirms that the two
medical reports had been obtained and then says this under the heading “Symptoms &
Reasons for freatment™:-

“1t is believed that Mr F is treatable and this can only be carried
out within a secure setting.” [This conforms with Dr Jjomah’s

view].
26. Her comments ;“at the end were as follows:-

“Rampton hospital have assessed hitn and have recommended a
MSU. As can be seen the medical reports are out of date. 1
have however, discussed this with both RMOs who have
informed me that Mr F has refused to see them making threats
to kill them”

27.  Ttis not in dispute that there was before the Secretary of State one report, that of Dr
Tiomah, which dealt with treatability. Miss Olley submitted that, because of the
declarations on the first pages of the F1303s, the right conclusion is that these reports

g tells me has haé undergone these in the past but the_ ST e
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1" also demonstrated to the Secretary of State that it was thess'dqéi_drs’: opinions that_ the &

..appellant was freatable. .. .. -

B " 28, Tt scems to me that it would have been very difficult for Kalpna Verma, applyinga - - Sl

oy rigorous scrutiny as, she was obliged to do, to be satisfied that these doctors had . . '_ '. :
“ applied their minds to treatability. More important perhaps is that it does not seem to -

B “me from Kalpna Verma’s statement that she applied her mind to the question whether -
" she had opinions from two dociors on treatability. -~ "~ .- R

29. - " As appears from her statement and Miss Robinson’s risk fépoxt the concern was that

“the F1305 medical reports were out of date in that neither doctor had interviewed the n

~ appellant recently. That concemn would seem to relate to. diagnosis and the possibility -

" that the appellant’s condition might be fluctuating. The advice to Miss Verma from
Miss Robinson and Mr Kemp was that, since the appellant would not see either doctor

© - in recent times but the appellant’s condition was “enduring”, she could rely on those

reports. That, as it seems to me, is appropriate advice bui does not engage with the

. question whether treatment would alleviate or prevent deterioration in the condition.

30. - In her statement Kalpna Verma never addressed “treatability” af all. Her comment in

- ¢ . paragraph 4 that the “medical reports were valid” goes simply to the fact that although
any interview on which diagnosis had been made by the doctors who signed the
F1305s was many months before, the views of the doctors on diagnosis were still
valid. . _ L :

31. - Whete section 47 is proposed 1o be used at the very end of the sentence, and hopefully

' that will only be in very exceptional cases, the onus must be on the Secretary of State

to show that the mind of the decision maker has focused on each of the criteria which

it is necessary to satisfy if there is to be power to issue a watrant directing transfer to a
hospital. :

32.  In my view the Secretary of State has failed to establish that she had a report from a
second doctor on treatability or indeed that Khamas Verma was herself satisfied on
the evidence of the doctors before her that treatment would alleviate or prevent a
deterioration in the appellant’s condition.

33.  In myview the judge’s conclusion on this aspect was correct and in the result the
appeal must be allowed.

Lord Justice Thomas ;
34, lagree.
Lord Justice Aikens :

35.  Talso agree.

a4






