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Scope of this consultation 

 

Topic of this 
consultation 

The topic of this consultation is draft guidance to clarify: 

  

a) what the OFT would expect from creditors, in terms of 
identifying borrowers who might lack the mental capacity 
to make informed borrowing decisions, under 
circumstances in which it isn't known that a borrower 
lacks capacity but there is reasonable cause to believe or 
there are reasonable grounds to suspect that he may do 
and  

 

b) what the OFT would expect from creditors, in terms of 
the practices and procedures they employ in dealing 
appropriately with ('supporting') borrowers, in particular 
in respect of the provision of explanations of the key 
features (in particular associated 'risks') of credit 
agreements and the undertaking of assessments of 
affordability, where it is known that – or there may be 
reasonable grounds for doubting whether - mental 
capacity is lacking at a particular time, even where it is 
not reasonably possible to establish at that time that it is 
lacking. 

 

Scope of this 
consultation 

This consultation is focused on creditors' practices when 
dealing with actual or potential mental capacity issues 
which may impact on lending/borrowing decisions when 
creditors are considering granting credit to a borrower, 
increasing the amount of his credit, or increasing his 
credit limit under an agreement for running account 
credit, rather than on issues that may arise later in the 
relationship between creditor and borrower (such as the 
handling of arrears and default), perhaps, at least in part, 
as a consequence of such lending/borrowing decisions.  

Geographical scope UK-wide.  



 

 

Impact assessment There is no impact assessment linked to this 
consultation. The OFT does not conduct impact 
assessments when producing explanatory guidance. We 
work closely with interested parties in preparing guidance 
and consult fully on the substantive content.  

Basic information 

To This consultation is aimed at creditors and their 
representative organisations such as trade associations 
and those consumer groups and medical practitioners 
with an interest in mental capacity issues.  

Duration The consultation will run from 6 December 2010 to 4 
March 2011. 

Enquiries By telephone: Denise Ellis on 020 7211 8333. 

By email: denise.ellis@oft.gsi.gov.uk  

By fax: 020 7211 8604 

By post: Denise Ellis, Credit Policy & Intelligence Team, 
Office of Fair Trading, Fleetbank House, 2-6 Salisbury 
Square, London EC4Y 8JX. 

How to respond We would welcome your comments on the content of 
this draft guidance document. Please respond to as many 
questions as you are able and provide any suggested 
changes or comments on the draft in writing (by email, or 
alternatively by letter or fax, as indicated above). Any 
evidence that you are able to supply in support of any 
changes that you propose is likely to add weight to our 
consideration. 

When responding to this consultation, please state 
whether you are responding as an individual or whether 
you are representing the views of an organisation. If 
responding on behalf of an organisation, please make it 
clear who the organisation represents and, where 
applicable, how the views of members were collated.  

We are publishing this consultation on the OFT website 
and sending it to a range of interested parties to invite 
comments.  



 

 

Additional ways to 
become involved 

If you wish to meet with the OFT team involved please 
contact Denise Ellis (details given above).  

After the 
consultation 

After the consultation we will publish our final guidance 
as well as a short summary of the responses received. 
Both documents will be available on our website at 
www.oft.gov.uk/publications  

Compliance with 
the Code of 
Practice on 
Consultation 

This consultation complies with the Better Regulation 
Executive's Code of Practice on Consultation. A list of 
the key criteria can be found at Annexe D along with a 
link to the full Code of Practice document. 

Background 

Purpose of this 
guidance 

The OFT has previously conducted a consultation on 
guidance for creditors in relation to practices that we 
consider might constitute 'irresponsible lending 
practices'. We published guidance in March 2010 
(updated in August 2010). As a result of issues raised 
during that consultation process, we determined that it 
would be of benefit to creditors if we were to provide 
further guidance on mental capacity in the context of 
responsible lending and borrowing decisions. 

Previous 
engagement 

We have held workshops for interested parties in 
England, Wales, Scotland and Northern Ireland, to seek 
views on the substance of this guidance. We have also 
met with individual organisations from a variety of 
backgrounds including creditors, consumer 
representatives, and clinicians with a background in 
considering mental capacity issues.  

We are grateful to all with whom we have consulted 
during the production of this draft guidance for taking the 
time to provide us with their views.  

 



 

 

Feedback about this consultation 

If you wish to comment on the conduct of this consultation or make a complaint 
about the way this consultation has been conducted, please write to: 

Jessica Nardin 
OFT Consultation Coordinator 
Office of Fair Trading 
Fleetbank House 
2-6 Salisbury Square 
London  
EC4Y 8JX 

 
Email: jessica.nardin@oft.gsi.gov.uk  
 
A copy of the key criteria from the Better Regulation Executive's Code of 
Practice on Consultation can be found in Annexe D. 



 

 

Data use statement for responses 

Personal data received in the course of this consultation will be processed in 
accordance with the Data Protection Act 1998. All information received 
(including personal data) is subject to Part 9 of the Enterprise Act 2002. We 
may choose to refer to comments received in response to this consultation in 
future publications. In deciding whether to do so, we will have regard to the 
need for excluding from publication, as far as that is practicable, any information 
relating to the private affairs of an individual or any commercial information 
relating to a business which, if published, would or might, in our opinion, 
significantly harm the individual's interests, or, as the case may be, the 
legitimate business interests of that business. If you consider that your response 
contains such information, that information should be marked 'confidential 
information' and an explanation given as to why you consider it is confidential.  

Please note that information provided in response to this consultation, including 
personal information, may be the subject of requests from the public for 
information under the Freedom of Information Act 2000 (FOIA). In considering 
such requests for information we will take full account of any reasons provided 
by respondents in support of confidentiality, the Data Protection Act 1998 and 
our obligations under Part 9 of the Enterprise Act 2002.  

If you are replying by email, these provisions override any standard 
confidentiality disclaimer that is generated by your organisation's IT system.  
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THE CONSULTATION 

The Office of Fair Trading published guidance on what it considers may 
constitute irresponsible lending for the purposes of section 25(2B) of the 
Consumer Credit Act 1974 in March 2010.1 During the course of the 
consultation on that guidance, it was apparent that a number of business 
respondents appeared unaware of existing legal obligations which might have 
relevance, to some degree, in respect of the practices and procedures that they 
should employ in dealing with borrowers who might lack the mental capacity to 
make an informed borrowing decision at the time that they were applying for 
credit. Other business respondents, while recognising and acknowledging that 
they had obligations towards borrowers who might lack mental capacity, were 
concerned about practical issues for their staff in terms of: 

• how to identify those individuals who may lack the required mental capacity 
to make a particular borrowing decision at the time they are required to 
make that decision 

• how to assess whether an individual has the required mental capacity to 
make a borrowing decision at that time 

• how to avoid breaching any Data Protection Act 1998 requirements when 
seeking to address this issue and 

• how to support an applicant for credit ('borrower') who lacks, or there is 
reasonable cause to believe or there are reasonable grounds to suspect that 
he may lack, the mental capacity to make an informed borrowing decision at 
the time the decision needs to be made.  

 

                                      

1 Updated in August 2010. See OFT 1107 Irresponsible lending - OFT guidance for creditors 
www.oft.gov.uk/shared_oft/business_leaflets/general/oft1107.pdf and OFT1107resp Summary 
of responses to the consultation on Irresponsible lending – OFT guidance for creditors 
www.oft.gov.uk/shared_oft/business_leaflets/general/OFT1107resp.pdf  
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Some business respondents also expressed concerns about the potential costs 
that they may incur (in terms of seeking expert advice and/or providing staff 
training) in order to be able to give appropriate consideration to actual or 
potential limitations in the mental capacity of some borrowers. For example, one 
business respondent expressed the view that, while many creditors are 
accustomed to spotting unusual spending patterns, they are unlikely to have any 
expertise in relating those to potential mental capacity issues. 

Our approach to this issue is to seek to limit any cost/burden on creditors to 
what is considered necessary to provide an appropriate level of protection for a 
potentially very vulnerable sub-set of borrowers. Attention has been paid to 
balancing any cost to creditors against the potential cost implications for such 
borrowers of being inappropriately granted unaffordable and/or unsustainable 
credit, potentially leading to – or adding to – problem over-indebtedness.  

Some creditors expressed concern that identifying and dealing with those who 
lack the mental capacity to make informed borrowing decisions is particularly 
challenging for those who provide credit via remote sales channels - that is to 
say 'non-face to face' provision of credit - but rather employing the use of 
telephone and online channels.  

Others considered it to be equally challenging in circumstances where the 
creditor does not have an established relationship with the borrower, to discern 
whether those borrowers whose behaviour suggests that they may have mental 
capacity limitations, actually do so, even where the credit is being provided via 
face to face sales channels.  

While we recognise that identifying – and dealing appropriately with - issues 
relating to mental capacity may represent something of a challenge for creditors, 
we consider it imperative that vulnerable borrowers are afforded appropriate 
protection when they cannot make decisions for themselves. 

While, in some circumstances, it may be appropriate to deny the borrower the 
credit he is seeking, either entirely or in part, in other circumstances it may 
instead be appropriate to simply defer the making of the borrowing decision until 
a time when the borrower has regained the required mental capacity (if the 
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cause of the borrower's diminished capacity at the time is known to be – or 
there is cause to believe or grounds to suspect that it may be – temporary).  

In all circumstances, undertaking an appropriate assessment of affordability and 
giving proper consideration to the unsuitability or otherwise of the credit being 
sought, will mitigate the risk to the borrower.   

We would expect all creditors to consider the lending practices and procedures 
that they currently employ to ensure that, to the extent that it is possible and 
practicable, they are appropriate for dealing with borrowers who they know, 
have cause to believe, or grounds to suspect, might lack mental capacity. 

Creditors should note that it is our understanding that failure to make reasonable 
adjustments to any practice or procedure where it may be necessary to do so in 
order to place borrowers who may have limited capacity on an equal footing 
with other borrowers, may amount to discrimination under the Equality Act 
2010.2 

We consider that lending to individuals where it is known that – or there is 
reasonable cause to believe or there are reasonable grounds to suspect that – 
they do/may lack capacity, without having first taken appropriate steps to 
consider and address the potential risks to such borrowers – for example by 
making 'reasonable adjustments' to the practices and procedures employed for 
assessing affordability, where necessary and appropriate to do so – could, in our 
view, constitute irresponsible lending for the purposes of section 25(2B) of the 
Consumer Credit Act 1974.  

Purpose and aim of the guidance 

We are consulting now with the aim of producing guidance on:  

• what the OFT would expect from creditors, in terms of identifying 
borrowers who might lack the mental capacity to make informed 

                                      

2 The Disability Discrimination Act 1995 was repealed from 1 October 2010 by the Equality Act 
2010. 
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borrowing decisions, under circumstances in which it isn't known that a 
borrower lacks capacity but there is reasonable cause to believe, or 
reasonable grounds to suspect, that he may do and  

 

• what the OFT would expect from creditors, in terms of the practices and 
procedures they employ in dealing appropriately with ('supporting') 
borrowers, in particular in respect of the provision of explanations and the 
undertaking of assessments of affordability, where it is known that – or 
there may be reasonable grounds for doubting whether – mental capacity 
is lacking at a particular time, even where it is not reasonably possible to 
establish at that time that it is lacking. 

 

It is not our intention that the guidance should be overly prescriptive, or that it 
should place undue burdens on businesses. Creditors should seek to devise their 
own practices and procedures that reflect, and build upon, the principles set out 
in the guidance. Furthermore, given the nature of the issues to which this 
guidance relates, some degree of flexibility in approach by creditors is to be 
expected given that both individual borrower's circumstances and the particular 
business models employed by individual creditors will not be identical in every 
case.  

The purpose of this consultation is to obtain feedback on the content of the 
guidance and how it is presented. We have asked a series of questions, a 
summary of which can be found at Annexe B. Details of how to respond to the 
consultation can be found at the front of this document. 

Next steps 

The consultation closes on 4 March 2011. We will continue to liaise with 
interested parties during the consultation period. We will publish our guidance, 
together with a short summary of the responses that we receive to this 
consultation, on our website at www.oft.gov.uk/publications. 
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1 INTRODUCTION 

What is mental capacity and how is it relevant to a borrowing/ 
lending decision?  

1.1 Mental capacity is a person's ability to make a decision. This will be 
dependent, in part, on the person's ability to learn, remember and 
understand information. For many people, for reasons of illness or 
disability, their mental capacity may be affected in ways which prevent 
them from making certain decisions that may impact on their lives. This 
guidance is concerned with the ability or otherwise of borrowers to make 
appropriate and informed borrowing decisions and the extent to which 
they might be supported in order to facilitate them being able to do so. 

1.2 Lack of capacity can be either permanent or temporary (including 
fluctuating over time). Consequently, simply because a person may not 
have had the capacity to make a particular type of borrowing decision in 
the past, it does not necessarily mean that he will always lack the 
capacity to do so.  

1.3 Lack of capacity may also be partial. Under such circumstances the 
person concerned is likely to be able to make certain 
simple/straightforward decisions but not decisions on other matters – 
most likely those that may involve the consideration of complex 
information. For example, a person may have the capacity to make day 
to day spending decisions (for example, in respect of purchases at a 
grocer's shop), but lack the capacity to make an informed decision on 
the affordability of a particular type of personal loan, taking account of 
his personal financial circumstances, and/or the unsuitability3 or 
otherwise of the loan being sought. 

                                      

3 See first text box in paragraph 3.13 and text box adjacent to paragraph 5.5 of OFT 1107 
Irresponsible lending - OFT guidance for creditors 
www.oft.gov.uk/shared_oft/business_leaflets/general/oft1107.pdf  
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1.4 The Mental Capacity Act 2005 (MCA), which has effect in England and 
Wales, is intended to provide a comprehensive statutory framework for 
supporting people who lack capacity to make decisions for themselves.  

1.5 Section 1 of the MCA sets out five Statutory Principles: 

• a person must be assumed to have capacity unless it is 
established that he lacks capacity 

• a person is not treated as unable to make a decision unless all 
practicable steps to help him to do so have been taken without 
success 

• a person is not to be treated as unable to make a decision merely 
because he makes an unwise decision 

• an act done or decision made, for or on behalf of a person who 
lacks capacity, must be done, or made, in his best interests 

• before the act is done, or the decision is made, regard must be 
had to whether the purpose for which it is needed can be as 
effectively achieved in a way that is less restrictive of the 
person's rights and freedom of action.  

1.6 In the case of consumer credit, creditors need to be able to form a view 
as to:  

• whether or not the potential borrower is able, perhaps with 
support, to make an informed borrowing decision 

• whether he appears able to afford to make repayments under the 
credit agreement in a sustainable manner without adverse 
consequences to his financial circumstances, and 

• whether the credit the borrower is seeking is clearly unsuitable.  
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1.7 The Office of Fair Trading's (the OFT) approach to mental capacity 
considerations, as set out in OFT1107 Irresponsible Lending – OFT 
guidance for creditors (ILG), is based on our view of the steps creditors 
should take when they know – or reasonably believe4 – that a borrower 
lacks mental capacity (either temporarily or permanently) to make a 
particular borrowing decision at a particular time.  

1.8 Our Mental Capacity Guidance also gives our view on the steps a 
creditor might take should he have reasonable grounds to suspect5 that a 
borrower may lack capacity at the time the borrowing decision needs to 
be made, but where it cannot reasonably be established that this is the 
case. For example, in our view, where a creditor has reasonable grounds 
to doubt a borrower's capacity, it should not place over-reliance on 
information provided by the borrower to inform an affordability 
assessment, in the absence of verification of that information. 

 

 

 

 

 

                                      

4 To have knowledge of facts which, although not amounting to direct knowledge, would cause 
a reasonable person, knowing the same facts, to reasonably conclude the same thing.  

5 In the context of this Guidance, a creditor would have reasonable grounds to suspect that a 
borrower may have limited capacity if the creditor observes (the 'observation' need not always 
be 'visual') something specific (behavioural or otherwise) that could be indicative of the 
borrower having some form of capacity limitation. While the threshold for having reasonable 
grounds to suspect that a borrower might have limited capacity is lower than that for having 
reasonable cause to believe, it must be more than a 'hunch' or a 'feeling' – particularly given 
that the law requires an initial presumption of capacity. 
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Mr A was able to obtain a large loan for some DJ equipment while he was an in-
patient in a mental health unit. His credit application gave his residential address 
as being that of the mental health unit – but this apparently did not act as a 
trigger for the creditor to check the accuracy or reliability of the self-declared 
information supplied by Mr A in support of his application. Nor did the creditor 
undertake an appropriate assessment of affordability. 

Mr A actually had no job, was living on state benefits, and his financial 
circumstances were such that he was already experiencing problem-
indebtedness. Mr A was unable to meet the required repayments on the loan in 
a sustainable manner. 

 

1.9 In drawing up this guidance, to the extent to which we consider it may 
be applicable, we have had regard to relevant legislation in this area. For 
example, the MCA, which has application to England and Wales, and the 
Adults with Incapacity (Scotland) Act 2000, which has application to 
Scotland. In Northern Ireland6 mental capacity issues are currently 
determined by reference to case law and general legislation such as that 
which applies to human rights issues, and to relevant guidance issued by 
the Department of Health, Social Services and Public Safety.7  

1.10 Our guidance draws upon principles set out in such legislation and 
accompanying codes of practice to the extent that we consider that it is 
appropriate to do so.  

 

 

                                      

6 The Northern Ireland Mental Capacity (Health, Welfare and Finance) Bill is scheduled for 
enactment in April 2011. This will encompass mental capacity and mental health legislation in a 
single act. 

7 See www.dhsspsni.gov.uk/  
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The 'section 25 test' 

1.11 All creditors are required to hold an appropriate standard consumer credit 
licence issued by the OFT.8 The OFT has a duty under section 25 of the 
Consumer Credit Act 1974 (the Act) to take steps to ensure that 
licences are only given to, and retained by, those who are fit to hold 
them (the section 25 test).  

1.12 Relevant considerations of fitness will include the creditor's compliance 
with all legal duties and adherence to OFT guidance and can include 
consideration of unfair or improper business practices whether unlawful 
or not. Amongst the reforms introduced by the Consumer Credit Act 
2006 was the inclusion of new provision section 25(2B) of the Act, 
which makes it explicit that amongst the business practices the OFT 
may consider to be deceitful or oppressive or otherwise unfair or 
improper, for the purposes of the section 25 test, are practices in the 
carrying on of a consumer credit business that appear to the OFT to 
involve irresponsible lending.  

1.13 The ILG provides clarity as to business practices that the OFT considers 
may constitute irresponsible lending practices. At paragraph 5.6 it 
identifies one such practice as being:  

Providing credit to a borrower in the absence of having assessed the mental 
capacity of the borrower, under circumstances in which it is known he may lack 
– or it is reasonably believed that he may lack – the capacity to comprehend the 
information and/or explanations provided by the creditor to inform his borrowing 
decision at the time the information and explanations are provided. 

 

                                      

8 Unless, in the alternative, they are engaging in consumer credit business under the cover of an 
appropriate group consumer credit licence. 
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1.14 The content of the ILG has considerable relevance to considerations 
relating to lending decisions in respect of those who do - or may - have 
limited mental capacity. 

Scope of the guidance 

1.15 This guidance considers the extent to which creditors might identify - 
and subsequently deal appropriately with - borrowers who may lack 
mental capacity at the point of making the lending decision.  

1.16 It is limited in scope to considerations regarding the granting of credit to 
a borrower, increasing the amount of his credit, or increasing his credit 
limit under an agreement for running account credit. 

1.17 It is not specifically about the practices and procedures of creditors in 
respect of identifying or dealing with borrowers with mental health 
issues.9 An individual can have a mental health issue, but not necessarily 
lack mental capacity. In other words, despite having a mental health 
issue, the borrower may still be able to understand what needs to be 
considered in respect of a particular decision, weigh-up the relevant 
information, and make an informed decision.  

1.18 While the extent to which it may be possible to identify that – or assess 
whether - a borrower lacks mental capacity may vary to some extent 
depending on the particular sales channel employed to apply for/provide 
credit, we consider that the content of this guidance is applicable to the 
provision of credit via all sales channels.  

1.19 We expect all creditors to carefully consider their normal business 
practices and procedures to identify where steps (reasonable 
adjustments) can, and need to be, taken, under circumstances in which 
it is established - or there is reasonable cause to believe or there are 

                                      

9 The Money Advice Liaison Group [MALG] has issued the document Good Practice Awareness 
Guidelines – For Consumers with Mental Health Problems and Debt  
www.moneyadvicetrust.org/images/Mental_Health_Guidelines_2009.pdf  
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reasonable grounds to suspect - that a borrower has – or may have – 
some form of mental capacity limitation.  

1.20 The reasonable adjustments made by the creditor to its normal lending 
practices and procedures should involve it taking reasonable steps to 
help the borrower overcome the effect of his actual or possible capacity 
limitation in order, where appropriate, to enable the borrower to make an 
informed borrowing decision, while ensuring appropriate protections are 
observed for potentially very vulnerable borrowers (including ensuring 
that the creditor is compliant with relevant legislative requirements). 

1.21 We consider it likely that all creditors would need to make reasonable 
adjustments to their normal lending practices and procedures whenever 
it is established - or there is reasonable cause to believe or there are 
reasonable grounds to suspect - that a borrower has – or may have – 
some form of capacity limitation. The extent of the adjustments that 
would need to be made would be dependent on the practices normally 
employed 'routinely' by the creditor. Failing to make reasonable 
adjustments to practices and procedures, under circumstances in which 
it appears to the OFT to be necessary and appropriate to do so, may 
constitute an irresponsible lending practice and could call into 
consideration fitness to hold a consumer credit licence.10  

1.22 Mental capacity is always defined in relation to a specific decision at a 
specific time. Consequently, we would expect the specific 
circumstances of borrowers who it is known lack - or there is reasonable 
cause to believe or there are reasonable grounds to suspect that they 
may lack - mental capacity, to always be considered on an individual 
case by case basis. 

                                      

10 Creditors should also note that it is our understanding that failure to make reasonable 
adjustments to any practice or procedure where it may be necessary to do so in order to place 
borrowers who may have limited capacity on an equal footing with other borrowers, may 
amount to discrimination under the Equality Act 2010. 

 See www.legislation.gov.uk/ukpga/2010/15/contents   
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Enforceability of credit agreements 

1.23 In England, Wales and Northern Ireland, where a party to a contract 
lacks capacity, the contract may be voidable11 if it can be shown that 
the creditor knew - or should reasonably have known - that the borrower 
lacked capacity at the time he entered the contract. The burden of proof 
is on the debtor. In Scotland, with regards to the capacity to contract, if 
sufficient evidence can be presented, and on the balance of probability it 
can be shown that the client lacked capacity, then the effect is that the 
contract is void.12  

Staff awareness 

1.24 We would expect creditors to take responsibility for ensuring that they 
and their staff familiarise themselves with this guidance and any relevant 
legislative requirements as applicable in their particular jurisdiction.  

1.25 This guidance should be read in conjunction with other OFT guidance, 
including (OFT1107) Irresponsible lending – OFT guidance for creditors 
and (OFT969) Consumer Credit Licensing - General guidance for 
licensees and applicants on fitness and requirements.13 

 

Q1 Does the introduction set out the scope of the guidance sufficiently 
clearly? 

Q2 Are there any substantive aspects with which you disagree? 

                                      

11 'Voidable' is a term typically used with respect to a contract that is valid and binding unless 
avoided or declared void at the instance of a party to the contract who is legitimately exercising 
a power to avoid the contractual obligations. 

12 A 'void' contract is not actually a contract and cannot be enforced by law. 

13 See www.oft.gov.uk/shared_oft/business_leaflets/credit_licences/oft969.pdf  
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Q3 Do you consider that there are any significant omissions? 

Q4 Do you have any other suggestions for improvement?  
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2 MENTAL CAPACITY AND FINANCIAL CAPABILITY 

2.1 Mental capacity is not the same as financial capability – although, in 
practice, it may be difficult to differentiate a limitation of one from a 
limitation of the other. In terms of a limitation of mental capacity, the 
borrower has some impairment of brain function. This is not the case 
where there is a limitation in financial capability which is likely to have 
more to do with a lack of financial education rendering a borrower 
unable to - or feeling insufficiently empowered to - manage his finances, 
engage confidently with creditors, and make better informed financial 
decisions.  

2.2 Under circumstances in which a creditor has reasonable cause to believe 
or reasonable grounds to suspect that a borrower might have some form 
of mental capacity limitation, the fact that it may find it difficult to 
differentiate what it thinks may be a capacity limitation from what may 
actually be a limitation in financial capability, from the perspective of the 
nature and extent of the reasonable adjustments that it may need to 
make to its normal lending practices and procedures, is, in our view, 
likely in most instances to be largely immaterial.  

2.3 For example, the provision of a sufficiently adequate explanation of the 
key features of a credit agreement to a borrower, who may be 
somewhat lacking in financial capability, might better enable him to 
make an informed borrowing decision.  

2.4 In the case of a borrower who lacks the mental capacity to make the 
required borrowing decision, the provision of a sufficiently adequate 
explanation might better enable him to make an informed borrowing 
decision, depending on the nature and extent of the condition that has 
caused the borrower's diminished capacity. On the other hand, it is 
possible that even the provision of an enhanced explanation may not, to 
any material extent, better enable a borrower with limited mental 
capacity to make an informed borrowing decision.  

2.5 However, given that both those with limitations in financial capability 
and those with limitations in mental capacity can both be classified as 
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groups of actual or potentially 'vulnerable borrowers', we would expect 
creditors to take appropriate steps to provide borrowers, who appear as 
if they may fall into either 'category' of borrower, with enhanced 
explanations of relevant credit agreements.  

Q5 Are the draft guidelines on the comparison between financial capability 
and mental capacity sufficiently clear? 

Q6 Are there any substantive aspects with which you disagree? 

Q7 Are there any significant omissions? 

Q8 Do you have any other suggestions for improvement to this section? 
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3 IDENTIFYING AND DEALING WITH MENTAL CAPACITY 
ISSUES 

3.1 Each application for credit should take account of the borrower's 
circumstances at the time at which the application is made. As stated in 
the MCA Code of Practice, it is important to balance a person's right to 
make a decision with their right to safety and protection when they can't 
make decisions to protect themselves.  

3.2 In respect of every borrower, creditors' initial presumption should be that 
borrowers have the mental capacity to make the relevant borrowing 
decisions, at the time the decisions are to be made.14 We would expect 
creditors to apply their practices and procedures (for assessing 
affordability, for example) on the basis of such a presumption 
unless/until the creditor knows, or has reasonable cause to believe (in 
other words, it has effectively established), that a borrower lacks the 
capacity to make the required borrowing decision.15  

3.3 A key underlying principle of the MCA and the Adults with Incapacity 
(Scotland) Act 2000 is that a person should not be treated as being 
unable to make a (borrowing) decision unless/until all practicable steps to 
help him do so have been taken without success. 

3.4 It is also the case that a person should not be treated as being unable to 
make a decision solely on the basis that he might make a bad (unwise) 
decision.  

3.5 Under circumstances in which creditors may not be in a position to 
establish that a borrower lacks capacity, but have reasonable grounds to 
suspect that this may be the case, they are likely to need to make 

                                      

14 In Scotland there is a common law presumption of capacity. Such presumptions can, 
however, be rebutted; the burden of proof resting on those who wish to rely on the rebuttal.  

15 As a consequence of an impairment of - or disturbance in - the functioning of the mind or 
brain (it does not matter if this is permanent or temporary). See section 2(1) of the MCA. 
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reasonable adjustments to their usual practices and procedures in order 
to reduce the risk to the borrower. However, at the same time, they 
should seek to ensure that they do not unnecessarily deny the borrower 
access to credit. 

3.6 Where it is known that - or there is reasonable cause to believe or 
reasonable grounds to suspect that - a borrower does/may lack capacity, 
the creditor should make 'reasonable adjustments' to its practices and 
procedures, as necessary, with a view to avoiding adverse outcomes for 
the borrower in terms of unsustainable and/or unsuitable borrowing.  

3.7 For example, awareness that a borrower may have lacked the required 
capacity to make a particular borrowing decision in the past may 
appropriately provide a reasonable basis to trigger a creditor making 
reasonable adjustments to its practices and procedures, when/if the 
borrower subsequently makes a new application for credit and it is not 
known whether the past capacity limitation still exists. The creditor's 
approach should not be to unfairly/unnecessarily discriminate against the 
borrower,16 but rather to take appropriate steps to mitigate possible risk 
to the borrower. 

3.8 Whilst a lack of capacity won't have been established where there are 
only reasonable grounds to suspect that capacity might be limited, from 
a practical point of view, the OFT would expect the practices and 
procedures adopted by creditors to often (but not always) be the same 
or very similar as when it has been established. In both cases this 
includes assessing whether the borrower is likely to be able to meet 
repayments under a credit agreement in a sustainable manner without an 
adverse impact on his financial circumstances, and taking particular care 
to ensure that borrowers who have - or may have - mental capacity 
limitations are not provided with clearly unsuitable credit (even where it 
is otherwise affordable).  

                                      

16 For example, by precluding the borrower from access to any credit under circumstances in 
which it is inappropriate and unnecessary to do so.  
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Identifying actual or potential limitations in mental capacity 

3.9 Creditors are not legally required to carry out a clinical assessment of 
borrowers to establish whether they lack mental capacity. We 
understand and appreciate that creditors are unlikely to have medically 
qualified staff with the relevant skills to do so and we would not expect 
them to carry out such an assessment. 

3.10 However, we would consider it to be a matter of good practice for 
creditors, in literature provided to borrowers prior to granting credit, 
increasing the amount of his credit, or increasing his credit limit under an 
agreement for running account credit,17 to invite borrowers to disclose 
(on a voluntary basis) whether there are any issues relating to their 
health or general well-being which may be relevant to the consideration 
of any lending decision. Any such literature should make very clear that 
the only purpose such information would be used for would be to better 
enable the creditor to make an informed lending decision in the best 
interest of the borrower.18  

3.11 The provision of any such information by a borrower could act as a 
trigger for a creditor to consider making 'reasonable adjustments' to its 
practices and procedures (for example, with regards to the provision of 
explanations and/or assessing affordability) prior to making a decision 
regarding the granting of the credit.  

3.12 Where it is known - or there is reasonable cause to believe or there are 
reasonable grounds to suspect - that a borrower lacks or may lack the 
capacity to make the required borrowing decision at the time that it 
needs to be made, we would expect creditors to assess the borrower's 

                                      

17 Including in - but not limited to - 'Privacy Notices' (Creditors may need to produce these in 
accordance with Data Protection Act requirements, if/where applicable). These Notices inform 
individuals providing personal information how such information will be used.  

18 See chapter 4. 
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ability to make an informed borrowing decision at that time, in 
accordance with the guidelines as set out in this guidance document.  

3.13 A borrower's capacity should not be judged solely on the basis of his 
age, appearance or any aspect of his behaviour – although some 'visual 
or oral indicators' (for example, the borrower apparently being unable to 
recall or communicate basic personal information) may act as a 'trigger' 
for a creditor to consider whether there may be capacity issues which 
might call for reasonable adjustments to be made to its lending practices 
and procedures.  

3.14 There is no specific checklist for establishing whether a person lacks the 
required mental capacity to make a particular borrowing decision at a 
particular time. However, the MCA Code of Practice19 identifies a 
number of circumstances which might call into consideration whether a 
person has the capacity to make a specific decision at a specific time 
which, in our view, have general applicability to considerations of mental 
capacity in the context of lending/borrowing decisions:    

• the borrower may make decisions that are unexpected and/or out 
of character20  

• a person who is likely to have an informed view of such matters, 
for example a close relative of the borrower, his carer, or his 
clinician, says he is concerned about the borrower's capacity to 
make a certain decision at the time the decision needs to be made 

• it is known that the borrower has previously been diagnosed with 
an impairment or disturbance of the mind or brain and it was 
previously established that he lacked the capacity to make certain 
decisions at that time 

                                      

19 See www.publicguardian.gov.uk/mca/code-of-practice.htm  

20 Knowledge that a borrower's behaviour is 'out of character' is only likely to be possible under 
circumstances in which a creditor has a pre-existing relationship with a borrower. 
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• the borrower not understanding what he is applying for 

• the borrower being unable to understand information given to 
him, including information about the consequences of deciding 
one way or another or not making a decision at all 

• the borrower being unable to retain information provided for the 
purpose of helping him to make an informed borrowing decision 
long enough for him to be able to make such a decision 

• the borrower being unable to weigh up information provided for 
the purpose of helping him to make an informed borrowing 
decision, or 

• the borrower being unable to communicate the borrowing decision 
by any reasonable means. 

3.15 Other indicators that a person is - or may be - unable to make an 
informed borrowing decision for himself, possibly as a consequence of 
some form of impairment of – or disturbance in – the functioning of the 
mind or brain, might include him showing signs of one of the following:21  

• being confused about the personal information he is required to 
provide to the creditor such as his date of birth or his address 

• not appearing to have any awareness of his own finances, or 

                                      

21 www.legislation.gov.uk/ukpga/2005/9.   

In Scotland the definition of incapacity, in relation to when a person cannot make decisions on 
his own behalf, is contained in the Adults with Incapacity (Scotland) Act 2000. 
www.legislation.gov.uk/asp/2000/4   

It defines incapacity as being when a person is incapable of: (a) acting, or (b) making decisions, 
or (c) communicating decisions, or (d) understanding decisions or retaining memory of decisions,  
by reason of mental disorder.  
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• being confused about the financial information he is required to 
provide to the creditor – for example he may provide information 
to a creditor, at least in part to inform an affordability 
assessment, which is substantively inconsistent with other 
information the creditor may hold or access22 about the borrower. 

Mr B's capacity had diminished significantly over a reasonably short period of 
time and his behaviour had changed markedly. He returned one day from a trip 
to the high street to buy some groceries having gone into three different banks. 
In each of these he met with bank staff and completed applications for credit 
cards – all three of which were subsequently issued to him. Since Mr B had 
experienced a significant disturbance in the functioning of his brain, his lack of 
capacity to make an informed borrowing decision was – or ought to have been 
– very apparent to any reasonable person who engaged in communication with 
him. He quickly built up a substantial credit card debt that was not sustainable 
given his financial circumstances. Nevertheless, he was still subsequently 
granted a further £20,000 bank loan by one of the banks that had issued him 
with a credit card, in respect of which he could not meet repayments in a 
sustainable manner. 

  

 

 

 

 

 

                                      

22 We expect creditors to always take reasonable steps to obtain appropriate information to 
inform an affordability assessment. 
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Knowing - or having reasonable cause to believe - that a borrower 
lacks capacity 

3.16 Given the complexities and difficulties involved in actually establishing 
that an individual lacks mental capacity:  

• in the absence of being told that it is the case by the borrower  
himself or a reliable and informed source23 and/or  

• being provided with substantive evidence that it is the case,  

the OFT accepts that there are likely to be only limited circumstances in 
which creditors could reasonably be expected to know - or have 
reasonable cause to believe - that an individual lacks the mental capacity 
to make a particular borrowing decision at a particular time. This would 
effectively require the creditor to be able to establish itself that the 
borrower has an impairment of - or disturbance in - the functioning of 
the mind or brain.  

3.17 These limited circumstances are likely to arise: 

•  where the creditor has been notified that a power of attorney24 is in 
operation, and/or  

• there has been credible disclosure to the creditor by either the 
borrower himself or a person close to him who is likely to have an 
informed view of such matters (for example, a close relative, carer, 
or clinician) that the borrower does – or at times will – lack the 
capacity to make informed borrowing decisions.  

                                      

23 For example, an Attorney or close family member.  

24 Under such circumstances, it should be necessary for 'the attorney' to evidence that he has 
the authority to act for - and on behalf of - the borrower in respect of the financial decision in 
question.  
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3.18 The consideration of whether any such disclosure by the borrower 
himself is 'credible' will depend on the individual circumstances of the 
borrower's mental capacity limitation and will be influenced by the 
extent - and nature of - the relationship between the creditor and the 
borrower. Where the creditor has a long and established relationship 
with a borrower it is more likely to be familiar with the borrower's 
individual personal circumstances.  

3.19 Disclosure by, for example, a family member or carer, close to the 
borrower, should, at the very least, act as a trigger for a creditor to 
consider making further enquiries and/or reasonable adjustments to its 
usual practices and procedures prior to making a decision regarding the 
granting or otherwise of the credit being sought.  

Steps to be taken where capacity is known to be – or there is 
reasonable cause to believe that it is – limited  

3.20 Where creditors have been able - or ought to have been able - to 
establish that a borrower lacks capacity, we would always expect to see 
creditors employ practical and appropriate steps to facilitate the 
borrower, where possible, to be able to make an informed borrowing 
decision. In other words we would expect creditors to make 'reasonable 
adjustments' to the normal practices and procedures employed by them, 
where necessary and appropriate to do so, in order to support the 
borrower to reach a decision. 

3.21 The MCA Code of Practice makes a number of suggestions25 as to what 
might constitute 'practical and appropriate steps (reasonable steps)' for a 
person (in this case a creditor) to take under circumstances in which it is 
known that - or there is reasonable cause to believe that - an individual 

                                      

25 A number of the suggestions would be likely to benefit not only borrowers who have mental 
capacity issues, but also a wider group of borrowers including those who lack financial 
capability.  
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(a borrower) lacks the capacity to make a particular decision at a 
particular time.  

3.22 What constitutes reasonable steps might vary between creditors given 
that, for example, they provide credit products via different channels. 
However, we consider that the following have general applicability to all 
creditors: 

• providing relevant information in a clear and accessible form 
(including explanations) to the borrower 

• allowing the borrower time to make a decision 

• supporting the borrower with a view to enabling him to make an 
informed borrowing decision 

• working with authorised third parties where applicable and 
appropriate. 

In addition, we would expect creditors to carry out an enhanced 
assessment of affordability (and unsuitability) where necessary and 
appropriate. 

Providing relevant information in a clear and accessible form (including 
explanations) to the borrower  

3.23 For example, enhanced communication of the key features of credit 
agreements when creditors are considering granting credit to a borrower, 
increasing the amount of his credit, or increasing his credit limit under an 
agreement for running account credit, should increase the likelihood of a 
borrower being able to make an informed borrowing decision. 
Information26 should be explained/presented in a way that makes it as 
easy as possible for the borrower to understand. Creditors should 
consider ways to present information in alternative more 'user-friendly' 

                                      

26 The information provided by the creditor to the borrower should include information about the 
'reasonably foreseeable consequences' of his borrowing decision.  
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formats where practicable – for instance 'Easy Read' is a format that 
uses plain English in large type, with supporting images to aid 
understanding.27  

3.24 We would expect creditors to take appropriate steps to provide a 
borrower to whom this guidance does – or appears as if it may - apply, 
with enhanced explanations when considering granting credit, increasing 
the amount of his credit, or increasing his credit limit under an 
agreement for running account credit.  

3.25 In accordance with the requirements of section 55A(1)28 of the Act as 
amended by the Consumer Credit (EU Directive) Regulations 2010, 
before a regulated consumer credit agreement other than an excluded 
agreement is made with a borrower, the creditor must provide the 
borrower with an adequate explanation of the matters referred to in 
section 55A(2) of the Act in order to place him in a position enabling him 
to assess whether the agreement is adapted to his needs and his 
financial situation. This is consistent with the position as stated in the 
MCA Code of Practice that providing relevant information (in this case to 
the borrower), explained or presented in a way that is easy to 
understand, is one way of supporting him to make a decision. 

3.26 In order to be better placed to take a view as to whether or not any 
explanation provided has been sufficient to place a borrower in a position 
in which he has been enabled to assess whether the agreement is 
adapted to his needs and his financial situation, in a 'face to face' 
environment in particular, a creditor could, for example, consider asking 
the borrower to reflect back what has been explained to him.  

                                      

27 The Disability Rights Commission produced a guidance booklet on Easy Read - 'How to use 
Easywords and Pictures'. It can be found on the Equality and Human Rights Commission website 
at www.equalityhumanrights.com  

28 Compliance with the requirements of section 55A(1) of the Act are mandatory as of 1 
February 2011 subject to sections 55A(6) and 55A(7) of the Act. 
www.legislation.gov.uk/uksi/2010/1010/pdfs/uksi_20101010_en.pdf  
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3.27 In taking a view as to the borrower's understanding of the explanation 
provided, a creditor might wish to consider his apparent understanding 
of the following elements of the explanation (amongst other matters)29 in 
particular:  

• the features of the agreement (if any) which may make the credit to be 
provided under the agreement unsuitable for particular types of use 

• how much he (the borrower) will have to pay under the agreement 

• the principal consequences for (risks to) him of not keeping up with 
repayments 

• the features of the agreement which may operate in a manner which 
would have a significant adverse effect on him in a way which the he is 
unlikely to foresee 

• the advisability of him considering pre-contract information which is 
required to be disclosed to him and where this information is disclosed in 
person to him, his ability to take the information away and 

• his ability to be able to request further information and explanation about 
the agreement if he requires it. 

 

3.28 In the event that the borrower lacks the required mental capacity, 
subject to the extent of the capacity constraint, the provision of even an 
enhanced explanation may not render him any/much more capable of 
being able to make an informed borrowing decision – and some 
indication that this might be the case might be derived from the 
creditor's 'investigation' of the borrower's level of understanding of the 

                                      

29 See paragraph 3.13 of the ILG. 

 

OFT1293con | 34



 

  

  

  

 

 

explanation provided. However, with some conditions that lead to 
capacity being limited, better/more transparent explanations may well 
have a beneficial impact on the borrower's ability to make an informed 
decision.  

3.29 However, where a borrower still appears unable to understand, retain, 
weigh-up the information or communicate his borrowing decision, even 
after the provision by the creditor of an enhanced explanation, then the 
creditor will need to consider whether it would be appropriate to provide 
the borrower with the credit he is seeking under such circumstances.  

3.30 There are a number of potential irresponsible lending practices which we 
have identified in respect of the provision of adequate explanations by 
creditors to borrowers. We consider that amongst the most pertinent 
elements of the ILG,30 so far as the subject matter of this guidance 
document is concerned are: 

Paragraph 3.3 of the ILG: 

The OFT expects creditors to adopt a proportionate approach to the provision of 
explanations of credit products to borrowers. Nevertheless, the law requires that 
the explanation provided should be adequate to place the borrower in a position 
enabling him to assess whether the agreement is adapted to his needs and his 
financial situation.  

In the OFT's view, the explanation should enable the borrower to make a 
reasonable assessment as to whether he can afford the credit and to understand 
the key associated risks. 

 

 

 

                                      

30 All elements of the ILG are 'relevant', subject to any caveats contained within the ILG itself. 
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Paragraph 3.4 of the ILG: 

In our view, in deciding on the level and extent of the explanation to be 
provided, the creditor, his representatives, agents or 'relevant third parties'31 
should consider, to the extent that it is appropriate to do so and having regard 
to the relevant legal requirements, a number of factors, including: 

- the apparent level of understanding of the borrower of the explanation 
provided (to the extent that this is evident and discernable) – some borrowers 
are likely to need different levels of, and types of, explanation. 

 

Paragraph 3.6 of the ILG: 

The OFT would not consider an explanation to be 'adequate' where the creditor 
had not made reasonable provision to ensure that borrowers were likely to 
understand the explanation of the matters specified in section 55A(2) of the Act 
and/or where the creditor had clear grounds to suspect that the borrower did not 
understand key aspects of the explanation. Under circumstances in which the 
creditor has clear grounds to suspect that the explanation provided has not 
placed the borrower in a position whereby he is enabled to assess whether the 
agreement is suited to his needs and his financial situation, we would expect 
further explanation to be provided. 

It is accepted that the use of remote channels, such as the internet, by their 
nature limit the creditor's ability to take a view on the borrower's level of 
understanding of explanations provided. 

 

 

                                      

31 For example, independent brokers. 
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Given that creditors employing the use of such channels will need to advise 
borrowers how they can ask for further information and explanation (in 
accordance with the requirement of section 55A(1)(d) of the Act),32 they might, 
for example, wish to consider providing (local rate) telephone contact details for 
those borrowers who may wish to seek further information and explanation. 

 

Paragraph 3.10 of the ILG: 

The fact that a borrower might state or imply that he does not require an 
explanation of the credit product does not absolve the creditor from the legal 
responsibility of providing an adequate explanation. The creditor should not 
encourage the borrower to waive his right to a full explanation. 

 

Paragraph 3.18 of the ILG identifies as a specific irresponsible lending practice: 

Failing to provide a borrower with an explanation which is adequate within the 
meaning of section 55A(1) of the Act. 

Allowing the borrower time to make a decision  

3.31 Creditors should allow sufficient time to explain matters relating to the 
credit agreement that might help support a borrower in making an 
informed borrowing decision.  

3.32 It is very important, particularly given that capacity limitations may be 
temporary, that creditors should also provide borrowers with the option 
of deferring the making of their borrowing decisions until a later date. 
This will enable a borrower to reflect on the information that has been 

                                                                                                                   

32The requirement under section 55A(1)(d) of the Act does not apply to a regulated agreement 
under which a creditor takes an article in 'pawn'. 
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explained to him and allow the creditor to consider the borrower's 
apparent level of understanding of the explanation. The same approach 
should be applied to telephone transactions, where creditors should give 
borrowers the option of reflecting on the explanations provided to them, 
and calling back with their decisions at a later date. 

3.33 Paragraph 3.29 of the ILG identifies as a specific irresponsible lending 
practice: 

Pressurising a borrower to sign up to a credit agreement without affording 
him a reasonable opportunity to do the following: 

• ask questions about the agreement 

• consider the information provided by the creditor about the agreement 
and, where applicable and appropriate, to take the information away and 

• ask for and obtain further information and explanation. 

Borrowers should be permitted to take the information provided away to 
further consider it and/or the explanations provided should they wish to do 
so.  

They should similarly be permitted to make further enquiries (for example to 
see what other creditors are offering or to seek guidance from a money 
advisor or another independent third party) should they wish to do so.  

Creditors should not actively discourage a borrower from doing any of the 
above - in particular under circumstances in which the borrower has indicated 
to the creditor that he wishes to do one or more of the above before entering 
into the credit agreement. 
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3.34 Paragraph 3.30 of the ILG identifies as a specific irresponsible lending 
practice: 

Pressurising or requiring a borrower to acknowledge, in writing or by any other 
means, that he has been provided with an adequate explanation.  

This would include requiring the borrower to 'tick a box' or take some other 
form of action which has the same effect in terms of providing an 
'acknowledgement'. However, this would not preclude the creditor from simply 
asking the borrower if he has understood the explanation provided. 

In the OFT's view, it is acceptable for borrowers to be required to acknowledge 
in writing that they have been provided with an explanation of the credit product 
by the creditor or his representative (provided that this was the case) – and/or 
that they have been provided with a copy of written information which 
constituted all or part of any such explanation.  

However, the borrower should not be required to provide a formal 
acknowledgement that any such explanation was adequate since the borrower 
may not be in a position to know with any certainty at that stage whether the 
explanation provided was adequate or not. 

Supporting the borrower with a view to enabling him to make an informed 
borrowing decision  

3.35 Creditors might wish to consider nominating a dedicated person or 
specialist team within the organisation who/which is both equipped to 
deliver support to colleagues on mental capacity issues and provide 
support for borrowers where there are indications that the borrower 
lacks, or might lack, the capacity to make the required borrowing 
decision.  

3.36 Creditors employing the use of remote sales channels might consider 
providing a dedicated 'help line' telephone number providing a similar 
support service to borrowers.  

3.37 The OFT would consider it good practice for creditors to provide such 
support services.  
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Any evidence that those providing such services were not taking appropriate 
steps to support the borrower to make an informed decision but rather were 
giving 'advice' - or acting in a way that was in fact - in pursuance of their own 
personal/commercial interests, to the detriment of the 'supported' borrower, 
would be regarded as engaging in conduct inconsistent with fitness to hold a 
consumer credit licence.  

3.38 Creditors should also consider, where appropriate, the role that third 
parties such as carers or family members can additionally33 play in 
offering support for the borrower to enable him to make an informed 
borrowing decision. 

3.39 If a creditor has concerns about its ability to provide a borrower with 
appropriate support,34 it may wish to consider seeking external specialist 
support such as that which might be provided by an appropriate 
physician/clinician.  

3.40 Prior to taking any such action or making any such referral, creditors 
should: 

• obtain the borrower's consent, and 

• explain to the borrower what is being done and the purpose for 
which it is being done (solely to support the borrower with a view 

                                      

33 The fact that third parties may be assisting a borrower to make an informed borrowing 
decision does not diminish the creditor's own responsibility in this regard.  

34 Borrowers may wish to familiarise themselves with the Consumer Financial Education Body 
(CFEB) guide to managing finances on its Moneymadeclear website 
www.moneymadeclear.org.uk/publications   

This is designed for people (and/or their carers, family members or friends) who have difficulty 
managing money or financial arrangements, either sometimes or always, because of learning 
difficulties, mental illness, brain injury, dementia and other conditions which may impact on the 
ability to manage finances.  
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to him being better enabled to make an informed borrowing 
decision). 

3.41 Creditors also have the option of contacting the following external 
organisations for assistance or advice:  

• Office of the Public Guardian (England and Wales)  

• Office of the Public Guardian (Scotland) 

• Office of Care and Protection (Northern Ireland). 

3.42 Creditors should build into their lending practices and procedures 
allowance for a reasonable time for those who might be asked to provide 
support to be enabled to do so. They should also have a clear policy on 
who is authorised to seek such external support and under what 
circumstances. 

Working with authorised third parties where applicable and appropriate 

3.43 The MCA, with application in England and Wales, creates a new type of 
power of attorney known as a lasting power of attorney (LPA). LPAs 
replaced enduring power of attorney (EPA) in 2007, when the MCA 
came into effect. Any EPA remains valid whether or not it has been 
registered at the Court of Protection, provided that both the donor35 of 
the power and the attorney(s) signed the relevant document prior to 1 
October 2007.  

3.44 There are two types of LPA:  

• A property and affairs LPA gives the Attorney(s) the power to 
make decisions about financial and property matters, such as 
selling a house or managing a bank account.  

                                      

35 The 'donor' is the person (in the context of this guidance, the borrower) who authorises 
another person (the attorney) to make certain types of decision on his behalf. 
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• A personal welfare LPA gives the Attorney(s) the power to make 
decisions about health and personal welfare, such as day-to-day 
care, medical treatment, or where the person should live.  

3.45 While a personal welfare LPA only takes effect from the point in time 
when the donor actually lacks the capacity to make certain decisions, a 
property and affairs LPA can take effect as soon as it is registered36 with 
the Office of the Public Guardian, even while the donor still has capacity, 
unless the donor specifies otherwise. The donor can, of course, specify 
that the attorney may only start managing his financial affairs after he 
loses capacity, at some time in the future. 

3.46 EPAs can be exercised as soon as all parties have signed up to them, 
even before a loss of mental capacity has occurred (assuming the EPA 
has not been drafted to the contrary). Only when the person granting the 
EPA loses his mental capacity does the EPA have to be registered with 
the Office of the Public Guardian. 

3.47 In Scotland the types of LPA available are a continuing power of 
attorney (CPA) which gives the attorney the power to make decisions 
about the donor's financial affairs and a welfare power of attorney (for 
care and welfare). In Northern Ireland individuals can set up an EPA for 
financial affairs, but there is no LPA for personal welfare.  

3.48 Under circumstances in which it is known that a borrower lacks the 
capacity to make an informed borrowing decision due to some form of 
impairment of brain function, the borrower, or a responsible third party 
acting on his behalf (independent of the creditor), should be asked 
whether a registered37 LPA, CPA or EPA is in operation. An Attorney 
should be able to show the original validated LPA document or provide a 

                                      

36 The registration process usually takes at least six weeks. 

37 With the Office of the Public Guardian (England and Wales, Scotland) or the Office of Care 
and Protection (Northern Ireland). 
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certified copy.38 A registered LPA will set out the types of decision 
which can be made on the borrower's behalf, who is authorised to make 
these decisions, and how the decisions should be made.  

If a power of attorney is in operation, creditors should deal with the Attorney.39 
The OFT would be likely to consider any refusal/reluctance to do so, without 
any objective justification, to be an unfair or improper practice for the purposes 
of section 25 of the Act. 

Reasonable grounds to suspect that a borrower might lack capacity 

3.49 There are likely to be many more occasions when a number of factors 
(including perhaps the behaviour of a borrower or the contents of an 
application form submitted by a borrower) give the creditor reasonable 
grounds to suspect that the borrower might not have the capacity to 
make an informed borrowing decision at the time that it needs to be 
made, than occasions when the creditor has a basis for knowing - or 
having reasonable cause to believe - that this is the case.  

3.50 For example, where there is no face to face interaction between the 
creditor and the borrower and consequently the creditor cannot observe 
any 'behavioural features' exhibited by the borrower, as will be the case 
for on-line (distance) applications for credit, the creditor identifying that 
self-declared information provided by the borrower is substantively 
inconsistent40 with other information held on him would constitute 

                                      

38 If originals cannot be produced a solicitor can certify a copy. 

39 The Attorney should be presumed to be acting – and making decisions - in the best interests 
of the borrower that he represents, unless there is clear evidence to the contrary. The underlying 
philosophy of the MCA is to ensure that any decision made, or action taken, on behalf of 
someone who lacks the capacity to make the decision or act for themselves, is made in their 
best interests.  
 

40 See text box adjacent to paragraph 4.31 of the ILG.  
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reasonable grounds for suspecting that the borrower may have some 
form of capacity limitation.41  

3.51 However, where the creditor only has reasonable (but limited) grounds to 
suspect that the borrower may have some capacity limitation that may 
constrain his ability to make an informed borrowing decision, it is 
unlikely that he will reasonably be able to establish that this is the case 
(or at least not without potentially inappropriately causing undue distress 
to the borrower) - and that if it is the case, that this is a direct 
consequence of some form of disturbance in – or impairment of – brain 
function. 

3.52 Under such circumstances, we would not expect creditors to take pro-
active steps to establish that some form of mental capacity limitation 
exists. For example, we consider that it may be inappropriate for the 
borrower to be asked by the creditor whether a registered LPA, CPA or 
EPA is in operation. However, in other respects, we would expect that 
having reasonable grounds to suspect that a borrower might have some 
form of mental capacity limitation should trigger creditors to treat the 
borrower as potentially having limited capacity and adjust their normal 
practices and procedures, as necessary and appropriate, as would be the 
case where a capacity limitation had been established.  

3.53 Given the increased potential risk of a borrower inappropriately taking on 
an unsustainable or clearly unsuitable credit commitment if the creditor's 
grounds to suspect are correct, and the borrower does lack the capacity 
to make the required borrowing decision at the time that it needs to be 
made, we would expect the creditor, in these circumstances, to apply a 
particularly high level of scrutiny to the borrower's credit application in 
order to better protect him from the risk of taking on an unsuitable 
and/or unsustainable credit commitment that would impact adversely on 
his financial circumstances.  

                                      

41 It is accepted that there are a number of other possible explanations for such an inconsistency 
arising, other than the borrower having some form of mental capacity constraint.  
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3.54 In effect, we would expect the creditor's primary focus to be on 
considering whether or not the credit being sought should be granted, 
based on its consideration of the outcome of a stringent affordability 
assessment coupled with a consideration of the unsuitability or 
otherwise of the credit being sought, rather than seeking to establish 
that the borrower has some form of mental capacity constraint.  

Undertaking an enhanced assessment of affordability (and 'unsuitability') where 
necessary and appropriate. 

3.55 With appropriate support, even where capacity is limited to some 
degree, a borrower may be enabled to make an informed borrowing 
decision. As with all other applications for credit, creditors need to 
consider whether the borrower is likely to be able to meet repayments 
under a credit agreement in a sustainable manner without an adverse 
impact on his financial circumstances. 

3.56 While seeking to balance the need to protect borrowers from being 
provided with unsustainable/unsuitable credit against the need not to 
unnecessarily deny borrowers access to credit may not always be a 
simple task, the undertaking of appropriate and effective affordability 
assessments and giving proper consideration as to whether the credit 
being sought by the borrower appears to be clearly unsuitable, should 
significantly mitigate the risk to the borrower. 

Ms C is schizophrenic and very confused. She has no concept of her financial 
circumstances (she has no income other than state benefit) and she has 
accumulated a large amount of unsustainable debt, much of it on her credit 
card. She is unaware that credit has to be repaid and believes that the 
Government pays off her credit card every month. Nevertheless, although any 
reasonable assessment of affordability would have shown her to be experiencing 
severe problem indebtedness, she successfully applied to the local branch of her 
bank for a further credit card.  
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Affordability 

3.57 As stated in paragraph 4.10 of the ILG: 

In the OFT's view, the extent and scope of any assessment of affordability, in 
any particular circumstance, should be dependent upon- and proportionate to- a 
number of factors which may include (amongst other things)  

- the vulnerability of the borrower: for example, whether the borrower is known 
to lack - or is reasonably believed to lack - the mental capacity to be able to 
understand information and explanations provided to him and make informed 
borrowing decisions based on his understanding of such information and 
explanations at the time they are provided. 

 

Mr D has a diagnosis of bi-polar disorder. He is a well-known customer at his 
local bank branch and has advised bank staff at the branch about his condition, 
the fact that it fluctuates, and that at times he lacks the capacity to make 
appropriate considered decisions in respect of financial matters. Bank staff had 
also been made aware that the only income coming into his bank account was 
incapacity and disability benefits. Nevertheless, Mr D subsequently went into 
the branch one day and asked for an overdraft, which was granted. As well as 
considerable sums of money being withdrawn from his account by Mr D to fuel 
his consumption of various luxury items, regular payments of household bills 
were being made from Mr D's account by direct debit and his overdraft limit 
was very quickly exceeded resulting in the imposition of interest and charges. At 
the time, Mr D was in a manic bipolar phase and had no comprehension that the 
money he was spending would have to be repaid from his benefits or that 
interest and charges could accrue, and his only purpose for wanting the 
overdraft was to fuel his unsustainable level of spending during the manic 
phase. The bank refused to engage with Mr D's wife when she sought its co-
operation to constrain his access to further credit even though she was willing 
to provide evidence of his condition. 

OFT1293con | 46



 

  

  

  

 

 

3.58 As stated in paragraph 4.29 of the ILG, we consider that the following 
might constitute an irresponsible lending practice: 

Failing to take adequate steps, so far as is reasonable and practicable, to ensure 
that information on a credit application relevant to an assessment of affordability 
is complete and correct. 

This includes all/any information supplied by the borrower. 

 

Mr E asked for both a loan and an overdraft from a bank where he had held an 
account for a number of years. He has a diagnosis of schizophrenia and has no 
concept of money or the fact that debts have to be repaid from income. On the 
loan application he put an amount down for 'earnings' which far exceeded his 
only true source of income which was money he received as state benefits - 
benefits which were paid into the account he held with the same bank. His only 
reason for wanting the loan was to have money to facilitate his consumption of 
various goods. Despite information being provided to the bank by his family 
regarding his condition which identified that he lacked the capacity to 
understand financial matters, his loan request was granted. The repayment 
amounts were not affordable and Mr E quickly fell into arrears.  

3.59 Where there are reasonable grounds to suspect that a borrower may lack 
the capacity to make an informed borrowing decision but it cannot 
reasonably be established that this is the case, we would expect the 
onus to be on creditors to undertake a more stringent affordability 
assessment (on the basis of information that the creditor is aware of at 
the time the credit is granted) than might otherwise be the case, to 
establish whether the borrower is likely to be able to make payments in 
a sustainable manner. 
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3.60 As stated in paragraph 4.12 of the ILG: 

Creditors may employ the use of a variety of types and sources of information 
to assess affordability which mmiigghhtt, depending on the circumstances, include 
some or all of the following examples (this is a non-exhaustive list): 

•  record of previous dealings with the borrower 

•  evidence of income 

•  evidence of expenditure 

•  a credit score 

•  a credit report from a credit reference agency 

•  information obtained from the borrower,42 whether on an application 
form or separately (this would include information derived from 'personal 
contact' with the borrower (for example, during a meeting with a potential 
borrower at his home).  

Paragraph 4.12 is not a checklist of sources of information that we consider 
creditors must use – but a list of examples of the types and sources of 
information that might be appropriate. In our view, creditors may apply their 
own discretion (acting reasonably) in deciding the types and sources of 
information they employ to assess affordability. However, it may subsequently 
be incumbent on them to provide to the OFT such documents and information 
as the OFT requests relating to the practices and procedures that they employ 
for assessing affordability (for example where the OFT requests documents 
pursuant to sections 36B or 36C) to enable the OFT to form a view as to 
whether the practices and procedures that they employ for assessing 
affordability are effective. 

                                      

42 See paragraphs 3.62 - 3.65 where it sets out when, in the OFT's view, placing reliance on 
information derived from the borrower may not be appropriate.  
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3.61 As stated in paragraph 4.23 of the ILG, we consider that the following 
might constitute an irresponsible lending practice: 

Failing to take reasonable steps to assess (on the basis of information that the 
creditor is aware of at the time the credit is granted) whether a borrower is 
likely to be able to meet repayments in a sustainable manner.43 

The actual assessment undertaken should be subject to proportionality 
considerations in each case. 

 

3.62 The more stringent affordability assessment should involve, in particular: 

• placing less (or no) reliance on self-declared information (in an 
application form or otherwise) provided by the borrower and not 
simply accepting it at face value; and 

• taking appropriate steps to confirm the reliability and accuracy (or 
otherwise) of such self-declared information. 

3.63 As stated in paragraph 4.21 of the ILG, we consider that the following 
might constitute an irresponsible lending practice: 

Failing to consider sufficient information to be able to reasonably assess 
affordability, prior to granting credit, significantly increasing the total amount of 
credit provided, or significantly increasing the credit limit (in the case of a 
running account credit agreement).  

 

 

 

                                      

43 See also paragraph 4.22 of the ILG and section 55B of the Consumer Credit Act 1974. 
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This could (but not necessarily) include, for example: 

h failing to take proper account of relevant information contained in 
databases when these are referenced. Relevant information could include, 
for example, information on credit reference files such as notices of 
correction.  

h where applicable, appropriate and proportionate, failing to verify details of 
current income and/or expenditure by, for example, checking hard copies 
of payslips/contract of employment (when a borrower is in employment), 
accountant's letters (when a borrower is self-employed) or benefit 
statements (when a borrower is not in employment). 

3.64 We state in paragraph 4.15 of the ILG that: 

We do not consider self-certification of income would generally be sufficient in 
respect of significant long-term credit agreements, particularly those secured on 
property. 

3.65 In the example given (above), we consider self-certification to be 
inappropriate given the level of potential 'risk' (in terms of 'outcome') to 
the borrower. With regards to borrowers who do/may have capacity 
limitations, the risk in terms of potential adverse outcomes may be 
increased - dependent to some extent on the cause of the mental 
capacity limitation - given that self-declared information, provided by 
such borrowers to (at least in part) inform a creditor's affordability 
assessment, may constitute an unreliable basis for assessing 
affordability.  

3.66 As stated in paragraph 4.8 of the ILG: 

Where the assessment of affordability suggests that a borrower is unlikely to be 
able to meet repayments under a credit agreement in a sustainable manner over 
the life of the agreement, in our view, it should not be made available for that 
amount and duration. However, a smaller amount of credit, for example, may be 
sustainable (based on the assessment of affordability).  
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Unsuitability  

3.67 We would also expect creditors, when considering granting credit to a 
borrower, increasing the amount of his credit, or increasing his credit 
limit under an agreement for running account credit, to take particular 
care to ensure that where there are reasonable grounds to suspect that 
borrowers may have mental capacity limitations, they are not provided 
with clearly unsuitable credit – even if it is otherwise affordable.  

3.68 Paragraph 5.5 of the ILG states that the following might constitute an 
irresponsible lending practice:  

Promoting the sale of a particular credit product to an individual borrower under 
circumstances in which the creditor has reason to believe that the product is 
clearly unsuitable for that borrower given his financial circumstances and\or his 
intended use of the credit (if known). 

For example, advising a borrower to take out a secured loan, or to replace or 
convert an unsecured loan to a secured loan, when it is clearly not in the 
borrower's best interests to do so at that time. Another example would be 
promoting a short-term loan product such as a payday loan, which would be 
expensive as a means of longer term borrowing, as being suitable for supporting 
sustained borrowing over longer periods. 

In the OFT's view, considerations of the 'suitability of intended use' would not 
cover such matters as whether a borrower should or shouldn't seek credit to, for 
example, pay for a holiday (as opposed to seeking credit to pay for more 
obvious 'essentials') – subject to the type of credit being provided not being 
unsuitable for its intended use44 and an appropriate assessment of affordability 
being undertaken prior to granting the credit to the borrower. 

 

                                      

44 See section 55A(2)(a) of the Act and paragraph 3.13 of this guidance document.   
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3.69 The OFT is aware of instances of clearly unsuitable credit being provided 
to borrowers under circumstances in which it must have been wholly 
apparent to the creditors both that there were at least reasonable 
grounds to suspect that the borrowers lacked the capacity to make the 
required borrowing decisions and that the credit being provided to them 
was clearly unsuitable. We consider such conduct to be wholly 
inconsistent with fitness to hold a consumer credit licence.  

Mrs F was in her 80s and lived on her own. She struggled with short-term 
memory loss and found it difficult to understand complex issues. Her condition 
was such that it would have been apparent to any reasonable person that she 
was very easily confused and did not have the capacity to make an informed 
borrowing decision. Following an extended presentation which was given to her 
at her home by a creditor, she entered into a relatively high cost long-term credit 
agreement. Her financial circumstances were such that she had no need for 
credit and the type of credit offered to her, given her age and personal 
circumstances, was clearly unsuitable. Although she could comfortably afford to 
meet the repayments on the credit agreement in a sustainable manner, she often 
forgot to make payments on time or at all and consequently accrued significant 
default charges. 

 

Q9 Is this section on identifying and dealing with mental capacity issues 
sufficiently clear? 

Q10 Are there any substantive aspects with which you disagree? 

Q11 Are there any significant omissions? 

Q12 Do you have any other suggestions for 'reasonable adjustments' that 
creditors might consider making to their practices and procedures where 
they either know that -, or have reasonable cause to believe or 
reasonable grounds to suspect that -, a borrower has some form of 
mental capacity limitation? 
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Q13 Do you have any views on what a creditor should do where a 
friend/neighbour/family member of a borrower, without an 
LPA/CPA/EPA, advises the creditor that the borrower has a mental 
capacity constraint that impacts on his ability to make informed 
borrowing decisions? 
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4 DATA PROTECTION ACT – RETENTION OF INFORMATION 
ABOUT MENTAL CAPACITY ISSUES 

4.1 The Data Protection Act 1998 requires personal data to be processed 
fairly and lawfully, and kept for no longer than is necessary – how long 
that is will depend on business needs and will be a matter for individual 
creditors.  

4.2 Where sensitive personal data (as defined in section 2 of the Data 
Protection Act 1998 and including information as to someone's physical 
or mental health or condition) is held, it should only be held with the 
borrower's express and informed consent. The creditor therefore needs 
to inform the borrower at the point at which the information is obtained, 
of the purpose for which it is holding the information, before it is placed 
on the borrower's account record to facilitate staff being able to deal 
appropriately with the borrower on the basis of better awareness of his 
personal circumstances.  

4.3 Where borrowers have attorneys acting on their behalf, the Attorneys 
should be able to provide certified copies of LPA/CPA/EPA45 forms to 
prove that they have the appropriate authority. Creditors should consider 
whether it would be appropriate to keep copies of the LPA/CPA/EPA on 
their files with the Attorney's consent.  

4.4 Mental capacity can fluctuate and someone might lack capacity at one 
point in time, but regain it at any point in the future. Consequently, the 
OFT would expect any retained information about a borrower's mental 
capacity to act only as a trigger for creditors to consider whether there 
is a need to make further enquiries and/or reasonable adjustments to 
their normal practices and procedures should the borrower apply for 
(further) credit at a later date.  

 

                                      

45 Depending on the jurisdiction. 
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Q14 Is this section on data protection considerations sufficiently clear? 

Q15 Are there any substantive aspects with which you disagree? 

Q16 Do you have any views on the practical implications for creditors of 
retaining information about a borrower's mental capacity? 

Q17 Are there any significant omissions? 
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5 REGULATORY COMPLIANCE AND ENFORCEMENT 

Adherence to the guidance and compliance 

5.1 The OFT expects creditors to take all reasonable steps (subject to 
proportionality considerations) to ensure they have suitable business 
practices and procedures in place:  

• for identifying borrowers who might lack the mental capacity to 
make informed borrowing decisions, under circumstances in 
which it isn't known that a borrower lacks capacity but there is 
reasonable cause to believe, or reasonable grounds to suspect, 
that he may do, and  

• for the appropriate treatment of borrowers where it is known that 
– or there may be reasonable grounds for doubting whether - 
mental capacity is lacking at a particular time, even where it is 
not reasonably possible to establish at that time that it is lacking 

5.2 To the extent that it is appropriate to do so, we would also expect 
creditors to pay due regard to both the letter and spirit of this guidance, 
other relevant OFT guidance such as the ILG, and relevant legal 
obligations.  

Evidence of compliance 

5.3 The creditor's practices and procedures should be documented and 
capable of being made available for inspection by the OFT and/or the 
relevant Local Authority Trading Standards Service. They should contain 
sufficient detail in respect of the actual procedures employed to allow 
the OFT to be able to form a view as to whether the procedures appear 
appropriate. They should include detail of the circumstances under which 
'reasonable adjustments' to their usual practices and procedures might 
be made where a borrower is known to have - or there is reasonable 
cause to believe or reasonable grounds to suspect that - he may have - 
mental capacity limitations and what such reasonable adjustments would 
involve. 
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5.4 If the OFT requires them to do so, it will be incumbent on creditors to be 
able to positively demonstrate to the OFT's satisfaction that their 
practices and procedures: 

• have been implemented in practice and are effective 

• are proactively monitored to assess their ongoing effectiveness 

• have been appropriately amended on the basis of the results of 
such monitoring as and when appropriate to do so. 

5.5 Creditors should keep a record of the checks they undertake to assess 
adherence to this guidance. 

5.6 Similar assessments may be made of applicants for licences. 

Enforcement principles 

5.7 We are committed to fair, effective and proportionate enforcement. In 
practice this means that where we identify non-compliance with the law 
and/or non-adherence to relevant OFT guidance, we will decide on the 
appropriate regulatory response in the light of the facts and 
circumstances of the individual case, including the risk of detriment to 
consumers.  

Q18 Are these draft guidelines on regulatory compliance and enforcement 
sufficiently clear?  

Q19 Are there any substantive aspects with which you disagree?  

Q20 Are there any significant omissions?  

Q21 Do you have any other suggestions for improvement to this section? 

Q22 Do you have any comments about the structure and format of the 
guidance document? 
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ANNEXE A - USEFUL CONTACTS 

A.1 Office of the Public Guardian (England and Wales) 

0300 456 0300 

www.publicguardian.gov.uk  

A.2 Office of the Public Guardian (Scotland) 

01324 678300 

www.publicguardian-scotland.gov.uk  

A.3 Office of Care and Protection (Northern Ireland) 

028 9072 4733 

www.courtsni.gov.uk  

A.4 The Consumer Financial Education Body (CFEB) produces various 
guidance which can be found on the Moneymadeclear website - 
including guidance for people (and their carers, family members or 
friends) who may have difficulty managing money or financial 
arrangements, either sometimes or always, because of learning 
difficulties, mental illness, brain injury, dementia or a similar health 
condition.  

See www.moneymadeclear.org.uk or telephone 0300 500 5000.  
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ANNEXE B - SUMMARY OF QUESTIONS 

Chapter 1 

Q.1 Does the introduction set out the scope of the guidance sufficiently 
clearly? 

Q.2  Are there any substantive aspects with which you disagree? 

Q.3  Do you consider that there are any significant omissions? 

Q.4  Do you have any other suggestions for improvement? 

Chapter 2 

Q.5  Are the draft guidelines on the comparison between financial capability 
and mental capacity sufficiently clear? 

Q.6  Are there any substantive aspects with which you disagree? 

Q.7  Are there any significant omissions? 

Q.8  Do you have any other suggestions for improvement to this section? 

Chapter 3 

Q.9  Is this section on identifying and dealing with mental capacity issues 
sufficiently clear?  

Q.10  Are there any substantive aspects with which you disagree? 

Q.11  Are there any significant omissions? 

Q.12  Do you have any other suggestions for 'reasonable adjustments' that 
creditors might consider making to their practices and procedures where they 
either know - or have reasonable cause to believe or reasonable grounds to 
suspect – that a borrower has some form of capacity limitation? 
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Q.13  Do you have any views on what a creditor should do where a 
friend/neighbour/family member of a borrower, without an LPA/CPA/EPA, 
advises the creditor that the borrower has a mental capacity constraint that 
impacts on his ability to make informed borrowing decisions? 

Chapter 4 

Q.14  Is the section on data protection considerations sufficiently clear? 

Q.15  Are there any substantive aspects with which you disagree? 

Q.16  Do you have any views on the practical implications of creditors retaining 
information about a borrower's mental capacity? 

Q.17  Are there any significant omissions? 

Chapter 5 

Q.18  Are these draft guidelines on regulatory compliance and enforcement 
sufficiently clear? 

Q.19  Are there any substantive aspects with which you disagree? 

Q.20  Are there any significant omissions? 

Q.21  Do you have any suggestions for improvement to this section? 

Q.22  Do you have any comments about the structure and format of the 
guidance document? 
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ANNEXE C - LIST OF CONSULTEES 

The following organisations and individuals have been consulted. We 
would welcome suggestions of others who may wish to be involved 
in this consultation process. 

England, Scotland and Wales: 

Age Concern 

Anthony Sharp Associates 

Alzheimer's Society  

Alzheimer's Society Scotland 

Aviva 

British Banking Association  

British Cheque & Credit Association  

Cairn Trust Management 

Professor Anthony J Holland, Cambridge Intellectual and Development 
Disabilities Research Group, University of Cambridge 

Christians Against Poverty  

Citizens Advice  

Citizens Advice Scotland 

Consumer Council  

Consumer Credit Association 

Consumer Credit Counselling Service  
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Consumer Financial Education Body  

Consumer Focus  

Consumer Focus Scotland 

Consumer Focus Wales 

Consumer Credit Trade Association  

The Co-operative Bank 

Department for Business, Innovation and Skills  

Employers Forum on Disability 

Equality and Human Rights Commission:  

Equifax 

Experian  

Finance and Leasing Association  

Financial Ombudsman Service  

Institute of Money Advisers  

Professor Matthew Hotopf, Kings College (University of London)  

Lending Standards Board 

Lloyds Group 

Mental Health Foundation  

Mental Welfare Commission 

Mental Welfare Commission for Scotland 

OFT1293con | 62



 

  

  

  

 

 

Mind Wise  

Money Advice Scotland  

Money Advice Trust  

Money Advice Liasion Group 

Nabgroup (Clydesdale/Yorkshire Bank) 

The National Autistic Society  

Office of the Public Guardian  

Office of Public Guardian Scotland  

Rethink 

Scotland Office 

The Royal Bank of Scotland  

Dr. Chris Fitch, Royal College of Psychiatrists  

UK Cards Association: 

Welsh Consumer Council 

Which? 

Wonga.com  
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Northern Ireland: 

Advice NI 

Advice NI Armagh 

Advice NI Lisburn 

Advice4debtni 

Bank of Ireland 

Beacon Wellbeing/ NIAMH 

Belfast Advice Centre 

Christians Against Poverty 

Citizens Advice 

Consumer Advice Centre 

Consumer Council 

Consumer Credit Counselling Service 

Consumerline 

Credit Union 

Department of Enterprise, Trade and Investment 

Disability Actions Centre on Human Rights for Disabled People 

East Belfast Independent Advice 

The Irish League of Credit Unions 

Magherafelt Advice Centre 
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Mindwise 

Northern Bank 

Provident Insurance 

The NI Ulster Federation 

Ulster Bank 
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ANNEXE D - CONSULTATION CRITERIA 

Public bodies are required to perform consultations in accordance 
with the following criteria wherever possible: 

D.1 When to consult – formal consultation should take place at a stage when 
there is scope to influence the policy outcome. 

D.2    Duration of consultation exercises – consultations should normally last for 
at least 12 weeks with consideration given to longer timescales where feasible 
and sensible. 

D.3    Clarity of scope and impact – consultation documents should be clear4 
about the consultation process, what is being proposed, the scope to influence 
and the expected costs and benefits of the proposals. 

D.4    Accessibility of consultation exercises – consultation exercises should be 
designed to be accessible to, and clearly targeted at, those people the exercise 
is intended to reach. 

D.5    The burden of consultation – keeping the burden of consultation to a 
minimum is essential if consultations are to be effective and if consultees' buy-in 
to the process is to be obtained. 

D.6    Responsiveness of consultation exercises – consultation responses should 
be analysed carefully and clear feedback should be provided to participants 
following the consultation. 

D.7    Capacity to consult – officials running consultations should seek guidance 
in how to run effective consultation exercises and share what they have learned 
from the experience.  

D.8    The full Code of Practice on Consultation can be found on the website of 
the Department for Business, Enterprise and Regulatory Reform: 
www.berr.gov.uk/files/file47158.pdf  
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