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MR JUSTICE BURTON: 

1. This has been the hearing of an application for the issue of a writ of habeas corpus by Mr M against the Defendant, the East London NHS Foundation Trust.  
2. The London Borough of Hackney who is the employer of the relevant approved medical health practitioner, Ms Bailey, who was involved in the admission of Mr M to the relevant hospital, has, on its own application, been joined as an interested party.  

3. Mr M comes from Lithuania.  His English is not good.  His brother, Mr Tomas M, acts in this action effectively as his next friend, and for the purposes of the mental health legislation is his nearest relative.  It appears that Mr M has been in this country for some time, but most recently living with his brother, the nearest relative.  It appears unfortunate that his having had to cease to share accommodation with his brother, when his brother made other arrangements, may well have been the trigger for the manifestation of what does seem from the medical evidence before me, including a report obtained by the solicitors acting for Mr M himself, to be a medical condition needing assistance.  Whatever, however, may be the reason, after losing his job as a painter and decorator in July, he committed offences in November of 2008 involving the harassing of women unknown to him.  This seems to be the result of some kind of fantasy about a perfect woman whom he is seeking, as explained in some of the medical evidence.  Whatever may be the cause so far as he is concerned, he did then on these two occasions cause considerable upset and dismay, and is no doubt, unless assistance is given to him, at risk of doing so again in the future.  
4. He received a caution from the police by reference to s5 of the Public Order Act 1986, in respect of the first incident.  He was then further arrested a few days later on 13th November 2008, and he was taken straight from the police station to Homerton Hospital, where he was admitted under s2 of the Mental Health Act 1983, which I shall refer to as the Act.  

5. The events between 9th December, when he was detained at Homerton Hospital under s3 of the Act, and 30th January 2009 do not need to concern us today.  If a further application by way of Judicial Review issued by the claimant against the Trust proceeds, and/or needs to proceed, in the light of the outcome of this application, then the full history and picture of those days and weeks during which the Claimant remained in the hospital may need to be considered.  

6. For the purposes of this application, all that needs to be stated is that the nearest relative, his brother, wrote two documents which will have been on file at the hospital. The first was on 19th January 2009, when he gave notice in writing to the hospital manager of his intention to discharge his brother in 72 hours, and required his discharge from detention under s3.  The second was a further document dated 22nd January, when he wrote another letter to the hospital saying: 
‘I now discharge my brother from detention under the Mental Health Act.  I am happy for him to stay in hospital informally if he agrees.’ 
7. On 29th January, the Claimant having remained in hospital informally, as it was put, until then, there was a care meeting, which was attended by the brother, and which seemed to be a meeting which had the intention of making arrangements for the Claimant to leave hospital, and find temporary accommodation and treatment.  However, at least one of the medical advisers at the hospital was not content about this course being the proper one to take, and on 30th January, the relevant Approved Mental Health Professional (“AHMP”), who has in fact given evidence before me, Ms Bailey, having been briefed, began to take steps with a view to an application under s3 of the Act, backed by the advice of two independent medical advisers.  

8. I should turn to the structure of the Act at this stage. By s11(1) of the Act, an application for admission may be made either by the nearest relative of a patient or by an AMHP. By s11(3), before or within a reasonable time after, an application for the admission of a patient for assessment is made by an AMHP, that professional is to take such steps as are practicable to inform the person, if any, appearing to be the nearest relative of the patient that an application is to be or has been made and of the power of the nearest relative under s23(2)(a).  
9. S23 provides, by subsection (2)(a), that an order for a discharge may be made in respect of a patient, where the patient is liable to be detained in hospital in pursuance of an application for admission for assessment or for treatment by, among others, the nearest relative of the patient. By s11(4), an AMHP may not make an application for admission for treatment in respect of a patient in either of the following cases: 
‘(a) the nearest relative of the patient has notified that professional or the local Social Services authority on whose behalf the professional is acting that he objects to the application being made or 
‘(b) that professional has not consulted the person, if any, appearing to be the nearest relative of the patient.
but the requirement to consult that person does not apply if it appears to the professional that in the circumstances such consultation is not reasonably practicable or would involve unreasonable delay.’
10. Counsel before me today, who have been extremely helpful in arguing the matter, Ms Laura Davidson for the Claimant, Mr Ruck‑Keene for the Interested Party, and in particular representing the interests of Ms Bailey, and Mr Chawatama for the Trust, have drawn to my attention a number of authorities.  
11. The most significant authorities relate to the issue of consultation, and in Re Whitbread 39 BMLR 94, a decision of the Court of Appeal, it was made clear that that consultation must be genuine.  Phillips LJ said as follows:  
‘The second part of the subsection, stated to be without prejudice to the first part, requires the social worker to consult with the nearest relative as a precondition to making an application.  No express provision is made as to when such consultation must take place.  Counsel for the respondents conceded that a nexus must exist between the consultation and the application that is subsequently made.  The consultation must relate to that application.  It must place the nearest relative in a position, if so minded, to object to that application.’  
Later in the same judgment, he said this: 
‘The consultation will have two objectives.  The first will be to provide information to the social worker to assist with the decision of whether to apply for admission.  The second will be to put the nearest relative in a position to object to an application, if so minded.’ 
Then he concluded: 
‘Provided that the social worker explains to the nearest relative that he or she is considering making an application and why, the nearest relative will be afforded that opportunity for objecting to the application that the Act requires.’  

12. The other authority which was drawn to my attention in this regard is a decision of Burnett J in GD v The Hospital Managers of the Edgware Community Hospital and the London Borough of Barnet, CO/5733 of 2008, in which at page 24 he said:  
‘The Court should look at the question on a wider basis because it is concerned with the legality of the process.  In doing so, the Court will recognise that the decisions can only be questioned on a public law basis and, as I have already indicated, in an environment where some sensitivity to the difficulties faced by those making the decisions is required,’ 
and he referred to the need for the consultation to be a real exercise and not a token one.  He continues: 
‘If an objection is made, it does not have to be a reasonable one.  It does not have to be one which judged objectively is sensible but it has the effect of stopping the proposed course of action whilst, of course, not shutting out alternatives available under the Act.’  

13. In a decision of Scott-Baker J, as he then was, R (Pragna G ) v the London Borough of Ealing and Others, 2002 EWHC 1112, he was required to consider, in a case where the claimant was alleging that her mother had objected, whether, on analysis of what was said, it amounted to an objection, and he concluded that the social worker was entitled to have come to the conclusion that it was not, that what had occurred did not amount to an objection.  

14. As Burnett J pointed out, if an objection is made which stymies the making, at that stage of a s3 order, the only course that can then be taken will involve a different route, and a more complicated one, so far as the hospital is concerned, with which I do not need to deal.  If, however, there is no objection prior to the making of a s3 application for admission then, provided that a lawful course is then taken by the hospital, with which again I do not need to deal for the purposes of this application, the s3 order can be made, and any subsequent objection by the nearest relative does not have the same effect as one made prior to the making of the order.  
15. S25 of the Act would then apply, which provides as follows, in sub-paragraph (1): 
‘An order for the discharge of a patient who is liable to be detained in a hospital shall not be made by his nearest relative except after giving not less than 72 hours’ notice in writing to the managers of the hospital; and if, within 72 hours after such notice has been given, the responsible clinician furnishes to the managers a report certifying that in the opinion of that clinician the patient, if discharged, would be likely to act in a manner dangerous to other persons or to himself—
(a) any order for the discharge of the patient made by that relative in pursuance of the notice shall be of no effect and 
(b) no further order for the discharge of the patient shall be made by that relative during the period of six months beginning with the date of the report.’  

16. It can be seen, therefore, that the issue which I now have to decide, as to whether an objection was made by the nearest relative before the application for the admission or after it, is of considerable importance.  If before, then the s3 application was unlawful and of no effect.  If afterwards, then, although there may be a way of obtaining a discharge for the patient at the hands of the nearest relative, it is one which is fraught with difficulty.  

17. On the facts of this case, the application for admission, it is common ground, was made at 3.15 on 30th January.  It is also common ground that there had been consultation by the AMHP with the nearest relative prior to the making of that admission. Ms Bailey has produced very full notes of her telephone attendances on Mr M’s brother, and certainly I have, having heard her, and found her to be a convincing and impressive witness, no reason to doubt the accuracy of those notes.  Indeed, there has been no challenge to her bona fides.  The only challenge that there has been was as to whether she had sufficient knowledge of the background of the case.  It is apparent that she did know, and she said so, of the first of the two written notices of discharge to which I referred.  It does not seem that she knew of the second, but that does not seem to me at any rate to be a defect, because she certainly knew before she began to speak with the nearest relative that he had previously applied for discharge, and consequently previously had opposed the steps being taken in respect of his brother, who had, in the event, remained as a voluntary patient.  

18. The day of 30th January was what had to be considered by counsel before me and the witnesses and now by me in some detail, for the reason that I have just sought to explain.  At 4pm, that is three-quarters-of-an-hour after the time when the application for admission was made to the hospital, the nearest relative rang.  It is common ground that he rang and there is a note to that effect in the telephone attendance note register prepared by Ms Bailey, and objected.  Ms Bailey’s notes read as follows: 
‘Telephone call from [the nearest relative] stating he had spoken to his solicitor and he is not agreeing to his brother being on a s3 MHA1983.  I said I had understood that he was agreeing to a s3 MHA 1983 and informed him of what he needs...gave him a fax number for...office.  He agreed to fax letter with details.’  
That letter was scanned through in the event by his solicitor at about 20 minutes to 5, and it was a further objection, similar to that which had been sent by him in his handwriting on 22nd January. The message which was scanned reads as follows: 
‘I am TM, nearest relative to Mr M, brother.  I spoke to social worker today and I have disagreed with her decision to keep him on s3.  I do not want to keep him on s3.  I told her this on the phone.’  
Now, that note per se is consistent with his only having objected at 4pm, namely after being told that his brother had been sectioned.  It does not support the case made by Mr M that there had been an objection before he was placed on s3.  Fortunately for the claimant, there has been very honest evidence given by Ms Bailey, and there is both her record and a report which she made based on her record soon afterwards.  It is clear that there was, prior to 4 o’clock, important communication between the two of them, indeed as part of the consultation process.  

19. Mr M’s brother, the nearest relative, gave evidence before me yesterday in the application which I am now having to decide.  It was agreed between the parties that I could only resolve this issue on the basis of the somewhat unusual course of having cross-examination here in the Administrative Court, to resolve what would otherwise have been a disputed area of fact.  Although initially there was to be a contested application as to whether such a course should be followed, the parties agreed that that course should be taken, on the basis that Ms Bailey would be represented by counsel, as she has in fact been.  
20. Mr M’s brother’s evidence was that there were four telephone calls on 30th January in which he spoke to Ms Bailey, the AMHP.  He said that there was one at 10 o’clock, one at 2 o’clock, one at 2.15 and then the one at 4pm to which I have referred.  He says that in the conversation at 4pm he said that he had said three times during the course of that day that he did not agree with his brother being sectioned. When in evidence he sought to recollect when those 3 occasions were, although he remembered that he had said that at 4pm, he said he could now only remember saying so twice.  He believed that he had said so once in the second of the four conversations that he had with Ms Bailey, and once in the third.  He put the four conversations at 10, 2, 2.15 and 4. Ms Bailey, when she gave evidence, recounted the four conversations that she recalled, which accorded with her very full note.  namely, at 10, 10.30, 2 and 4. She did not agree that there had been the conversation at 2.15, to which I shall now refer.  

21. In the absence of any record by the nearest relative which begins to compete with the extremely full and persuasive record by Ms Bailey, I accept the evidence of Ms Bailey as to the four conversations (two in the morning and two in the afternoon) which she recalls, and as to their content, and I am not persuaded that there was the 2.15 call which the brother asserted.  He was very unclear in his evidence as to precisely the times and terms of the conversations.  Although his English is clearly far better than his brother’s, it is not perfect, but, that said, he felt his way in the witness box towards a final conclusion that there had been these four conversations (one in the morning and three in the afternoon) and I remained, quite apart from the absence of any reference to the 2.15 conversation in Ms Bailey’s notes, wholly unconvinced by the evidence of the brother that there had been the conversation to which he referred.  I was persuaded that there were, as I shall describe, the two conversations in the morning and the two in the afternoon.  

22. The conversation at 2.15, which became more familiar to the brother as he continued to give evidence, was one, if it had occurred, which would have been of some importance.  He said that, although he did not recall saying anything in the morning about objecting to the s3, he did say so at 2 o’clock, but he was not confident that the fact that he was objecting, or not agreeing, to there being a s3 had got over to Ms Bailey.  So, he says, he made a specific further call at 2.15 which only lasted a few seconds, solely for the purpose of reiterating that he did not agree that his brother should be sectioned.  I have already indicated that I do not accept his account of there being a call at 2.15, as opposed to the account given by Ms Bailey, but I particularly reject the suggestion that there was this special call at 2.15 particularly for the purpose of ramming home a point that he objected to the sectioning of his brother, in a separate call. It does not at all fit my belief as to both his character and personality, and as to what happened.  He seemed to me, in the rest of his evidence, to accord with what I believe actually happened, namely that he was not as forceful as perhaps he now wishes he had been in making his position clear.  In particular, not only because this 2.15 conversation does not appear in Ms Bailey’s record but because, if it had occurred, it is inconceivable to me that it would not have been taken note of, and that Ms Bailey would not have known that there was indeed objection on the part of the brother and nearest relative, I am not persuaded that it took place at all, and that it seems to me to be wishful thinking by the brother that he had made his position clearer than he did.  

23. After the close of the evidence, the end of examination and cross-examination of both witnesses, after the case had adjourned overnight and after the close of submissions by both parties, I was told by Ms Davidson that the brother thought that he had at home his mobile telephone records, which would show whether there was a call at 2.15.  He left the court some hour-and-a-half ago to see if he could locate such record, and he has not yet returned.  I have concluded that, even if such record emerged indicating an additional telephone call, it would not assist me at all.  First, because it would not of course per se disclose what the substance of such call was.  Secondly, because if it were to be used to support a case that Ms Bailey was not accurate in her recollections or, more important, in her notes, then she would need to be recalled, and she has gone.  Thirdly, because, as will be apparent in any event, I am satisfied, for other reasons, that the Claimant ought to succeed in this application, indeed, by virtue of the very evidence and notes, very honest as they are, of Ms Bailey herself.  Consequently, I have refused any question of an adjournment in order to adduce such telephone records if they exist.  

24. I turn then to consider the case for the Claimant, based on the evidence of Ms Bailey.  I have already referred to her note of the 4 o’clock conversation.  There is a full note of the 10 o’clock conversation in which she explains, somewhat to the brother’s surprise, given that he had attended the ward round on 29th January, and had not been informed of any intention to section his brother, that there was to be, and was in the process of occurring at that very moment, a further assessment of Mr M for the purpose of two medical practitioners giving the relevant opinion under s3 of the Act.  By s3(3) of the Act:  
‘An application for admission for treatment shall be founded on the written recommendations in the prescribed form of two registered medical practitioners, including in each case a statement that in the opinion of the practitioner the conditions set out in (2) above,’ 
those are the medical requirements for admission for treatment 
‘are complied with.’  
Then certain particulars must be included in the recommendation.  Although it has not been a matter for me to consider on this application, the evidence is that the doctors, the two registered medical practitioners, did so recommend, so that at that time, 10 o’clock, the AMHP was in a position to, and in due course by 3.15 did, have with her all the relevant requirements for admission under s3.  

25. There was a further call by the brother half-an-hour later, when he had obviously had time to assimilate what he had been told in the first call.  It is quite clear that he knew his right to object.  He had of course taken that course on the two previous occasions to which I have already referred in this judgment and, in any event, the consultation, I am satisfied, sufficiently further informed him of his rights.  The second call, which it appears to me may well be the explanation why he recollected in his evidence making a second call to put his position more clearly, namely that it was not in the afternoon but in the morning that he made the second, clarificatory, call, does make the position clear, as Ms Bailey herself accepted.  The note itself simply says as follows, timed at about 10.30: 
‘Telephone call from the brother.  He said he was unhappy about Mr M being placed on s3.  I explained what s3 meant, and the rights that he and his brother would have.’  
Then the rest of the conversation is set out.  

26. In her witness statement which was served for the purposes of this application she frankly accepts, by way of her summary of that conversation, that this amounted to an objection within s11(4) of the Act.  What she says in her statement, as slightly amended by her when she gave her evidence, was this: 
‘At this stage,’ 
that is 10.30,   
‘he said that he was not agreeing for his brother to be detained under s3.  I replied that I would discuss this with him after the assessment of his brother had taken place.’  
In those circumstances, although the note simply says that the brother was unhappy about Mr M being placed on s3, Ms Bailey then understood, and still now agrees, that that constituted an objection.  As at 10.30 there was an objection in place by the nearest relative, which would have been sufficient to have prevented a s3 application going forward.  

27. There then comes the essential note of the third, as I find that it was, of the four conversations that took place on that day, the fourth being that at 4 o’clock.  The note by Ms Bailey reads as follows:  
‘Telephone call to the brother.  Informed him of the assessment and that Dr Metcalfe had completed her medical recommendation.  He said’ 
that is the brother  
‘[M] is effectively on s3.  I said subject to what his opinion [is]. I said to him that this puts duty on Local Authority to ensure his brother receives the right care and treatment.’  
Then after some further notes, she finishes by saying: 
‘I said I would send him information about his rights under s3.  The brother said if I could fax the letter regarding his rights.’ 
Such a letter was faxed containing all the necessary information at about 3 o’clock.  It was then quarter-of-an-hour later that the application was made, and three-quarters-of-an-hour after that that the brother phoned back after speaking to his solicitor, as I described earlier in this judgment.  

28. I am invited by Mr Ruck‑Keene of counsel not only to decide the facts of this case but, if thought right, to give general guidance to mental health practitioners in the position of Ms Bailey.  It is not always sensible to attempt to give guidance, certainly not in an extempore judgment, such as this is, and also on the basis of somewhat unusual facts, such as these are, but if anything I say can be of assistance to those carrying out these very difficult and delicate tasks, then I am happy for anything that can be gleaned from what I say to be of such guidance: but it is not intended, of course, to lay down any mandatory requirements. There is already in existence a Code of Practice which is no doubt of some considerable assistance.  

29. I deal first with the facts of this case.  It is clear that the background included objection by this nearest relative to the course intended in January of 2009, some eight or nine days earlier.  This is part of the background.  Mr Ruck‑Keene does not suggest that that background can or should be ignored.  Indeed, it is part of the duty of the AMHP to bear in mind all relevant circumstances, but he points out that those objections were to earlier applications, and earlier courses of action, and were not necessarily part of what was referred to above as the nexus of this application. That may or may not be so in any given case.  Clearly the nearer in time the previous events are, the more relevant they become, particularly if they show, as these do, a state of mind of the nearest relative which is unlikely to be changed, but it can be changed by the development of circumstances, and there may well be many cases in which even the passage of a few hours, never mind days, might dramatically alter the view of how a patient is or should be treated in the mind of a nearest relative.  All will depend upon the particular facts of any given case.  

30. This case does not depend upon how far Ms Bailey did rely or should have relied upon any knowledge of those two earlier events, because she accepts that the reaction in the call at 10.30, after having had half-an-hour to think about it, by the nearest relative was to object.  Consequently, if there was nothing more that occurred between 10.30 and 3.15, there was here an objection by the nearest relative which acted as a bar to proceeding with the application. Ms Bailey says, and Mr Ruck‑Keene submits, that there was something which occurred, namely the telephone call at 2 o’clock.  That is of course what makes this case so different on its facts.  This is not a case in which I have to adjudicate whether there was an objection, but where I have to adjudicate whether there was a change of mind, a change from previous objection to present non-objection, by the time of the 3.15 admission.  

31. I have read the somewhat unclear words recorded in the note by Ms Bailey. There can be no criticism of that, because it was not intended to amount to an essay.  It was a very quick note of what occurred and there were the odd verbs missing.  What Mr Ruck‑Keene relies upon is the words in answer to an apparent statement by the brother: 
‘I said subject to what [is] his opinion.’  
That would suggest that Ms Bailey was at least saying that what occurred thereafter would depend upon what position the brother took.  

32. When Ms Bailey gave evidence about why she believed, as she plainly did, that by 3.15 the brother was no longer objecting is clear not so much from the notes that I have read but from the fuller account of the conversation which she recorded very shortly afterwards in the AMHP report.  Her account of the third conversation reads as follows:  
‘The brother said that he still believed that if his brother had a girlfriend he would be all right.  I said that Mr M did not see anything wrong in what he did with harassing and stalking these women and that I am concerned that without the appropriate treatment he could commit the same offence again. The brother said would his brother be allowed to have leave if he was placed on s3.  I said yes but that would be subject to the clinical team.  I explained to the brother what his rights would be as the nearest relative.  I also reiterated that his brother would be entitled to an MHRT and that would give him an opportunity to hear in depth about his treatment in hospital and proposed treatment in the community.  I said that because he seems to have an interest in his brother’s well-being that I would advise him to attend all the ward rounds and CPAs if he could.  I also suggested that it may be advisable to have a City and Hackney Mind advocate at meetings to explain things relating to the mental health process but he and his brother did not attend.’ 
Then the note concludes: 
‘The brother did not disagree with the application.  The brother asked me to fax him the information I had discussed with him.’  
Ms Bailey explained that she believed that the conclusion to be drawn from the fact that the brother was asking questions as to what the consequence would be of placing on s3, and that she was explaining how in fact what happened thereafter would be for the benefit of his brother, was that he, the brother, was no longer objecting.  

33. I am invited, as I said earlier, by Mr Ruck‑Keene to give more general guidance.  Then I am invited by Ms Davidson to say that an AMHP ought always to ask in terms whether the nearest relative objects.  Alternatively, no doubt as a fallback, Ms Davidson would say, in any event, that such question must be asked if the AMHP has any doubt.  

34. This is, as Burnett J said in the case which I have cited, and as Scott‑Baker J has said on other occasions, an extremely sensitive area.  It is a position in which a near one and dear one is in apparent need of help and the nearest relative, mother, father, brother, son, is in a position to object.  If such relative objects, then the help at any rate that two independent medical practitioners and a social worker consider to be right and consider ought to be offered will be stymied. On the one hand, the relative may well respect the views of the independent advisers. On the other hand, the relative may have had such a lot of trouble and misery and distress with the person in question that emotionally such relative might well be feeling pleased to be out of it, and to shuffle off the responsibility to somebody else.  On the yet further hand, that near one and dear one remains a near one and dear one, and you do not want to let them down or, in particular, you do not want to be blamed as having been the person who, in the end, had the responsibility for having admitted the patient because you could have prevented it.  All those, and no doubt other, thoughts will be going through the mind of the person in the position of the nearest relative faced with this heavy responsibility.  Many such people might well not want to speak the word that they object.  Equally, they will not want to consent.  The legislation only prevents this course being taken if they object.  There is the possibility that they can object afterwards, although it is much more difficult for them to do so, as I have described.  

35. Against this background, there has been some consideration of precisely what is required.  In the Court of Appeal decision in Whitbread, to which I have referred, the necessary requirement of consultation was reiterated, as I have described, as being that the social worker must explain to the nearest relative that he or she is considering making an application and why and the nearest relative must be afforded the opportunity for objecting to the application.  That decision does not in any way say that there must be an express question: do you object?  

36. In a decision of mine, to which my attention has been drawn in 2000, in Re GM, 2001 MLHR 41, I positively rejected any suggestion that in the kind of sensitive circumstance to which I referred there was an obligation on the social worker positively to ask whether the relative consents: see paragraphs 42 to 46 of my judgment.  I concluded that a suggestion to that effect by Mr Jones, in his learned commentary on the Mental Health Act 1983, as it then stood, was inconsistent with the decision of the Court of Appeal in Re Whitbread.  In his subsequent commentary, rightly or wrongly, Mr Jones has not repeated his previous view, and has recited my judgment as follows at page 84 in the 11th Edition: 
‘It is not necessary for the AMHP to ask the nearest relative the specific question of whether there is an objection to the application being made. 
37. Ms Davidson has asked me to say that even if it is not necessary, that it is, or should be, sensible to ask that question.  I am not prepared to say that either, by way of generality.  It seems to me that this is, as I have indicated, a difficult area, and that the question that the Court, if it gets to court and one hopes that it does not get to court very often, is going to ask itself is what was the reasonable belief of the AMHP?  
38. There are three possible courses for a Court to take.  One is to look at the subjective opinion of the nearest relative, a matter which is very difficult to arrive at, and certainly leaves open the possibility of wishful thinking and retrospectivity and, indeed, pressure from outside, as for example might have been the case in the case of Pragna G, to which I have referred, where it was the claimant who was asserting that her mother had objected.  
39. The second is that the Court decides whether there was objection by reference to analysis of the evidence.  That, it seems to me, would be likely to lead to oral examination and cross‑examination on every occasion and to create an unnecessary risk for the hospital and for the AMHP in relation to each particular case, without achieving any necessary protection for the patient.  
40. The course that I conclude is the right one is that to which I referred, namely, on analysis of the facts, did the AMHP act reasonably in concluding that there was an objection?  I do not see any inconsistency with s11(4) of the Act in taking that view, which requires the nearest relative of the patient to have notified the professional that he objects to the application being made.  In my judgment, that requires that the professional must have notice of the objection, and if it is put forward in a way which it is not reasonable to expect amounts to notice to the professional, then he has not received that notice.  It is, in my judgment, an objective question.  

41. Now there may well be circumstances such as Ms Davidson would rely upon in which it is not reasonable for such a social worker to reach any conclusion in question without asking further questions.  It might be that this very case might have been such a case, if there had been any doubt about the 10.30 conversation, for example, but there was no doubt about the 10.30 conversation.  The issue here is one that is, in my judgment, easy to resolve, as I have already resolved it, namely that there was nothing between 10.30 and 3 o’clock which should have caused Ms Bailey to change her mind, on an objective analysis of what occurred.  
42. There may be cases in which the AMHP has such doubt that a clear question should be asked, but I conclude that that is not the norm, and that it is not required for a social worker to ask that question, and I remain of the same view that I was nine years ago, and as apparently now affirmed by Mr Jones in his latest edition.  

43. Consequently, there will be reasonable steps taken by the social worker, if, of course, the nearest relative is reasonably available, because of course there is the fallback to which I have referred in s11(4). It will very often be a very difficult and very emergency situation and social workers have great experience in order to become AMHP, and they must be left to handle matters themselves, provided that they do so reasonably on subsequent analysis if necessary.  I believe Ms Bailey did act properly on this occasion, but I believe that in the end it was not reasonable of her to have formed the view that she did, that there had been a change of mind by the nearest relative between 10.30 and 3.15.  In those circumstances, I must conclude that the admission under s3 was not lawful.  

44. What are the consequences? Well, the Claimant was remaining in hospital as a voluntary patient prior to the purported s3 application, as it now is shown to have been, on 29th January, and I hope and believe that he will continue to remain in the hospital.  He certainly, through counsel, has indicated that that is his present intention and that of his brother.  If I grant a writ for habeas corpus now, which is what is being sought on the basis that his detention is unlawful, the rather unusual circumstance therefore may well arise, namely that, although he can have his body, his corpus, he does not need to remove it from the hospital. It may well be, and I hope this is the case, that he will continue to remain in the hospital obtaining such treatment as is appropriate.  There has been an undertaking given that he would not be subjected to any compulsory treatment in any event, and that continues until the outcome of the other Judicial Review applications which remain extant, with which I have not had to deal today in any event.  
45. It may, on the other hand, be, and this would be most regrettable, that he leaves hospital because he is now free to do so, and no arrangements are in place to look after him.  I canvassed with all parties whether a possible course would be for me to suspend the writ of habeas corpus, so that it does not come into immediate effect, to give time, rather like in most situations where there is successful application on appeal to the Mental Health  Review Tribunal, for release to be staged, so that proper conditions can be investigated before the patient leaves the hospital.  
46. That was opposed by Ms Davidson, on the basis that she concluded or submitted that I did not have any jurisdiction to suspend or stay the writ.  She accepted that, on the face of it, at any rate according to the White Book, the Supreme Court Rules Order 54, that the writ is discretionary, in the sense that the Court or Judge by Rule 54.4, hearing an application for a writ of habeas corpus, may, at his discretion, order the person restrained.  Nevertheless, because this relates to personal liberty, it should only be in very rare circumstances that the order, if appropriate to be made at all, should not be made immediately.  She accepted that there could be circumstances, such as the risk of danger to the public, in which some suspension might be appropriate, but, she submitted, there was no such danger, at any rate sufficient danger, in this case.  

47. The submissions for the hospital were to agree with Ms Davidson.  The problem, as far as the hospital is concerned, is that they are not prepared to give any undertaking not to seek to re-section under s3, and to do so lawfully on this occasion, if appropriate.  If the patient were to remain in hospital as a result of a suspension of the writ of habeas corpus, then the position would be wholly unclear as to whether the s3 order, which I have already concluded was unlawful, was intended to remain in effect while the habeas corpus was suspended, because I would have no independent power to quash the s3 order, save by ordering delivery up of the body.  Mr Ruck‑Keene supported that proposition.  
48. In those circumstances, whereas I would have wished to have made provision whereby the somewhat odd position arose of an order for release of a claimant who may, in the end, choose not to be released, nevertheless I should not take the course of suspending or staying it but, if otherwise thought right, I should make the writ immediate.  I so do.  I am satisfied that, for the reasons I have given and without any criticism of mala fides on the part of Ms Bailey - far from it - I conclude that this s3 admission was unlawful because, although Ms Bailey genuinely believed that there had been a change of mind by the nearest relative, it was not reasonable of her so to have believed. He was so objecting and, in those circumstances, he had given notice to her of his objection, and she had received that notice, prior to 3.15.  

49. I am asked by Ms Davidson to deal with the question as to whether damages, if properly awarded to be awarded at all, can flow in the circumstances of the detention which must now have been unlawful because I have concluded that a writ under habeas corpus should be issued.  She accepted that this is not sought to be suggested to be damages for breach of the writ of habeas corpus, if there could be such a thing and if that is a proper definition.  Nor did she seek to take me back through a historical review of the prerogative writs to see whether anything might be spelt out in the past. She accepted that if there is damages, it would be damages for breach of the Human Rights Convention, recoverable under the Human Rights Act, alternatively perhaps damages, tortious damages, for false imprisonment or trespass. She pointed out that in an ordinary Judicial Review application, which this is not, damages can be sought alongside the Judicial Review application from the Administrative Court.  She pointed to the Human Rights Act as indicating that, on the face of it, the Human Rights Convention can be relied upon in any court and in any proceedings.  I agree, I have no doubt at all, that it is possible to rely on there being a breach of the Human Rights Act in support of any other remedy or relief or cause of action that is sought in any courts in this country.  
50. However, we are not talking here about relying on it.  We are talking about recovery of damages for breach of it.  Certainly at first blush, I do not see any way in which it breaches the Human Rights Act for the courts in this country to say that if you want damages, then you have to issue a certain kind of application in order to recover it, whether it be a Judicial Review application or a writ in the High Court or County Court for an ordinary civil cause of action or for breach of the Human Rights Act or both.  In most cases, there will be no difficulty, because the writ for habeas corpus will be accompanied by a Judicial Review application, or can be amended accordingly and/or there can be the remission of the case to another division of the High Court or even the County Court, for damages to be resolved, which can be done easily enough by amendment.  Ms Davidson submits there may be cases in which injustice would be done if it were not feasible to bring a damages claim within the proceedings for a prerogative writ.  

51. It seems to me that, quite plainly, the courts must be sensible in this day and age, and, whether by way of amendment or transfer within the High Court, or encouragement to issue two sets of proceedings and have them consolidated, injustice will never be done.  In this case, injustice will not be done, because there are pending Judicial Review proceedings which will be pursued and, of course, in any event, Ms Davidson is not seeking to obtain damages from me today but simply to ensure that there was a structure in place which there will be.  If any injustice could be done, even injustice to the extent of unnecessary substantial expense, then, I have no doubt, the Rules Committee can look at this.  I do not conclude that it is a matter for me now to make any finding that damages can and should always be recoverable within habeas corpus proceedings.  If they can be recovered alongside them, that is all that is needed to give protection to a party in most cases.  
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