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DEC ISIO N OF THE UPP ER TRI BUN AL
R)
(AD MIN ISTR ATI VE APP EAL S CHA MBE
ON AN APP EAL

Decision

accordance with the provisions of
1. This appeal by the appe llant succeeds. In
Enforcement Act 2007 I set aside the
section 12(2)(b)(i) of the Tribunals, Courts and
ation and Social Care Chamber) made
decision of the First-tier Tribunal (Health, Educ
/23528) after a hearing on that day at
on 261h October 2016 (under reference MP/ 2016
llant was not to be discharged from
the relevant hospital, to the effect that the appe
liability to be detained.
constituted tribunal panel in the
2. I refer the matter to a completely differently
the First-tier Tribunal (not including
Health, Education and Social Care Cham ber of
idered the matter) for a fresh hearing
any judg e or members who have previously cons
given below. The new hearing should
and decision in accordance with the directions
practicable.
be expedited and held as soon as is reasonably
g on notice to send to the clerk to the
3. The parties should regard themselves as bein
ant written medical or other
tribunal as soon as is practicable any further relev
d at this stage is not to be taken as any
evidence. The fact that the appeal has succeede
in due course.
indication as to what the tribunal might decide
Back grou nd and Proc edur e

as is necessary to explain my
4. I set out the background as I understand it and
findings of fact on any disputed
decision, but I am not to be taken as mak ing any
nds, so it is not necessary to go into
matter. My decision is made on procedural grou
great detail.
1
ch 1976. He is referred to in this
Mar
5. The appellant is a man who was born on 29 h
ars that he suffers from a num ber
decision as "the appellant" or "the patie nt". It appe
d as suffering from paranoid
of delusions about hims elf and has been diagnose
other drugs. There is a long history
schizophrenia exacerbated by the use of illicit and
and release from mental hospitals. He
from at least 2005 of arrests and admissions to
suicide). Although he has threatened or
has self-harmed (including serious attempts at
t to himself. His current period of
assaulted others, he is seen as being more of threa
admitted under the provisions of
detention began on 1st Aug ust 2012 whe n he was
was renewed annually but on 17th
section 3 of the Mental Health Act 1983. Detention
e he is currently detained. This is a
June 2013 he was transferred to the hospital wher
step down from where he was
locked rehabilitation hospital and was seen as a
previously detained.

detention was referred to the First-tier
6. On 8th August 2016 the patie nt's continuing
ing for the previous three years . The
Tribunal because he had not had a tribunal hear1
not
h Octo ber 2016 . The patie nt did
First-tier Tribunal considered the matt er on 26
with the process. The responsible
attend the hearing and did not really co-operate
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view was taken that the patient
authority was not represented at the hearing. The
and the tribunal appointed Karen
lacked capacity to appoint a legal representative
ded the hearing to represent the
Wolton, solicitor, to act on his behalf. She atten
patie nt's interests.
nt should not be discharged from
7. The First-tier Tribunal decided that the patie
ndation pursuant to section 72(3) and
liability to be detained and to make no recomme
decision recorded the following:
(3A) of the 1983 Act. Paragraph 19 of its written
adjournment as she had
"The solicitor representing the patient sought an
rding the patie nt' s clinical
concerns about the quality of the evidence rega
with the view that the patient' s
treatment in the past. We have some sympathy
the previous treatments should
treatment history is incomplete. A sum mary of
ever , the recent treatment
be available to the panel wherever possible. How
hospital] was available to the
history during the in-patient admission at [this
l that the patient is floridly
panel. There was ample evidence before the pane
the criteria for detention. We
psychotic and in our view the evidence satisfied
refused the request for an adjournment" .
permission to appeal to the Upper
8. Ms Wolton applied on beha lf of the patient for
1
unal. On l6 h Nov emb er 2016 a
Tribunal against the decision of the First-tier Trib
n to appeal, observing amongst other
judg e of the First-tier Tribunal refused permissio
rtance arise in this application. In the
matters that "No points of law of general impo
acknowledge that the appeal before
circumstances I refuse permission to appeal". I
-tier Tribunal judg e, and that the
me is not an appeal against that refusal by the First
should be noted that the extract I have
judg e proceeded to give further reasons, but it
whether to give permission to
reproduced is not the test to apply whe n deciding
appeal.
the application direct to the Upper
9. On 6th December 2016 Ms Wolton renewed
1
141h October) I gave permission
dated
Tribunal and on 14 h Dece mbe r 2016 (wrongly
ble clinician had any comment to
to appeal. Neither the respondents nor the responsi
ed the Upper Tribunal to hold an oral
make on the appeal and none of the parties wish
hearing.

Conclusions
before the First-tier Tribunal gave
10. The grounds of appeal argue that the reports
placement, nor about the reasons
very little information about the patie nt' s previous
clozapine. The application for an
for the transfer, nor about any previous trials with
ng the First-tier Tribunal to
adjournment was made with a view to persuadi
h was not possible without further
recommend a transfer under section 72(3), whic
use the First-tier Tribunal proceedings
information. This was especially important beca
ely to appeal hims elf "and may
were by way of reference and the patient was unlik
years".
remain inappropriately placed for a further three
the application to adjourn was not
11. I agree with these grounds and also note that
by an experienced specialist solicitor
mad e by or on the instructions of the patient but
and felt that there was inadequate
who had hers elf been appointed by the tribunal
the tribunal itsel f acknowledged ). I
evidence before the tribunal (which, to an extent,
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dice to the interests of justice by the
cannot see that there would have been any preju
r circumstances the refusal to
granting of an adjournment. In all of these particula
ral justice and fair procedure and for
adjourn amounted to a breach of the rules of natu
these reasons this appeal is allowed.

H. Levenson
Judge of the Upper Tribunal

14th March 2017
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