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.............................

THE HONOURABLE MR JUSTICE BAKER

This judgment is being handed down in private on 23 July 2010.  It consists of 12 pages and has been signed and dated by the judge.  The judge hereby gives leave for it to be reported.

 The judgment is being distributed on the strict understanding that in any report no person other than the advocates or the solicitors instructing them (and other persons identified by name in the judgment itself) may be identified by name or location and that in particular the anonymity of the children and the adult members of their family must be strictly preserved.

MR. JUSTICE BAKER  : 

1. In these proceedings the Court of Protection is concerned with a thirty-one year old Bangladeshi woman known as BB.  She is said to have very complex needs, being profoundly deaf and with a diagnosis of schizoaffective disorder and probable learning difficulties.  It is accepted by all parties to these proceedings that for present purposes BB lacks the capacity to decide where she should live.  

2. It is unnecessary for the purposes of this judgment to set out the full history of this matter in any great detail.  What follows is therefore only a brief chronology.  

3. BB spent most of her childhood living with her parents in London, although for a period she was in the care of the local authority during her teens.  Her education was significantly affected by her disabilities.  In 2000 she was taken to Bangladesh where, in circumstances that are as yet unclear, she was married to an Iman called MA.  Following the marriage, BB and her parents returned to this country where they were followed shortly afterwards by MA. Thereafter, the couple lived together for several years until 2004 when MA left, after which BB continued to live with her parents.  In 2007, MA filed a petition for divorce on the grounds of BB’s alleged unreasonable behaviour.  As a result of BB’s perceived disability, the Official Solicitor was appointed to represent her as next friend, and issues arose in those proceedings concerning BB’s capacity to marry and the possibility of a cross petition for nullity.  To date those matters remain unresolved, and BB and MA remain married.  

4. Meanwhile BB continued to live with her parents until earlier this year when concerns arose that she was being ill treated there.  On 19 April 2010, BB was removed from the family home by support workers employed by Tower Hamlets Community Mental Health Team following reports that BB had been assaulted by her parents.  She was admitted to the Roman Ward at Mile End Hospital which is managed by the East London NHS Trust (“the EL Trust”).  On 29 April, the Official Solicitor filed an application in respect of BB in the Court of Protection.  On 30 April, District Judge Ralton sitting in the Court of Protection at Archway directed that a copy of the application be served on BB’s father and the Tower Hamlets LBC, and that MA should be notified of the application via solicitors. He further directed that the matter be transferred to the Principal Registry.  On 6 May, NHS Tower Hamlets (formerly Tower Hamlets PCT) authorised BB’s deprivation of liberty under a standard authorisation under the Mental Capacity Act 2005.  On 28 May, BB was transferred to the Old Church Hospital in Balham, which is managed by the South West London and St George’s Mental Health NHS Trust (“SWLSGT”).  On 7 June, BB’s, deprivation of liberty was authorised by that Trust under an urgent authorisation under the 2005 Act.

5. On 9 June, the Court of Protection proceedings came before the President of the Family Division. By this stage, the parties to the proceedings were BB, by her litigation friend the Official Solicitor, as applicant and four respondents, namely BB’s father, Tower Hamlets, London Borough Council, BB’s mother, and the EL Trust.  At that hearing, BB’s parents each undertook to the court not to make any form of contact with BB, nor remove or attempt to remove her from any residential placement, nor enter or attempt to enter any premises in which BB resided save with the written authorisation of the EL Trust.  The President made a number of directions for a further hearing on 29 July which it is unnecessary to recite in full.  Those directions included, in paragraph 5, a provision that “unless by 4pm 23 June 2010 the EL Trust has served on each party copies of a lawful authorisation of BB’s deprivation of liberty, there shall be permission to the Official Solicitor to restore the matter to the President of the Family Division on 24 hours notice and the EL Trust is hereby directed to attend that hearing”.  A request for a standard authorisation of the deprivation of liberty was duly made but on 21 June, it was decided that BB was ineligible for authorisation under the Mental Capacity Act because a psychiatrist expressed the opinion that she could be treated under the Mental Health Act 1983.  However, on 30 June, the Official Solicitor received notification that BB was not in fact not going to be detained under the Mental Health Act.  The position statement filed by the Official Solicitor in these proceedings indicates that no reasons have been given for that decision, which appears to have been made by a consultant psychiatrist at the Old Church Hospital.  By this stage, further confusion had arisen as to which NHS body was responsible for BB.  On 5 July, the Official Solicitor wrote to the other parties indicating that it appeared that there was no longer any lawful authorisation for BB’s deprivation of liberty and that in the circumstances it would be necessary to restore the matter to court pursuant to the President’s order. Thus the matter came before me on 7 July, at which point, in the words of the position statement filed by Miss Fenella Morris on behalf of the Official Solicitor, “at the time of writing BB remains in Old Church Hospital with no authorisation of a DOL and with no NHS body accepting responsibility for the DOL”.  

6. At the conclusion of the hearing on that date, I made an order which contained the following provisions.

(1) the renewal of the undertakings given by BB’s parents to the President;

(2) a declaration that the placement of BB at Old Church is a deprivation of liberty;

(3) a declaration that it is in BB’s interest that until the next hearing on the 29 July she should not reside with her parents but rather reside at Old Church;

(4) a declaration that it is lawful for BB to reside at Old Church and for the SWLSGT to take all reasonable steps to prevent her leaving;

(5) an order defining BB’s contact with her parents prior to the next hearing;

(6) further directions for the hearing on 29 July (which it is unnecessary to recite for the purposes of this judgment), and 

(7) an order giving liberty to apply to me in the event that either the Official Solicitor or the SWLSGT or the EL Trust concluded that it would be in BB’s best interests to remove her to alternative accommodation before the next hearing.  

It should be noted that all of the matters contained in the order were either agreed at the outset or resolved by negotiation during the course of the day save for one issue which I was required to decide, namely the question whether or not to make a declaration that BB was currently being deprived of her liberty at Old Church.  That is a necessary preliminary step because, under the legal regime summarised below, if a person is ineligible to be deprived of liberty, a court may not include in a welfare order any provision which authorises that deprivation of liberty. Plainly this issue only arises if the circumstances in which the person is being accommodated amount to a deprivation of liberty. Thus it is necessary to decide whether that is the case and, if so, to make a declaration to that effect. 

7. It is not necessary for the purposes of this judgment to recite in any detail the background to the current statutory regime governing mental capacity.  I have set that history in some detail in a judgment I delivered earlier this year and now reported as G v E, A Local Authority and F [2010] EWHC 621 (Fam).  For the present purposes, it is simply necessary to recite that in 2005 Parliament passed the Mental Capacity Act designed to modernise and improve the legal provisions governing persons who lack mental capacity (in contrast with the Mental Health Act 1983 which governs persons who are “mentally disordered”).  The provisions in the 2005 Act include a radical reform of the Court of Protection.  Around the same time as the Act was passed, the European Court of Human Rights in HL v The United Kingdom [2004] 40 EHRR 761 held that the circumstances in which the applicant, a man with learning disability, had been held in a hospital amounted to arbitrary detention and a deprivation of liberty so as to infringe Article 5 of the European Convention for the Protection of Human Rights and Fundamental Freedom (the so-called “Bournewood Gap”).  The government accepted this ruling and responded by introducing a very complex range of amendments to the Mental Capacity Act 2005 in the Mental Health Act 2007, in particular the so-called “Deprivation of Liberty Safeguards” contained in a new Schedule A1 (see below) but also further reforming the powers of the Court of Protection.

8. Thus the principal provisions now governing the detention and deprivation of liberty of persons with mental incapacity are Article 5 of ECHR and the Mental Capacity Act 2005.  As this is intended to be a short judgment dealing with an interim issue, I do not propose to recite Article 5 which is commonly quoted in every Court of Protection case and is by now well known.  The provisions of the 2005 Act are, however, both more complex and less well known and it may therefore be appropriate to cite as briefly as possible the relevant provisions. 

9. Section 1 lays down certain principles to be applied by the court considering questions of lack of capacity, of which the following are relevant to this case.  Section 1(2) provides that “any person must be assumed to have capacity unless it is established that he lacks capacity…”  Section 1(5) provides that “an act done or a decision made under this Act for or on behalf of a person who lacks capacity must be done or made in his best interests.”  Section 1(6) provides that “before the act is done, or the decision is made, regard must be had as to whether the purpose for which it is needed can be as effectively achieved in a way that is less restrictive on the person’s rights and freedom of action.”  

10. Section 2(1) defines lack of capacity as follows: “for the purposes of this Act, a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in, the functioning of the mind or brain…”

11. Section 4 contains a number of provisions concerning “best interests”.   Section 4(2) provides that “the person making the determination [i.e. of what is in the person’s best interests] must consider all the relevant circumstances and in particular take the following steps.” The following subsections outline those steps to be taken but they do not need to be recited here.  Section 4(7) provides that “relevant circumstances” are those (a) of which the person making the determination is aware and (b) which it would be reasonable to regard as relevant…”  

12. Section 4A, inserted by the 2007 amendments, and headed “Restriction on Deprivation of Liberty”, reads as follows

(1) This Act does not authorise any person (“D”) to deprive any other person (“P”) of his liberty.

(2) But that is subject to (a) the following provisions of this section and (b) section 4B.  

(3) D may deprive P of his liberty if, by doing so, D is giving effect to a relevant decision of the court.  

(4) A relevant decision of the court is the decision made by the order under section 16(2)(a) in relation to a matter concerning P’s personal welfare.  

(5) D may deprive P of his liberty if the deprivation is authorised by schedule A1 ….”

Section 4(B) contains provisions governing deprivation of liberty necessary for life-sustaining treatment and is not relevant to the present case.  Section 15 sets out the courts powers to make declarations.  It should be noted that the statutory provisions do not extend to making declarations as to whether or not circumstances amount to a deprivation of liberty.  It may therefore be that the court’s power to make such declarations arises under its inherent jurisdiction.  No party sought to persuade me in this case that I had no power and clearly it is necessary to make a decision on the question whether circumstances amount to a deprivation of liberty and to recite that decision in the order seems eminently sensible. 

13. Section 16, headed “Powers to make decisions and appoint deputies, provides as follows

“(1)

This section applies if a person (“P”) lacks capacity in relation to a matter concerning (a) P’s personal welfare, or (b) P’s property and affairs.

(2) The court may (a) by making an order, make the decision or decisions on P’s behalf in relation to the matter or matters, or (b) appoint a person (a “deputy”) to make decisions on P’s behalf in relation to the matter or matters.

(3) The powers of the court under this section are subject to the provisions of this Act and, in particular, to sections 1 (the principles) and 4 (best interests).

(4) …

(5) …

(6) Without prejudice to section 4, the court may make the order, give the directions or make the appointment on such terms as it considers are in P’s best interests, even though no application is before the court for an order, directions or an appointment on those terms.

(7) An order of the court may be varied or discharged by a subsequent order.”

14. Section 16 (A), headed “Section 16 Powers: Mental Health Act patients etc” contains the following relevant provisions:

(1) “If a person is ineligible to be deprived of liberty by this Act, the court may not include in a welfare order provision which authorises the person to be deprived of his liberty.

(2) If (a) a welfare order includes provision which authorises a person to be deprived of his liberty and (b) that person becomes ineligible to be deprived of liberty by this Act, the provision ceases to have effect for as long as the person remains ineligible.  

(3) Nothing in subsection (2) affects the power of the court under section 16(7) to vary or discharge the welfare order.  

(4) For the purposes of this section (a) Schedule 1A applies for determining whether or not P is ineligible to be deprived of liberty by this Act; [and] (b) “welfare order” means an order under section 16(2)(a)”.

15. As already stated, the Deprivation of Liberty Safeguards (“DOLS”) are set out in Schedule A1.  The powers of the court in relation to that schedule are set out in section 21A of the Act which reads as follows:

(1) “This section applies if either of the following has been given under Schedule A1 (a) a standard authorisation; (b) an urgent authorisation.  

(2) Where a standard authorisation has been given, the court may determine any question relating to any of the following matters (a) whether the relevant person meets one or more of the qualifying requirements; (b) the period during which the standard authorisation is to be enforced; (c) the purpose for which the standard authorisation is given; (d) the conditions subject to which the standard authorisation is given.

(3) If the court determines any question under subsection (2), the court may make an order (a) varying or terminating the standard authorisation, or (b) directing the supervisory body to vary or terminate the standard authorisation.

(4) Where an urgent authorisation has been given, the court may determine any question relating to any of the following matters: (a) whether the urgent authorisation should have been given; (b) the period of during which the urgent authorisation is to be enforced; (c) the purpose of which the urgent authorisation is given

(5) Where the court determines any question under subsection (4), the court may make an order (a) vary or terminating the urgent authorisation or (b) directing the managing authority or the relevant hospital or care home to vary or terminate the urgent authorisation. 

(6) Where the court makes an order under subsection (3) or (5), the court may make an order about a person’s liability for any act done in connection with the standard or urgent authorisation before its variation or termination.

(7) An order under subsection 6 may in particular exclude a person from liability”.

16. Section 48, headed “Interim Orders and Directions” provides that “the court may, pending the determination of an application to it in relation to P, make an order or give directions in respect of any matter if (a) there is reason to believe that P lacks capacity in relation to the matter; (b) the matter is one to which its powers under this Act extends, and (c) it is in P’s best interest to make the order, or give directions without delay”.

17. In section 64(5) it is stated that references to “deprivation of liberty” in this Act have the same meaning as in article 5(1) of the ECHR.

18. As stated above the so-called DOLS are set out in Schedule A1.  The relevant provisions, insofar as they apply to BB, can be summarised as follows.  Under paragraphs 1 and 2 of Part 1, the managing authority of a hospital may deprive P of his liberty by detaining him if three conditions are satisfied, namely (1) that P is detained in a hospital for the purposes of being given care in circumstances which amount to deprivation of liberty; (2) that a standard or urgent authorisation is in force and (3) that the authorisation relates to P and the hospital in which he is detained.  “Hospital” is defined in paragraph 175 as meaning either an NHS Hospital or an independent hospital.  Part III (paragraphs 12-20) identifies six “qualifying requirements” that have to be met for standard authorisations, namely the age requirement, the mental health requirement, the mental capacity requirement, the best interests requirement, the eligibility requirement, and the no-refusal requirement.  Of these, only the “best interests requirement” and the “eligibility requirement” need to be considered for the purpose of this judgment

19. The “best interests requirement” is met if the following conditions are satisfied, namely that P is, or is to be a detained resident; that is in P’s best interests to be a detained resident; that in order to prevent harm to P it is necessary for him to be a detained resident; and that for him to be a detained resident is a proportionate response to the likelihood of P suffering harm and the seriousness of that harm.   

20. The “eligibility requirement” is met unless P is ineligible to be deprived of his liberty within the meaning of Schedule 1A which is headed “Persons ineligible to be deprived of liberty by this Act”.  Paragraph 2 of that Schedule includes a table containing five cases (A to E) in which P will be ineligible.  For the purposes of the present proceedings, it is only necessary to refer to the fifth case, case E, which stated as being “where P is (a) within the scope of the Mental Health Act but (b) not subject to any of the mental health regimes”.  Paragraph 12 of the Schedule provides that P is “within the scope of the Mental Health Act (i.e. falls within case E) if (a) an application in respect of P could be made under section 2 or 3 of the Mental Health Act, and (b) P could be detained in a hospital in pursuance of such application were one made.”  The interpretation of this provision has been carefully considered by Charles J in GJ v Foundation Trust [2009] EWHC 2972 (Fam) who concluded (at paragraph 80): “the decision maker should approach paragraph 12(1)(a) and (b) by asking himself whether in his view the criteria set by, or the grounds in section 2 or section 3 of the Mental Health Act 1983 are met (and if an application was made under them a hospital would detain P)”.

21. The relevant provisions of the Mental Health Act 1983 are as follows. Under section 2(1) “a patient may be admitted to a hospital and detained there for a period allowed by subsection 4 below and pursuant of an application (in this act referred to as an ‘application for admission for assessment’) made in accordance with subsections (2) and (3) below.  Section 2(2) provides that “an application for admission for assessment may be made in respect of a patient on the grounds that (a) he is suffering from mental disorder of a nature or degree which warrants the detention of the patient in a hospital for assessment (or for assessment followed by medical treatment) for at least a limited period; and (b) he ought to be so detained in the interests of his own health or safety or with a view to the protection of other persons”.  Section 2(3) provides that an application for admission for assessment “shall be founded upon the written recommendation in the prescribed form of two registered medical practitioners, including in each case a statement that, in the opinion of the practitioner, the conditions set out in subsection 2 above are complied with”.  Section 3(1) provides that  “a patient may be admitted to a hospital and detained there for the period allowed for the following provisions of this Act in pursuance of an application (this Act referred to as an “application for admission for treatment”) made in accordance with this section”.  Section 3(2) provides that “an application for admission for treatment may be made in respect of a patient on the grounds that (a) he is suffering from mental disorder of a nature or degree which makes it appropriate for him to receive medical treatment in the hospital; … (c) it is necessary for the health or safety of the patient or for the protection of other persons that he should receive such treatment and it cannot be provided unless he is detained under this section and (d) appropriate medical treatment is available for him.”

22. If the criteria or grounds under sections 2 or 3 of the 1983 Act are not met, P is not within the scope of the Mental Health Act, and thus is not ineligible to be deprived of his liberty under Case E of Schedule 1A, which as already stated is the only case for ineligibility that might arise here. 

23. The next question is whether the circumstances actually amount to a deprivation of liberty. In deciding whether or not a detention amounts to a deprivation of liberty, reference must be made to the Mental Capacity Act 2005: Deprivation of Liberty Safeguards Code of Practice [“DOLS Code of Practice”] which gives guidance to professionals and the courts on this matter.  The significance of the provisions is explained in the third paragraph of the foreword to the code. “The deprivation of a person’s liberty is a very serious matter and should not happen unless it is absolutely necessary, and in the best interests of the person concerned.  That is why the safeguards have been created: to ensure that any decision to deprive someone of their liberty is made following defined processes and in consultation with specific authorities.”  

24. Section 2 of the code is headed “What is deprivation of liberty?”  and states inter alia (at paragraphs 2.3 to 2.6):

“2.3
The difference between deprivation of liberty and restriction upon liberty is one of a degree or intensity.  It may therefore be helpful to envisage a scale, which moves from ‘restraint’ or ‘restriction’ to ‘deprivation of liberty’.  Where an individual is on the scale would depend on concrete circumstances of an individual and may change over time… 

2.4  
Although the guidance in this chapter includes descriptions of past decision of the courts, which should be used to help evaluate where the deprivation of liberty may be occurring, each individual case must be assessed on its own circumstances.  No two cases are likely to be identical, so it is important to be aware of previous court judgments and the factors that the courts have identified as important.

2.5 
The European Court of Human Rights and the UK courts have determined a number of cases about the deprivation of liberty.  Their judgments indicate that the following factors can be relevant to identifying whether the steps taken involve more than restraint and amount to a deprivation of liberty.  It is important to remember that this list is not exclusive; other factors may arise in future in particular cases.

· Restraint is used, including sedation, to admit a person to an institution where that person is resisting admission.

· Staff exercise complete and affective control over the care and movement of a person for a significant period.

· Staff exercise control over assessments, treatment, contacts and residence.

· A decision has been taken by the institution that the person will not be released into the care of others, or permitted to live elsewhere, unless the staff in the institution consider it appropriate.  

· A request by carers for a person to be discharged to their care is refused.  

· The person is unable to maintain social contacts because of restrictions placed on their access to other people.

· The person loses autonomy because they are under continuous supervision and control.

….

How can deprivation of liberty be identified?

2.6   In determining whether deprivation of liberty has occurred, or is likely to occur, decisions-makers need to consider all the facts in a particular case.  There is unlikely to be any simple definition that can be applied in every case, and it is probable that no single factor will, in itself, determine whether the overall set of steps being taken in relation to the relevant person amount to a deprivation of liberty.  In general, the decision maker should always consider the following: 

· All the circumstances of each and every case.

· What measures are being taken in relation to the individual? When are they required? For what period do they endure? What are the effects of any restraints or restrictions on the individual? Why are they necessary? What aim do they seek to meet?

· What are the views of the relevant person, their family or carers? Do any of them object to the measures?  

· How are any restraints or restrictions implemented?  Do any of the constraints on the individual’s personal freedom go beyond “restraint” or “restriction” to the extent that they constitute a deprivation of liberty?  

· Are there any less restrictive options for delivering care or treatment that avoid deprivation of liberty altogether?

· Does the cumulative effect of all the restrictions imposed on the person amount to a deprivation of liberty, even if individually they would not?”

25. Drawing all these points together, the questions arising in BB’s case are as follows:

(1) Are the criteria in sections 2 or 3 of the Mental Health Act met in BB’s case and if so would the hospital admit her under the Mental Health Act if an application was made?  In other words, is she suffering from a mental disorder warranting assessment or medical treatment?  If yes, BB is ineligible to be deprived of her liberty.  If not, 

(2) Do the circumstances of her detention considered together amount to a deprivation of liberty having regard to the guidance set out in the DOLS Code of Practice?  

26. As to the first question, the latest opinion in the report of Dr Helen Miller, the consultant psychiatrist responsible for her care at the Old Church Hospital, dated 6 July 2010, is as follows: “she is not detainable under the Mental Health Act because she is happy to stay in hospital and take medication. She has made no attempts to leave. She reports being happy.  She changes the subject when asked about her home and family but she does so without showing any negative emotion or particular interest… if she said she wished to be discharged or to return home, we would assess her mental state and assess for detention under the Mental Health Act.  It might be she would be easily persuaded to stay; it might be she would be detainable”.  

27. Accordingly, I conclude that, on the evidence at present available, it is not established that the criteria under section 2 or 3 of the Mental Health Act are made out and it is therefore not proved that BB falls within the scope of that Act.  Thus she is not ineligible to be deprived of her liberty within the meaning of the eligibility requirement in Schedule 1A of the Mental Capacity Act, and as a result this court is not prevented from including in a welfare order provision which authorises deprivation of her liberty.

28. As to the second question, on behalf of the Official Solicitor representing BB, Miss Morris submitted that several of the factors included in the DOLS code of practice (which in turn are derived to a large extent from the decision in HL v the United Kingdom) exist in this case. For example, BB is under sedation; staff exercise control over her care, movements, assessments and treatments; staff also exercise control over her residence and the contacts she has with other people; her family are hostile to her placement at Old Church Hospital; the court is refusing to sanction the discharge of BB into the care of her parents pending the conclusion of investigations currently being carried out by the police.  It is important, as Miss Morris has emphasised, and the DOLS Code of Practice reminds me, to consider all points cumulatively rather than in isolation.  

29. On behalf of the hospital trusts, Miss Nicola Greany rightly pointed out that BB is apparently happy where she is; that she has a degree of freedom within the hospital; in addition if she asks to leave, she is allowed to do so.  However, she is only allowed to leave the hospital under the supervision of staff who must accompany her at all times.

30. In considering the submissions, I have, as recommended in the guidance in the DOLS Code of Practice, had regard to the rapidly expanding case law in this field, including not only the decision of Charles J in GJ v Foundation Trust (supra) , and my own decision in G v E, A Local Authority and F (also supra), but also the recent decision of Parker J in Re MIG and MEG [2010] EWHC 785 (Fam) and the very recent decision of Munby LJ (sitting at first instance) in Re A, A Local Authority v A [2010] EWHC 978 (Fam).  It is necessary to have regard to these authorities because, whilst all cases turn on their own facts, it is important that there should be consistency in the interpretation and the implementation of these complex provisions.  

31. Furthermore, it should be borne in mind that I am only deciding this case at an initial stage, on the basis of limited evidence, and with limited opportunities to consider the details of BB’s circumstances.  There is of course a danger that such an assessment will be somewhat superficial.  It is, however, important to take a proportionate response to these matters.  The courts simply do not have the time and resources to spend lengthy periods of time considering arguments at an interim stage as to whether or not detention amounts to a deprivation of liberty.  The court has to make a quick and effective assessment at the interim stage on the best available evidence.

32. To my mind, having regard to all the factors identified in the DOLS Code of Practice and the circumstances of BB’s current accommodation at Old Church Hospital as set out in the evidence before me, I conclude that she is being deprived of her liberty.  She is away from her family, in an institution under sedation in circumstances in which her contact with the outside world is strictly controlled, her capacity to have free access to her family is limited, now by court order, and her movements under the strict control and supervision of hospital staff. Taking these factors altogether, the cumulative effect in my judgment is that BB is currently being deprived of her liberty and I so declare.         


