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Chairman’s Foreword

In Place of Fear?

The Mental Health Act Commission’s 

Eleventh Biennial Report

When Aneurin Bevan wrote about the creation of the National Health Service he recognised

that its role went deeper than the simple cure or management of illness, in that it also served

to provide reassurance to everybody that they would receive appropriate and dignified care

were they to fall ill. During this reporting period, recognition of this aspect of the NHS was

given by the Secretary of State for Health, as we discuss in the introduction to this report. It

may be argued that it is in this respect more than any other that mental health services have

generally been the ‘Cinderella’ service within the NHS: mental health wards and their

occupants are still feared by many, and many people with long-term serious mental health

problems are not yet secure in the knowledge that the services that they will encounter at

moments of acute need will be safe, welcoming or even appropriate places for their care and

protection.

It is with this in mind that we have echoed the title of Bevan’s 1952 book, In Place of Fear, in

the title of this report. There are examples of mental health services across all security levels

that provide their patients with dignified, humane and effective care, but there are also

services where even the best efforts of staff (assuming that staff are motivated to make their

best efforts) cannot overcome resource limitations relating to personnel or infrastructure.

There are aspects of mental health law (particularly in relation to the rules concerning

‘Nearest Relatives’) that remain incompatible with human rights requirements several years

after being condemned by the judiciary. The focus on ‘dangerousness’ as a criterion for

compulsion in future mental health law threatens to undermine the work undertaken

(including by Government itself) challenging the stigma of mental illness. The spectre of

preventive detention without clinical justification continues to haunt proposals for ‘reform’

of mental health law. Black and minority ethnic patients’ disproportionate detention within

mental health services lead to the ‘circles of fear’ whereby people are discouraged from

approaching services for help with their mental disorder at an early stage. Staff and patients

fear violent behaviour in many services. Developments in the criminal law continue to

extend mandatory sentencing and threaten to undermine policies of diverting mentally

disordered offenders from prison, whilst definitions of legal culpability remain rooted in

Victorian approaches to ‘insanity’. If we need to look around for areas where we can work to

put patient care in place of fear, these are the obvious starting points.
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In my foreword to the Tenth Biennial Report, I highlighted the significant shifts in mental

health law being established through the courts as a result of challenges largely, although not

exclusively, resulting from the 1998 Human Rights Act’s incorporation of the European

Convention on Human Rights into domestic law. There continues to be a high volume of

case-law relating to the Mental Health Act 1983, much of it engaging ECHR principles, and

we continue to hear practitioners complain that it is difficult to keep up to date with the

current status of the law. This report gives considerable space to discussion of cases in and

subsequent to our reporting period (the financial years 2003/04 and 2004/05).

As this report was being prepared for press, two significant decisions of the House of Lord’s

Appellate Committee were announced that have disappointed some legal and human-rights

practitioners. In the Munjaz case, the Lords reversed the 2003 ruling which had declared

policy-level departures from the Code of Practice unlawful. In the case of MH, a declaration

of incompatibility regarding rights of appeal against detention for mentally incapacitated

patients was struck out. In both cases, which are discussed in this report1, the Secretary of

State intervened in the courts to have decisions which could have increased patient

protection overturned.

Our disappointments over the Government’s actions in opposing court decisions that could

have been of benefit to patients is compounded with some frustration at Government’s

approach to using its central authority to impose minimum legal standards and enforce

human rights based practice (see this report on issues of regulating seclusion practice

below). However, this sense of frustration is tempered by evidence that Government is

willing to seek to address resource issues and to engage with specific equality issues:

• In common with all other mental health agencies, we are extremely pleased that an extra
£130 million investment for the mental health services’ estate was announced in October
2005, alongside a pledge to provide all mental health Trusts with an appropriate place of
safety2. We hope that this is the beginning of a refocus on the problems of inpatient
environments and services, of which this report provides significant account.

• We are very grateful to Ministers for their personal support for Count Me In, the National
Mental Health and Ethnicity Census 2005, the summary report from which is due for
publication at roughly the same time as this report. We are especially pleased at the
ongoing commitment to continue the census in forthcoming years so as to establish a
good baseline of data relating to the use of mental health services, and as a basis of initia-
tives to address the disproportionate representation of Black and minority ethnic
patients in the detained psychiatric population.

I present this report to be laid before Parliament with the following observation. As the

MHAC is an arm’s length body of the Secretary of State we take our role to be that of a

critical friend to the government of the day. Our more fundamental role as a body

established to monitor the implementation of the 1983 Act is to visit and meet in private

with patients who are detained in psychiatric hospital under the powers of that Act. We leave

14
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2 Department of Health Press Release 2005/0354, 20 October 2005.



it to Parliament to determine whether any government requires the sort of critical

friendship evidenced in the following pages, but we will continue to argue strenuously that

detained patients do need an independent and specialised body to visit them in hospital and

to monitor their care. We do not believe that generic health and social care inspections

would be an adequate substitute for the focused attention on the patient provided by

visiting Commissioners under current arrangements. Whatever new arrangements are

proposed for monitoring the use of new mental health law, we hope that Parliamentarians

will ensure that patients’ visits remain their central and undiluted focus.

Professor Kamlesh Patel

Chairman, Mental Health Act Commission
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Summary of this
Report
In the English, Gujarati, Hindi,
Urdu, Somali and Welsh
languages



The Mental Health Act Commission is charged with
monitoring the implementation of powers and
discharge of duties arising from the detention and
treatment of patients under the Mental Health Act
1983. This report is based upon our work over the
financial years 2003/04 to 2004/05, during which time
we have continued to visit all psychiatric facilities that
detain patients, and meet with patients in private.

The title of this report echoes the title of the book by
Aneurin Bevan, who was the Minister with responsi-
bility for the establishment and running of the
National Health Service after the Second World War.
In 2003, the then Secretary of State for Health (Dr
John Reid MP) evoked Bevan’s title – ‘In Place of
Fear’ – to illustrate the responsibilities of his
Government post. He said that the role encompassed
not only issues of health and illness but also extended
to questions of security, care, and a feeling of
belonging.

We question whether all inpatient mental health
services provide their patients with acceptable levels
of security, care, or a sense of being treated as
someone who matters. We welcome the
Government’s announced refocus on inpatient
services and call for it to concentrate on building up
these aspects, in place of the fear that many patients
have of services and that many people have of
mentally disordered people. We acknowledge
Ministerial support, especially for the importance of
breaking such ‘circles of fear’ for Black and minority
ethnic patients.

Some acute services are unable to provide a quality of
care that patients will welcome, and this may lead to
the problems with compliance that Government
seeks to address through an extension of statutory
powers of coercion. There is evidence that inpatient
services are losing staff and resources to community
services, but that pressures on inpatient beds remain
high. Over half of all wards are full or have more
patients than beds, with staffing shortages and
unpleasant ward environments undermining the
therapeutic purpose of inpatient admission. We
highlight the dangers inherent in devolved service
commissioning for ensuring adequate levels of
specialist provision, and note the vulnerability of
mental health services as Trusts face financial crises.
The extension of patient ‘choice’ across health service

provision should not be allowed further to
disadvantage or ostracise patients who are unable to
exercise choice because of their mental incapacity or
because of legal powers of compulsion held over
their treatment.

We describe the boundaries of current mental health
law under stress, with discussion of about forty cases
in court, and a more general observation of legal
powers being used in ways that may not have been
intended by Parliament, often for pragmatic reasons
where professionals are keen to intervene in what
they perceive to be a person’s best interest or as
measures of social order. For these reasons we urge
Parliament to ensure that new mental health
legislation is carefully defined and limited.

This report discusses aspects of the use of present
mental health powers in relation to civil detention
and police powers, and we include an extended
discussion on the detention of mentally disordered
offenders. We provide analysis of deaths of detained
patients; seclusion incidents notified to the
Commission; and Second Opinion activity during
this period.

The 2004 ECtHR judgment HL v United Kingdom has
cast into doubt the policy commitment towards a
preference for informal treatment of mentally
disordered people, which has continued since the
founding of the NHS. We urge Government to adopt
appropriate safeguards against de facto detention
whilst guarding against the unintentional reintro-
duction of paternalistic ‘Poor Law principles’ of care.
This requires a strong focus on measures to
encourage and support the empowerment of all
patients, including those without mental capacity to
make certain decisions about their care. Such
measures can build upon the great amount of work
done in mental health services over human rights
awareness in recent years: health services and
Government should view decent and empowering
healthcare to be a right of mentally disordered people.

Finally we review the proposed future arrangements
for monitoring detention of mentally disordered
persons and suggest ways in which the forthcoming
Mental Health Bill might be improved to ensure
acceptability to mentally disordered persons and the
effective protection of their rights.
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GBB xggkËYkk ovxq®owkk 

ÌiëUwl Ìplza Aøwƒ 1983(Mental Health Act 1983) 

AdÖjwty ÌkwMyËbk AwUK I xPxKuowk ÌqË¢ qiZw I
bwxtZñewld o¹Ë¬ Z£òwgcwd Kkwk KwËR ÌiëUwl Ìplza Aøwƒ
Kximd (Mental Health Act Commission) xdjÖ£ß
pËtËQ„ GB xggkY AwxaêK gQk 2003/4 ÌaËK 2004/5 
ejêþæ AwiwËbk KwËRk xhx£ËZ ÑZky p tËQ‚ jLd Awikw Ìj
og iwdxoK xPxKuowlËt ÌkwMykw AwUK awËK‚ ÌoBog
RwtMwt xMËt ÌkwMyËbk owËa GKwËìæ owqwu KËkxQ„

Ë

GB xggkËYk xmËkwdwi AøwdÖxkd ÌghwËdk gBËtk dwËikB
eÞxZcμxd KËk‚ xjxd x§Zyt xgmðjÖË¦k eËk døwmdwl Ìplza 
owxhêËok þÿwedw I exkPwldwk bwxtËZñ Awoyd iìèy xQËld„
2003 owËl‚ ZuKwlyd ÈwþÿøxghwËMk ÌoË¢ßUwxk Af ÌýUU
(Wƒk Rd kyW‚ Gixe) xghwËdk gBËtk xmËkwdwi ‘Bd Ìeöo 
Af xftwk’ gøgpwk KËkd – Zwk okKwky eËbk bwxtZñ 
gøwLøw KkËZ„ xZxd Rwdwd Ìj Zwk hÔxiKw ÂcÖiw¢ oíwþÿø I 
AoÖËLk xgnËtB oyiwg¦ dt gkv Gk gøwx® xdkwe£w‚ jZî I 
xdËRÌK AwiwËbkB  GKRd hwgwk  AdÖhÖxZk xgntejêìæI 
xgþæÙZ „  

og  AìæxgêhwMyt Ëogw oiÖp ZwËbk ÌkwMyËbk iwdxoK
ÈwþÿøËogw eÞbwËd ejêw® þæËk xdkwe£w‚ jZî Ggv Gid ÌKD 
jwk eÞËtwRd AwËQ ÌoB iËdwhwg  ËbLwt xKdw Ìo xgnËt 
Awikw eÞmí Kxk„ Awikw okKwk ÌNwxnZ AìæxgêhwMyt
xPxKuow Ëogwk eÞxZ eÖdbêÙxÄËK ÈwMZ RwdwB‚ Ggv Ìj ht 
AËdK ÌkwMyk GB ËogwMÖxlk eÞxZ AwËQ, Ggv AËdK iwdÖËnk 
iwdxoKhwËg AoÖþÿ gøx£ßËbk eÞxZ AwËQ ‚ ZwËbk GB 
bÙxÄhxŠk exkgZêËdk Dek ÌRwk xbËZ Awpμwd Kxk „ Awikw 
iìèdwlËtk opwtZwk Kaw ÈyKwk Kxk‚ xgËmnhwËg KÚnäKwt 
Ggv ovLøwlNÖ oóeÞbwËtk ÌkwMyËbk ‘hyxZk P¢ß’ hwŠwk 
eÞËtwRËdk xgnËt„

xKQÖ xKQÖ RxUl Ëogw ÌkwMyËbk oËìæwnRdK jZîk  eÞbwd
KkËZ ewËk dw‚ Ggv Zwk fËl Zwkw okKwËkk AwBdy
qiZwk gwcøgwcKZw xgþæwËkk ÌPÄwk xgnËt AoÖxgcwt erËZ
ewËk„ eÞiwd AwËQ Ìj AìæxgêhwMyt xPxKuowk ËogwMÖxl 
oóeÞbwËtk ËogwMÖxlk KwËQ ÌlwKgl  I oŠxZ pwkwËâQ‚ xKìç 
hxZê Kkwk ÌgËWk Dek Pwe ÌgmyB awKËQ„ AËcêËKk  Ìgmy
ItwWê hxZê gw ÌoLwËd ËgËWk ÌaËK ÌkwMy Ìgmy‚ Ggv
ÌlwKgËlk Ahwg I ItwËWêk AeÞyxZKk exkËgm ÌkwMyk
AìæxgêhwMyt xPxKuowËogwk DË¥møËK qxZMÞþæ KkËQ„

Awikw Ëogw ÂkØ Kkwk Rdø ËKgliw¢ eÞËtwRd AdÖjwty
xgËmnš gøgþÿwËZ oyxiZ kwLwk xgeËbk Dek AwËlwKewZ
Kxk‚ Ggv  UÝwýUMÖxl AwxaêK o‰ËUk oóiÖLyd pItwËZ 
iwdxoK Èwþÿø Ëogwk qxZMÞþæ pItwk oºwgdw ÈyKwk Kxk„
Ìj ÌkwMykw ZwËbk iwdxoK AqiZw gw ZwËbk xPxKuowk
xgnËt AwBdy qiZw I gwcøgwcKZwk Rdø PtËd Aoiaê‚ 

Èwþÿø Ëogwk xgnËt ÌkwMyËbk “PtËdk” xgþæwËkk fËl
ZwËbk Ìjd AoÖxgcwt Ìflw gw gxpüKwk Kkw dw pt„

Awikw owóeÞxZK iwdxoK ÈwËþÿøk AwBËdk oyiw PwËek 
iËcø AwÌQ gËl iËd Kxk‚ KwkY eÞwt PxÁmxU iwilw 
AwbwlËZ Âdwxd PlËQ‚ Ggv owcwkdhwËg iËd Kxk Ìj
AwBxd qiZw GidhwËg gøgpÕZ pËâQ jw ovob dwI PwBËZ
ewËk‚ AËdKoit gwþæxgK KwkËY ÌjLwËd Ìemwbwkkw 
pþæËqe  KkËZ Pwd GB ÌhËg Ìj Zw gøx£ßk  hwËlwk 
RdøB Aagw Zw oiwËRk xdtËik exkiwe„ GB KwkËY
Awikw ovobËK AdÖËkwc Kxk GxU xdxúPZ KkËZ Ìj dÔZd 
iwdxoK Èwþÿø AwBd owgcwËd xdcêwxkZ I exkoyxiZ ËpwK„

GB xggkËY owiwxRK AwUKwËbm I eÖxlmy qiZwk 
exkËeÞxqËZ iwdxoK ÈwËþÿøk xgnËt qiZwk gøgpwËkk
bÙxÄËKwY xdËt AwÌlwPdw Kkw pËtËQ‚ Ggv iwdxoK 
hwkowiøpyd AekwcyËbk AwUK kwLwk o¹Ë¬ GK xgþæwxkZ 
AwËlwPdwI Awikw GËZ AìæMêZ KËkxQ„ Awikw AwUK
ÌkwMyËbk iÙZÖø; KximdËK RwdwËdw Awlwbw KËk kwLwk 
NUdw; Ggv GB oit x§Zyt iZwiËZk Kwjê¢ßËik xgËmönY
KËkxQ „

2004 owËl ýUÝøwogwMê kwt GBPGl gdwi BDdwBËUW 
xKvWi (Strasbourg judgment HL v United 

Kingdom) iwdxoKhwËg AoÖþÿ gøx£ßËbk Adwr¹Ëk 
xPxKuowk eÞxZ AMÞwxcKwk ËbItwk dyxZk o¹Ë¬ x§cw
eÞKwm KËkËQ‚ jw Gd GBP Go-Gk (NHS) þÿwedwk oit
ÌaËK PËl AwoËQ„ Awikw okKwkËK AwxRê RwdwB
eÞKÚZhwËg AwUK kwLwk xgkØË¦ jawxgxpZ gøgþÿw xdËZ‚
AaP ËogwjËZîk  ‘eÖtk l xeÞxëoelo”-Gk (‘Poor Law 

principles’) obwmt ÑÈkmwoËdk AxdâQwKÚZ eÖdkwt 
eÞgZËêdk xgkØË¦ oRwM awKËZ„ Gk Rdø eÞËtwRd oKl
ÌkwMyk oqiZw gwrwËZ Duowp I oiaêËdk iweKwxVk 
eÞxZ oÖbÙs dRk kwLw‚ ÌoBog ÌkwMy op jwkw ZwËbk 
xdËRËbk jZî o¹Ë¬  ÌKwd xKQÖ xVK KkËZ iwdxoKhwËg 
Aoiaê„ GB iwdb¡MÖxl iwdxoK ÈwËþÿøk ËogwMÖxlËZ 
iwdgwxcKwk xgnËt AgMZ Kkwk Ìj gÉ KwR Kkw pËtËQ‚ 
Zwk xhx£ËZ MËr ÌZwlw jwt: Èwþÿø Ëogw I okKwËkk iËd 
kwLw  DxPZ Ëj iwdxoKhwËg AoÖþÿ gøx£ßËbk AxcKwk GK
DejÖ£ß I oqi Èwþÿø-gøgþÿw „  

ogËmËn Awikw iwdxoKhwËg AoÖþÿ gøx£ßËbk AwUK kwLwk 
hxgnøu Z£òwgcwËYk xgntxU xdkyqY Kxk Ggv ekwimê xbB
xKhwËg hxgnøu iwdxoK Èwþÿø AwBd DÒZ Kkw jwt Zw 
iwdxoKhwËg AoÖþÿ gøx£ßËbk KwËQ gw˜dyt KkËZ Ggv
ZwËbk AxcKwk KwjêKk hwËg kqw KkËZ„
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Aaa AhovaalanaII $proKaa 

maonTla holqa AokT kmaISananao maonTla hol a AokT
³maanaisak Aaraogya AiQainayama´ 1983 hozLnaa ddI-Aaonao
raokI raKvaa Anao tomanaI saarvaarqaI ]d\BavatI sa<aaAao 
Anao frj bajvaNaInaa AmalaIkrNanaI naaoMQa raKvaanaI 
jvaabadarI saaoMpa[ Co.Aa Ahovaala 2003/04 qaI 2004/05

naaNaakIya vaYa- drimayaananaI AmaarI kamagaIrI pr
AaQaairt CoÊ jo samaya drimayaana Amao ddI-Aaonao raokI 
raKtI baQaI saa[ikyaaiT/k sauivaQaaAaonaI maulaakat la[ 
Anao ddI-Aaonao KanagaImaaM maLvaanauM caalau ra#yauM Coº

q

Aa AhovaalanauM maqaaLuM baIja ivaSva yauw pCI naoSanala
holqa saiva-sa sqaapvaa Anao tonauM saMcaalana krvaanaI
jvaabadarI Qaravata maM~I AonyaUirna baovananaa pustknaa 
SaIYa-knao p`itQvainat kro Coº 2003maaM Ao vaKtnaa
saoËoTrI Aa^f sToT fa^r holqao ³Da^ jaona rID MP´ tomanaa 
sarkarI pdnaI jvaabadarIAaonaao daKlaao Aapta baovananaa
SaIYa-k '[na Plaosa Aa^f ifyar' naI yaad ApavaI htIº
AomaNao k(uM ko Aomanaa kt-vyamaaM fkt Aaraogya Anao 
baImaarInaa mau_aAaonaao samaavaoSa nahaotao qatao prMtu tomaaM 
saurxaaÊ saMBaaL Anao sahBaagaI haovaanaI Aok laagaNaInaa
p`Snaaonao pNa samaavaI laovaamaaM Aavyaa htaº 

Amao baQaI [napoSanT maanaisak Aaraogya saovaaAao tomanaa
ddI-Aaonao svaIkaya- strnaI saurxaaÊ saMBaaL Aqavaa tomanao 
Aok mah<vapUNa- vyaikt maanavaamaaM Aavao AovaI laagaNaI 
pUrI paDo Co ko koma tonaI pUCprC krIAo CIAoº Amao 
[napoSanT saovaaAao pr frI Qyaana koMid`t krvaa sarkaro 
krola jahorat Anao ddI-AaonaI saovaaAao maaTo Anao 
maanaisak baImaarI Qaravata laaokao p`%yao rhola GaNaa laaokaonaa
Drnao dUr krI Aa pasaaAaonao vaQau ivaksaavavaa pr Qyaana 
Aapvaa krolaI haklanao AavakarIAo CIAoº Amao maM~alayanaao
Tokao svaIkarIAo CIAoÊ Kasa krInao ASvaot Anao laGaumait 
vaMSaIya ddI-Aaonaa 'Drnaa Gaora' taoDvaanaI Aga%yata maaToº

koTlaIk saMvaodnaSaIla saovaaAao ddI-Aao Aavakaro AovaI 
saMBaaLnaI gauNava<aa pUrI naqaI paDI SaktI Anao AaqaI
sa#ta[naI vaOQaainak sa<aaAaonaa ivastar Wara sarkaro krola 
Anaupalananaa p`ya%naao maaTo samasyaaAao ]BaI qa[ Sako Coº 
Aa vaatnaao puravaao Co ko [napoSanT saovaaAaonaa kma-
caarIAao Anao saaQanasaMpi<a saamaudaiyak saovaaAao trf vaLI
r(a CoÊ prMtu [napoSanT pqaarIAaonaI maaMga }McaI rho Coº 
baQaa vaaoD-maaMnaa ADQaa krtaM vaQau Barolaa haoya Co Aqavaa 
pqaarIAao krtaM vaQau ddI-Aao haoya Co Anao saaqao
kma-caarIAaonaI ACt Anao vaaoDao-nauM Aip`ya vaatavarNa 
[napoSanTnao daKla krvaanaa raogainavaark hotunao nabaLao paDo Coº 

Amao ivakoMid`t saovaa kmaISainaMgamaaM inaYNaat purvazanaa 
pyaa-Pt straonaI KatrI krvaamaaM rholaa jaoKmaao pr Qyaana
daorIAo CIAo Anao T/sTaoo naaNaakIya kTaokTInaao saamanaao
krI r(a haovaaqaI maanaisak Aaraogya saovaaAaonaI 
saMvaodnaSaIlatanaI naaoMQa la[Ao CIAoº samaga` Aaraogya saovaa 
purvazamaaM ddI-naI 'psaMdgaI'naa ivastrNanao tomanaI maanaisak 

Axamatanaa laIQao Aqavaa saarvaarpr dbaaNanaI kanaUnaI 
sa<aa haovaanaa karNao psaMdgaInaao ]pyaaoga na krI Sakta
haoya tovaa ddI-Aaonao vaQau gaorlaaBa phaoMcaaDvaa ko baakat
krvaa na dovauM jao[Aoº

Amao lagaBaga caalaIsa kaoT-naa koisasanauM vaNa-na krIAo
CIAo Anao GaNaIvaar vyaavahairk karNaaosar kao[ 
vyaiktnauM savaao-<ama iht jNaaya %yaaro vyaavasaaiyakao 
hstxaop krvaa Aatur haoya %yaaro Aqavaa saamaaijk 
drjjanaa pgalaaM trIko saMsadnaao [radao na haoya to rIto
vaaprvaamaaM AavatI kanaUnaI sa<aaAaonauM Aok vaQau 
saamaanya inarIxaNa saaqao halanaa dbaaNa hozLnaa 
maanaisak Aaraogya kayadanaI hdaonauM vaNa-na krIAo CIAoº 
Aa karNaaosar Amao saMsadnao navaa maanaisak Aaraogya
kayadanaI saavacaotIpUva-k vyaa#yaa krvaa Anao tonaI 
mayaa-da baaMQavaanaI KatrI krvaa ivanaMit krIAo CIAoº

Aa Ahovaala isaivala ATkayat Anao paolaIsa sa<aanaa
saMbaMQamaaM halanaa maanaisak Aaraogya sa<aanaa ]pyaaoganaa
pasaaAaonaI cacaa- kro Co Anao Amao AamaaM maanaisak 
rIto baImaar gaunaogaaraonaI ATkayat AMgao Aok ivastRt 
cacaa-naao samaavaoSa krIAo CIAoº Amao raokI raKolaa ddI-
Aaonaa maR%yauÊ kmaISananao AiQasaUicat krola AokaMtvaasanaa
banaavaao Anao Aa AvaiQa drimayaana baIja AiBap`ayanaI
p`vaRi<anauM pRqakkrNa pUruM paDIAo CIAoº

2004naa HL iva$w yaunaa[ToD ikMgaDma sT/^sabaaoga- 
caukadaAo NHSnaI sqaapnaaqaI caalaI AavatI maanaisak 
rIto baImaar laaokaonaI AnaaOpcaairk saarvaar maaTonaI 
psaMdgaI p`%yao naIit vacanabawta trf SaMka batavaI Coº 
Amao sarkarnao saMBaaLnaa pOtRk 'Kraba kanaUnaI isawaMtao' 
nao ibana[radapUva-k frIqaI laagau krvaa saamao rxaNa
krvaanaI saaqao p`%yaxa ATkayat saamao yaaogya saMrxaNa
Apnaavavaa ivanaMit krIAo CIAoº Aanaa maaTo paotanaI 
saMBaaL AMgao Amauk inaNa-yaao laovaanaI maanaisak xamata
na haoya tovaa laaokao saiht baQaa ddI-Aaonao AiQakar 
AapvaamaaM p`ao%saahna Anao Tokao Aapta pgalaaMpr
makkmataqaI Qyaana koMid`t krvauM j$rI Coº Aovaa pgalaaM 
tajotrnaa vaYaao- drimayaana maanava AiQakaraonaI jagaRit 
trf maanaisak Aaaraogya saovaaAaomaaM maaoTa payao qayaolaI 
kamagaIrInao AagaL QapavaI Sako CoÁ Aaraogya saovaaAao 
Anao sarkaro vaajbaI Anao AiQakar AaptI 
AaraogyasaMBaaLnao maanaisak rIto baImaar laaokaonaao hkk 
samajvauM jao[Aoº

CovaTo Amao maanaisak rIto baImaar vyaiktAaonaI 
ATkayatnaI naaoMQa raKvaa maaTo BaivaYyanaI p`staivat 
vyavasqaaAaonaI samaIxaa krIAo CIAo Anao maanaisak rIto
baImaar vyaiktAaonaI svaIkaya-ta Anao tomanaa hkkaonaa
Asarkark rxaNanaI KatrI krvaa maaTo AavaI rholaa
maonTla holqa ibalamaaM kovaI rIto sauQaara krI Sakaya to 
AMgao saUcavaIAo CIAoº

Summary of this report – Gujarati



[saa irpaoT-- kII samaIxaa

‘maanaisak svaasqya iva aana kmaISana’ kao yah ijammaodarI dI ga[- qaI ik vah
‘maanaisak svaasqya kanaUna 1983’ ko AMtga-t marIja,aoM kao naja,rband k nao 
tqaa ]naka [laaja krnao sao ]%pnna AiQakaraoM ka p`yaaoga krnao tqaa k<a-vyaa
ka palana k nao pr naja,  rKo. yah i paoT- iva<a vaYaao-M 2003À04 sao 
2004À05 ko baIca hmaaro Wara ike gae kama pr AaQaai t hO. [sa
AvaiQa ko daOrana hma ]na saBaI manaaoicaik%sak sauivaQaaAaoM ka daOra krto rh
hOM jaao raoigayaaoM kao naja,rband k tI hOM tqaa ]nasao Akolao maoM ima atI hOM. 
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[sa irpaoT- ka SaIYa-k AnaIirna baOvana ³Aneurin Bevań  kI pustk ko

SaIYa-k kI yaad idlaata hO jaao dUsaro ivaSva yauw ko baad man~I qao tqaa ijanhoM 

raYT/Iya svaasqya saovaa kI sqaapnaa krnao tqaa ]sao calaanao kI ijammaodarI dI

ga[- qaI. svaasqya maM~alaya ko t%kalaIna saoËoT/I Aa^f sToT ³Da , jaa^na rIDÊ

ema pI´ nao Apnao sarkarI pd kI ija,mmaodairyaaoM kao samaJaanao ko ilae sana\ 

2003 maoM baOvana ko SaIYa-k ‘Dr ko sqaana pr’ ka ]dahrNa idyaa. ]nhaoMnao

kha ik ]nakI BaUimaka kovala svaasqya tqaa baImaarI ko maud\daoM tk hI

saIimat nahIM qaI bailk ]samaoM saurxaa AaOr doKBaala ko p`Sna tqaa Apnaopna

ka ehsaasa haonaa BaI Saaimala qaa.

hmanao yah p`Sna ]zayaa hO ik @yaa saBaI maanaisak svaasqya saovaaeMÊ ijanamaoM 

marIja,aoM kao daiKla ikyaa jaata hOÊ marIja,aoM kao ]sa str kI saurxaa tqaa

doKBaala p`dana kr saktI hOM ijasakI ]nasao AaSaa kI jaatI hOÊ tqaa @yaa

Apnao vyavahar Wara vao raoigayaaoM kao yah ehsaasa idlaa saktI hOM ik raogaI 

mah<vapUNa- hOM. hma sarkar Wara Apnaa Qyaana ek baar ifr raoigayaaoM kao 

daiKla krnao vaalaI saovaaAaoM pr koind`t krnao tqaa }pr batae pxaaoM kao 

maja,baUt krnao kI GaaoYaNaa ka svaagat krto hOM ijasa sao ]sa Dr kao hTayaa

jaa sakogaa jaao k[- raoigayaaoM kao [na saovaaAaoM sao lagata hO tqaa jaao k[- laaogaaoM 

kao maanaisak ivakar vaalao raoigayaaoM sao lagata hO. ivaSaoYa taOr pr kalao tqaa

Alpmat jaaityaaoM ko raoigayaaoM ko mana sao Dr ko saayao kao dUr krnao ko mah%va

kao Qyaana maoM rKto hueÊ hma maM~alaya kI sahayata ko ilae AaBaarI hOM.

kuC kuSaaga` saovaaeM doKBaala ka vah str p`dana nahIM kr patI hOM jaOsaa raogaI 

caahto hOMÊ tqaa [sako karNa inayamaaoM ko palana maoM eosaI samasyaaeM hao saktI hOM 

ijanaka inadana sarkar kanaUnaI dmana kI Sai> baZ,akr krnaa caahtI hO. 

[sa baat ka sabaUt maaOjaUd hO ik raoigayaaoM kao daiKla krnao vaalao saMsqaanaaoM maoM 

sao kma-caarI tqaa saaQana kma krko saamaudaiyak saovaaAaoM kao do ide jaato hOMÊ

ikMtu daiKla haonao vaalao raoigayaaoM kI saM#yaa ka dbaava banaa rhta hO. AaQao 

sao AiQak vaaD- yaa tao pUro Baro hue hOM yaa ]namaoM ibastraoM kI saM#yaa kI 

Apoxaa raoigayaaoM kI saM#yaa AiQak hOÊ kma-caairyaaoM kI saM#yaa kma hO tqaa 

vaaD- ka vaatavarNa Aip`ya hO ijasako karNa [laaja kI dRiYT sao raogaI kao 

daiKla krvaanao ko ]_oSya kao xait phuMcatI hO.

]pyau@t str ko ivaSaoYa& ]plabQa kranao kI dRiYT sao hmanao hstaMtirt saovaa 

AadoSa vyavasqaa (Devolved Service Commissioning) maoM iCpo 

KtraoM pr p`kaSa Dalaa hO tqaa [sa baat kI Aaor Qyaana idlaayaa hO ik yaid

T/sT iva<aIya saMkTaoM ka saamanaa krto hOM tao maanaisak svaasqya saovaaeM 

Asaurixat hao saktI hOM. raogaI kI ‘psand’ kao pUrI svaasqya saovaa pr ivastRt 

krnao ka Aqa- ]na raoigayaaoM ko AiQakaraoM ka AaOr AiQak hnana Aqavaa

baihYkar nahIM haonaa caaihe jaao ApnaI maanaisak Asamaqa-ta ko karNa

Aqavaa Apnao [laaja pr lagaI kanaUnaI baaQyata ko karNa ApnaI psand

ka cayana krnao kI isqait maoM nahIM hOM.

AdalataoM maoM cala rho lagaBaga caalaIsa maukdmaaoM ka byaaOra dokr hmanao 

maaOjaUda svaasqya kanaUna kI ]na saImaaAaoM ka vaNa-na ikyaa hO ijana pr 

dbaava hO tqaa AiQak saamaanya $p maoM yah batayaa hO ik kanaUnaI Sai> ka 

p`yaaoga k[- eosao trIkaoM sao ikyaa jaa rha hO jaao Saayad paila-yaamaOMT kI

maMSaa ko Anau$p nahIM hO. bahut baar eosaa vyaavahairk dRiYT sao ikyaa

jaata hO jaba poSaavar laaoga [sailae dKlaAMdaja,I krnao ko ilae ]%sauk 

haoto hOM @yaaoMik ]nakI naja,r maoM [samaoM raogaI kI Balaa[- haotI hO Aqavaa vao 

[sa dKlaAMdajaI kao kao[- mah%vapUNa- saamaaijak karvaa[- samaJato hOM. 

[nhIM karNaaoM sao hmanao paila-yaamaOMT sao yah p`aqa-naa kI hO ik nayao svaasqya 

kanaUna kao baD,o Qyaana sao pirBaaiYat tqaa saIimat ikyaa jaae.  

[sa irpaoT- maoM naagairk naja,rbaMdI tqaa puilasa ko AiQakaraoM ko saMbaMQa maoM 

maaOjaUda maanaisak svaasqya AiQakaraoM ko p`yaaoga ko kuC pxaaoM pr cacaa- kI

ga[- hO tqaa hmanao maanaisak ivakar vaalao ApraiQayaaoM kI naja,rbaMdI pr ek

ivastRt cacaa- kao [sa irpaoT- maoM Saaimala ikyaa hO. [sa irpaoT- maoM hmanao 

naja,rbaMd raoigayaaoM kI maaOtaoM kaÊ ekaMtIkrNa vaalaI GaTnaaAaoM kaÊ ijanakI

saUcanaa kmaISana kao dI gayaI qaIÊ tqaa [sa AvaiQa maoM ike gae “dUsarI

raya” kaya-Ëma ka  ivaSlaoYaNa ikyaa hO.

vaYa- 2004 maoM ‘HL banaama yaUnaa[iTD ikMgaDma’  maamalao maoM sT/asabauga- 

inaNaya- nao maanaisak ivakar vaalao laaogaaoM ko AnaaOpcaairk [laaja kao 

varIyata donao kI kiTbaw naIit pr p`Sna icanh lagaa idyaa hO halaaMik yah

naIit NHS ko sqaapna ko samaya sao calaI Aa rhI hO. hma sarkar sao 

vastutÁ naja,rbaMdI ko ivaÉw saurxaa saaQana ApnaanaoÊ ikntu saaqa hI iptR

vyavahar vaalao doKBaala ko “inaQa-na laaogaaoM ko ilae kanaUna” ko inayamaaoM kao 

Anajaanao maoM daobaara laagaU krnao sao bacanao kI ApIla krto hOM. [sako ilae

eosao kdma ]zanao pr Qyaana koind`t krnaa AavaSyak hO ijanasao sa aI 
raoigayaaoM kaoÊ ijanamaoM vao raogaI BaI Saaimala hOM ijanako pasa ApnaI doKBaala ko 

sambaMQa maoM kuC Kasa inaNa-ya laonao kI maanaisak Sai> nahIM hOÊ AiQak

saSa> krnao kI p`iËyaa kao p`ao%saahna tqaa sahayata imalao. eosao kdma 

]sa mahana kaya- kao Aagao baZ,a sakto hOM jaao ipClao kuC vaYaao-M maoM maanaisak

svaasqya saovaaAaoM ko xao~ maoM maanava AiQakaraoM ko p`it jaaga$kta baZ,anao ko 

ilae ikyaa gayaa hOÁ svaasqya saovaaAaoM tqaa sarkar kao yah samaJanaa

caaihe ik ek SaalaIna tqaa saSa> svaasqya saovaa maanaisak ivakar vaalao

raoigayaaoM ka AiQakar hO.

AnttÁ hmanao maanaisak ivakar vaalao raoigayaaoM kI naja,rbaMdI pr BaivaYya maoM 

naja,r rKnao ko ilae p`staivat p`baMQaaoM pr ivacaar ikyaa hO tqaa eosao kdma 

]zanao kI salaah dI hO ijanasao Aanaovaalao ‘maanaisak svaasqya kanaUna’ maoM 

sauQaar hao sako AaOr vah maanaisak ivakar vaalao laaogaaoM kao maanya hao sako 

tqaa ]nako AiQakaraoM kI p`BaavapUNa- ZMga sao saurxaa kr sako. 
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Trosolwg o’r Adroddiad hwn

Comisiwn y Ddeddf Iechyd Meddwl sydd yn gyfrifol am

fonitro gweithrediad pwerau a chyflawniad

dyletswyddau mewn cysylltiad â chadw a thrin cleifion

o dan Ddeddf Iechyd Meddwl 1983. Mae’r adroddiad

hwn yn seiliedig ar ein gwaith yn ystod blynyddoedd

ariannol 2003/04 hyd 2004/05, pryd y bu inni barhau i

ymweld â phob cyfleuster seiciatrig sy’n cadw cleifion

yn orfodol, a chyfarfod a chleifion yn breifat.

Mae pennawd yr adroddiad yn adleisio teitl y llyfr gan

Aneurin Bevan, a oedd ar y pryd yn Weinidog gyda

chyfrifoldeb am sefydlu a gweithredu’r Gwasanaeth

Iechyd Gwladol ar ôl yr Ail Ryfel Byd. Yn 2003, fe

wnaeth yr Ysgrifennydd Gwladol ar gyfer Iechyd ar y

pryd (Dr John Reid AS) alw i gof deitl Bevan – “In

Place of Fear”- er mwyn esbonio cyfrifoldebau ei

swydd Lywodraethol. Dywedodd fod y rôl nid yn unig

yn cwmpasu materion iechyd ac afiechyd, ond hefyd

yn ymestyn i gwestiynau o ddiogelwch, gofal, a

theimlad o berthyn.

Fe gwestiynwn a yw pob gwasanaeth iechyd meddwl

ar gyfer cleifion preswyl yn darparu lefelau derbyniol

o ddiogelwch, gofal, neu deimlad o gael eu trin fel

rhywun o bwys. Croesawn ailffocws datganedig y

Llywodraeth ar wasanaethau cleifion preswyl ac

rydym yn galw arni i ganolbwyntio ar adeiladu ar yr

agweddau hyn, yn lle’r ofn sydd gan lawer o gleifion

yngl?n â’r gwasanaethau ynghyd â’r ofn sydd gan

lawer o bobl tuag at y rheini sydd ag anhwylderau

meddyliol. Cydnabyddwn gefnogaeth y Weinyddiaeth,

yn enwedig o ran pwysigrwydd chwalu’r fath “ofnau”

ar gyfer cleifion croenddu a rhai sy’n perthyn i

leiafrifoedd ethnig.

Mae rhai gwasanaethau dwys yn methu darparu

ansawdd gofal y bydd cleifion yn ei groesawu, ac mi

all hyn arwain at broblemau cydymffurfio y mae’r

Llywodraeth yn ceisio mynd i’r afael â nhw drwy

ymestyn pwerau gorfodi statudol. Mae yna dystio-

laeth bod gwasanaethau cleifion preswyl yn colli staff

a chyfleusterau i wasanaethau cymunedol, ond bod

pwysau ar welyau ar gyfer cleifion preswyl yn parhau

yn uchel. Mae dros hanner yr holl wardiau yn llawn,

neu â mwy o gleifion na gwelyau, gyda phrinder staff

a wardiau sy’n annymunol o ran amgylchedd yn

tanseilio pwrpas therapiwtig derbyn cleifion preswyl.

Amlygwn beryglon cynhenid comisiynu gan

wasanaethau wedi’u datganoli er mwyn sicrhau

lefelau digonol o ddarpariaeth arbenigol, a nodwn

sefyllfa fregus gwasanaethau iechyd meddwl wrth i

Ymddiriedolaethau wynebu argyfwng ariannol. Ni

ddylai ymestyniad “dewis” y claf ar draws darpariaeth

y gwasanaethau iechyd gael diarddel ymhellach na

pheri mwy o anfantais i gleifion sy’n methu gwneud

dewis oherwydd eu hanalluogrwydd meddyliol neu

oherwydd pwerau gorfodi cyfreithiol yng nghyswllt

eu triniaeth.

Disgrifiwn derfynau’r gyfraith bresennol ar iechyd y

meddwl lle mae straen yn y cwestiwn, gyda thrafo-

daeth o tua deugain achos yn y llys, ac archwiliad mwy

cyffredinol o ddefnyddio pwerau cyfreithiol mewn

ffyrdd, efallai, na fwriadwyd gan y Llywodraeth, yn

aml am resymau pragmatig lle mae‘r proffesiynolion

yn awyddus i ymyrryd yn yr hyn y maent yn deall i fod

o fudd i’r unigolyn neu fel mesur o drefn gymdei-

thasol. Am y rhesymau hyn, erfyniwn ar y Senedd i

sicrhau bod deddfwriaeth iechyd meddwl newydd yn

cael ei diffinio a’i chyfyngu’n ofalus.

Mae’r adroddiad yn trafod agweddau ar ddefnyddio

pwerau iechyd meddwl presennol mewn perthynas

â’r drefn sifil ar gyfer cadw’n gaeth a phwerau’r

heddlu, ac rydym yn cynnwys trafodaeth estynedig ar

gadw’n orfodol droseddwyr sydd ag anhwylder

meddwl. Darparwn ddadansoddiad o farwolaethau

cleifion a gedwid yn gaeth; digwyddiadau dal o’r

neilltu y rhoddwyd gwybod amdanynt i’r Comisiwn;

a gweithgarwch Ail Farn yn ystod y cyfnod hwn.

Mae dyfarniad Strasbwrg 2004 HL yn erbyn y Deyrnas

Unedig wedi bwrw amheuaeth ar yr ymrwymiad

polisi o ran ffafrio triniaeth anffurfiol i bobl ag

anhwylder meddwl, sydd wedi parhau ers sefydlu’r

GIG. Anogwn y Llywodraeth i fabwysiadu mesurau

diogelu addas yn erbyn cadw de facto tra’n gwylio

rhag ailgyflwyniad anfwriadol egwyddorion gofal

nawddoglyd tebyg i drefn Deddf y Tlodion. Mae hyn

yn gofyn canolbwyntio cryf ar fesurau i annog a

chefnogi rhoi grym i bawb o’n cleifion, gan gynnwys y

rheini sydd heb y gallu meddyliol i wneud rhai

penderfyniadau yngl?n â’u gofal. Mi all mesurau o’r

fath adeiladu ar y gwaith helaeth sydd wedi’i wneud o

fewn gwasanaethau iechyd meddwl yng nghyswllt

ymwybyddiaeth ag iawnderau dynol dros y blynyd-

doedd diwethaf: dylai gwasanaethau iechyd a’r

Llywodraeth weld gofal iechyd boddhaol sy’n rhoi

grym yn hawl a ddylai fod yn nwylo pobl ag

anhwylderau meddwl.

I gloi, adolygwn drefniadau arfaethedig y dyfodol ar

gyfer monitro cadw pobl ag anhwylderau meddwl yn

gaeth ac awgrymwn ffyrdd y gallai’r Mesur Iechyd

Meddwl sydd ar y gweill gael ei wella er mwyn sicrhau

derbynioldeb i bobl sydd ag anhwylderau meddwl yr

un pryd â diogelu’u hiawnderau’n effeithiol.

Summary of this report – Welsh
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I always recall that when Nye Bevan wrote his book he did not call it In
Place of Pain or In Place of Illness; he called it In Place of Fear, and
therefore the welfare of people for whom I am responsible is much
wider than just disease or illness. It is about a feeling of security and a
feeling of care, a feeling of belonging and a feeling of serenity.

Secretary of State for Health (Dr John Reid MP), October 2003 

Evidence before the House of Commons Select Committee on Health1

Society or the Legislature, who shut up patients not only for their own
benefit, but for the benefit of society as well … should most jealously
respect all [their] other rights

John Perceval, July 1859

Evidence before the Select Committee of the House of Commons on Lunatics2

1 House of Commons Health Committee Minutes of evidence for Thursday 30 October 2003. HC 1109-ii.
(published  4 December 2003), Q256.

2 Quoted in Hunter, R. & McAlpine, I. (1963) 300 years of Psychiatry, p.994



(i) Fear of illness – indeed of death itself – is a constituent part of human experience. For many

people mental disorder holds a particular horror, linked perhaps to the idea that some of its

forms, such as psychosis or dementia, have the potential to disable our sense of selfhood or

identity. Neither governments nor their health and social care services can be expected to

address such existential fears, although there is a health education role to show that many

people with serious mental disorder are not so affected, and have fulfilling, useful and

successful lives whether or not they continue to live with a chronic condition. But if

Government is not able directly to soothe the fear of the disease itself, it does have a role

(which the quotation opposite from the Rt Hon Dr Reid highlights) in addressing fears over

the social consequences of the disease. These fears are, again, deeply ingrained in the case of

mental disorder, based perhaps upon the experience of generations for whom it could

herald impoverishment, marginalisation, criminalisation or infantilisation, and ultimately

incarceration in places that were held to be frightening and hopeless:

poor thing, they say that she was but the other morning saying, she knew she must go to
Bethlem for life…; that she had often as she passed Bedlam thought it likely “here it may
be my fate to end my days” – conscious of a certain flightiness in her poor head
oftentimes, & mindful of more than one severe illness of that Nature before.

Charles Lamb, letter to S T Coleridge, 3 October 17963

(ii) Yet, despite Ministerial acknowledgement of Government’s direct role in providing

‘security, belonging and care’ to people with mental disorder, the concept and terminology

of ‘fear’ continues to stalk mental health services over fifty years after Bevan published his

book. In the view of many mental health groups this is in part because the presentation of

Government policy has overstressed the dangerousness of the seriously mentally disordered

as a justification for controversial elements of the draft Mental Health Bill. Whether or not

this charge has merit, it should be remembered that populist or opportunist policy

approaches respond to prejudice just as much as they may cause it. The popular prejudice

Introduction – 
In Place of Fear?
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3 From Marrs EW jr (1975) The letters of Charles and Mary Anne Lamb Volume I: Letters of Charles Lamb 1796-
1801; Cornell University Press, p.49. The subject of this letter is Charles’ sister and literary collaborator Mary,
who had a fortnight before ran amok whilst setting the dinner table and killed their mother with a knife
through the heart, also wounding their father with a fork. Mary’s confinement was for relatively short
periods (and initially not in a public hospital) in large part through her brother’s intercessions, and Charles
remained her principal carer for nearly forty years until his own death.



against the mentally ill is often at its most naked in community reactions against the

proposed siting of mental health units in residential areas. The hostility of communities

may yet undermine the successful implementation of meaningful ‘care in the community’

policies, leaving patients in frightened isolation in their own homes, or contained within

smaller, geographically scattered versions of the institutions that community care was

meant to replace.

(iii) Stigma and fear are self-perpetuating, and perpetuate poor engagement or compliance with

mental health services, as the Sainsbury Centre for Mental Health ‘Circles of Fear’ report

recognised specifically in the context of patients from Black and minority ethnic

communities:

service users become reluctant to ask for help or to comply with treatment, increasing
the likelihood of a personal crisis, leading in some cases to self-harm of harm to others.
In turn, prejudices are reinforced and provoke even more coercive responses, resulting
in a downward spiral, which we call ‘circles of fear’, in which staff see service users as
potentially dangerous and service users perceive services as harmful.4

We continue to see an acute service stretched to its limit, understaffed and undervalued,

caring for patients with increasing severity of illness. Patients report being frightened in

such wards, and will therefore be frightened of readmission, perhaps avoiding future

contact with services as a result. As this increases the risks of readmission in an emergency,

the circles of fear could be enveloping a number of acute care services.

(iv) The widespread championing of community-based interventions as the ‘progressive’ aspect

of mental health services in contrast to inpatient admission, has damaged the status of

inpatient services and been a causative factor in the relative neglect of hospital ward-based

psychiatry. Staffing shortages; the widespread difficulties in recruitment and retention of

experienced teams in inpatient services; and unacceptable inpatient environments are in

part a result of experienced mental health professionals and resources being drawn towards

more prestigious community-based services. We support the idea of community care

(although we are wary of some of the practices that it may euphemistically describe5), and

we endorse the overall cautious optimism and celebration of ‘tremendous transformation’

shown by the Sainsbury Centre for Mental Health in Beyond the Water Towers, their recent

overview of twenty years of mental health services6. But our immediate focus is narrower

than the whole of mental health services, and the sector to which our remit confines us (the

care and treatment of patients who are detained under the Act) is in danger of being the

poor relation of what has for many years (whether justifiably or not) been thought of as a

‘Cinderella’ service7.
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4 Sainsbury Centre for Mental Health (2002) Breaking the Circles of Fear: A review of the relationship between
mental health services and African and Caribbean communities. London: Sainsbury Centre for Mental Health.

5 In particular, many ‘community’ services are residential in nature, and in some circumstances may amount
to no lesser deprivation of liberty than residence in hospital (see Chapter 2.54 below).

6 Bell A & Lindsay P (2005) Beyond the Water Towers: The unfinished revolution in mental health services 1985
– 2005. London; Sainsbury Centre for Mental Health.

7 ‘For too long mental health has been seen as the ‘Cinderella service’ of the health service. But this has
changed. Mental health is a key priority for the Government. We’ve invested record amounts of money in 



(v) We welcome the refocus on inpatient services promised in the National Director for Mental

Health’s five-year progress report on the implementation of the National Service

Framework and evidenced in the announced funding for inpatient environments8. This

should try to address the imbalances discussed above, by refocusing on the therapeutic

environment in inpatient units and seeking to ensure that the rewards of nursing in

inpatient care are equivalent to those for community practice. However community services

may develop, admissions to hospital (or at least some form of ‘asylum’ in the non-pejorative

sense) will still be required for acute crises where patients may pose a danger to themselves

or to others, or simply cannot be properly cared for outside of a residential context. Hospital

admission should not be seen as a failure of care, and the positive aspects of inpatient care

need to be emphasised, along with the special skills that inpatient nursing requires9.

(vi) We are increasingly being informed of mental health services at crisis level due to funding or

other resource deficits, notwithstanding the increased funding arranged by Government. As

we go to press, Commissioners are reporting some NHS Trusts reducing their spending on

mental health services – often focusing on inpatient provision as the highest-cost service

where most savings can be made – to meet spending deficits, not all of which relate to

mental health services. Some services have frozen staff recruitment or other forms of

investment, with some ward closures and mergers already having taken place and more

likely. Equally worrying, we have been told by some clinicians that they have not been

involved in managerial decisions and are reluctant to speak out against closures of their

services, even within the Trust management structures, for fear of the consequences of being

labeled as whistle-blowers. The substantial changes relating to PCT restructuring and

budget overspends are having an impact both on Trusts and on the services they are able to

provide. Service developments that involve significant expenditure and/or strategic decision

making by purchasers are becoming increasingly problematic during this period of

uncertainty. During the next twelve months of visiting it is likely that Commissioners will

see the impact on local services.

(vii) There is some evidence that, under current service provision, people suffering with mental

disorders do not always find it easy to get the help that they require. In a Rethink survey of

over 3,000 service-users in 2003, one in four reported being turned away when seeking help

over the previous three years10. This should give us pause when considering Government’s

plans to extend the scope of compulsion in psychiatric treatment under the next Mental

Health Act. Responses from service users to those plans have already demonstrated the

potential for a focus on compulsion to further alienate the people who, in the end, are the

targets of the health interventions that mental health law seeks to support. There may be a

case for the framework of legal compulsion to extend to patients that are not detained in
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the service and I’m pleased to see that the money is getting through to the frontline, in the shape of a much
needed boost to the mental health workforce. There will now be more people on the ground, in the
community, providing help and support to patients where they need it’. Health Minister Rosie Winterton
MP, speech to the National Mental Health Nursing Conference, July 2005. Emphasis ours. Department of
Health ‘Key targets met in mental health reform programme’ press release 2005/0242 (11 July).

8 Department of Health (2004) The National Service Framework for Mental Health – Five Years On; (2005)
Press release 2005/0354

9 See John Carvel ‘Siege Mentality’ The Guardian, 25 May 2005.

10 Rethink (2003) Just One Per Cent ; the experiences of people using mental health services.



hospital, but in our view such an argument can be less convincingly based upon expecta-

tions of increased compliance or public safety than on an acknowledgement that many

patients with admission or recall to hospital now are subject to similar coercion outside of

any legal safeguards (see Chapter 3.57–8 below).

(viii) It is important, therefore, that the Government focuses on positive measures that could

improve inpatient services, which will in turn encourage patients’ positive engagement, and

break the circles of fear.

(ix) Alongside the promise of increased resources for inpatient care, we are pleased to note the

Ministerial-level support received for work aimed at tackling ethnic inequalities following

the publication of the David Bennett Inquiry report11. In this reporting period the Minister

has launched the Delivering Race Equality five-year action plan12 and given personal support

to the delivery of the National Mental Health and Ethnicity Census 2005. The report on the

National results from the 2005 Census, whilst showing severe overrepresentation of Black

and minority ethnic patients in inpatient care subject to compulsion, provides for the first

time a base-line national picture from which to measure the effectiveness of ongoing

interventions.

The need for clarity in mental health law

(x) The title of our last Biennial Report13 was taken from the writings of John Perceval, a service

user voice of the nineteenth century, who described himself to a Parliamentary Select

Committee as the ‘attorney-general of all Her Majesty’s madmen’14. The complaints that

Perceval raised over his detention in hospitals during the 1830s (‘I was placed amongst

strangers, without introduction, explanation or exhortation … the assumed premise

immediately acted upon was that I was to yield, my desires set aside, my few remaining

privileges to be infringed upon for the convenience of others’), and his use of the language

of rights to express his concerns, struck us as having a marked relevance today. In the

quotation from Perceval at the head of this introduction we see that, standing before a

Parliamentary Committee nearly 150 years ago, he acknowledged that mental health law

was about personal health and public safety, but required of that law that it should jealously

respect such rights that are not necessarily curtailed by psychiatric compulsion. In the last

reporting period we have echoed his sentiments in the same context15.

(xi) Mental health law relating to compulsory detention and treatment must establish clear

boundaries over its application. Only in this way can it serve its dual purpose of

empowering professionals to act whilst protecting patients from unwarranted interference
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11 Norfolk, Suffolk and Cambridgeshire Strategic Health Authority Independent Inquiry into the death of David
Bennett. December 2003. See Chapters 2.33, 2.99, 4.158, 4.211 et seq below.

12 Department of Health (2005) Delivering Race Equality in Mental Health Care. January 2005

13 Mental Health Act Commission (2003) Placed Amongst Strangers: Tenth Biennial Report 2001-2003. London,
Stationery Office. An electronic version can also be accessed at www.mhac.org.uk

14 See Placed Amongst Strangers, pages 22-3 for the quotation and details on John Perceval  (1803-1876)

15 See Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 2, Ev 13-49
(evidence of MHAC).



in their human rights. Many service users and mental health organisations are concerned

that the motivation behind the draft Mental Health Bills published to date have been, in the

words of Community Care, ‘an incongruous throwback to nineteenth-century ideas of social

control’16. We do not take this view, although we do believe that Government has been slow

to recognise the dangers of proposing broadly defined powers that can be used to override

personal autonomy in the name of mental health interventions. We have written in detail

before of our concerns over the broadly defined and therefore ambiguous powers that the

Bills would have given to practitioners and authorities over patients, particularly in relation

to the over-inclusive definitions of mental disorder and conditions for compulsion, and

unrestricted powers to attach conditions to community-based orders that could govern any

aspect of a patient’s life17. We hope that the Mental Health Bill introduced to Parliament this

session will address these concerns, or that Parliament will do so in debating the Bill.

(xii) We frequently see the boundaries of the present law under stress. In this reporting period,

for example, we have had involvement or been told of cases where authority to give a

diabetic patient insulin was sought under Mental Health Act powers; where allegations were

made of the use of s.136 to remove drunk persons from public places; where a 33-stone man

with Prader-Willi Syndrome was detained under the Act for a week before being released on

the grounds that he was not mentally disordered18; where prisoners under anti-terror

legislation were admitted to Broadmoor Hospital against the clinical advice of the doctors

who would treat them there; and where a prisoner was transferred to hospital at the end of

his prison sentence despite scant evidence of a treatable mental disorder. Notwithstanding

the Government’s clear retraction of its proposal to extend psychiatric compulsion to

within the prison curtilage, we were approached by one health authority seeking our views

on whether prison facilities could be designated as hospitals to receive prisoners whose

mental disorder warranted use of Mental Health Act transfer powers19.

(xiii) We also note the tendency for legal powers to be applied in circumstances far removed from

those originally contemplated. In the last two years we have seen:

• an outcry over the use of Anti-Social Behaviour Orders in an attempt to contain the
behaviour of mentally disordered people20, including an order banning a suicidal
woman from going near rivers, railways, bridges and multi-storey car parks after police
complained of her repeated attempts to kill herself 21; the application by North Wales
Police for an ASBO banning a mentally-disordered woman with twenty years user-
experience from local mental health clinic22; separate incidents where ASBOs have been
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16 ‘Pandering to prejudice’ (editorial comment) Community Care 4-10 July 2002, p.5

17 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 2, Ev 13, para 3(b)
(evidence of MHAC).

18 See ‘Chris works off nine stone in gym’ hastingstoday.co.uk 28 July 2005.

19 We responded to this request by stating that we thought the suggestion to be misconceived, in that it was and
remains a policy aim that mentally disordered prisoners who require inpatient treatment should be
transferred out of the prison environment to receive it.

20 NAPO (2005) Anti Social Behaviour Orders – analysis of the first six years. www.napo.org.uk; Jon Robbins
‘Asbo aggro’ The Guardian 7 July 2005.

21 Solicitors Journal Vol 149 No 9. The order was made in respect of a 23 year-old woman by magistrates in Bath
in March 2005.



imposed upon a twelve year old girl and a fifteen year old boy, both with Tourette’s
syndrome, banning them from swearing in public; and an order banning another 
15 year old boy with Aspergers’ syndrome from staring over a garden fence23; (for
discussion of MHAC concerns over the potential for proposed Mental Health Act
powers to be used as a ‘psychiatric ASBO’ see Chapters 2.61 and 3.70 below); and 

• the creep into wider use of procedures established in one exceptional context (‘special
advocate’ arrangements developed in anti-terrorism cases, where disclosure of sources
and information to the accused had been deemed inimical to national security). In July
2005 the Lords of Appeal by majority allowed that the Parole Board could adopt closed
hearings, with disclosure to an appointed special advocate, when hearing the case of a
man convicted in 1966 of killing three police officers on the way to commit armed
robbery24. Arrangements that had been adopted on grounds of national security (and
after Parliamentary scrutiny) were therefore applied in a quite different context not
considered by Parliament25.

(xiv) In this report we give considerable space to reporting cases in court over the last two years,

and we hope that readers will find our account useful and instructive. We have written

before of the increasing intensity of legal challenge to mental health legislation26, and whilst

the Council of Europe Commissioner for Human Rights has cited as exemplary the

frequency and thoroughness with which Convention rights have been analysed in UK Court

rulings since the adoption of the Human Rights Act27, it is increasingly difficult for practi-

tioners to keep up with the current state of the law.

(xv) For these reasons we cannot accept that the powers provided under mental health

legislation should be curtailed only through the checks and balances of professional

judgment, advocacy and the Tribunal. We do not find it difficult to envisage the inappro-

priate use, however well-intentioned, of mental health legislation for disproportionate

medical interventions in the lives of the mentally disordered of for non-medical interven-

tions for the purposes of social control28. For the law to be of value – to patients, mental

health professionals, police, the courts or the Tribunal – its meaning cannot rest upon the

discretion of those working within its framework.
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22 ‘Woman’s reign of terror at health centre’, North Wales Weekly News, 6 July 2004

23 Martin Bright ‘Children with autism the target of ASBOs’ The Observer, 22 May 2005; Robert Verkaik ‘The
Asbo Generation: More children than adults given antisocial orders’ The Independent 20 June 2005. The
British Institute for Brain Injured Children has unearthed a number of examples of ASBO applications and
impositions against children with mental illness or learning disability. In many cases, ASBOs are now
accompanied by ‘naming and shaming’ order, risking the public pillory of mentally disordered people.

24 Roberts v Parole Board [2005] UKHL 45. In the light of this decision, it could be open to other statutory
Tribunals (including the MHRT) to adopt this practice where the safety of a source of information or
evidence would be endangered by disclosure to either the appellant or the appellant’s legal representative. In
one dissenting opinion Lord Steyn referred to the decision as potentially auguring ‘an open ended process of
piling exception upon exception’ (paragraph 92).

25 per Lord Steyn, Roberts v Parole Board, supra.

26 MHAC (2003) Placed Amongst Strangers: Tenth Biennial Report, Chapter 6.5.

27 Office of the Commissioner for Human Rights, Council of Europe (2005) Report by Mr Alvaro Gil-Robles,
Commissioner for Human Rights, on his visit to the United Kingdom 4th – 12th November 2004.
CommDH(2005)6. Strasbourg, 8 June 2005, para 79.

28 Kinton M ‘Mental Health Law for the 21st Century?’ Journal of Mental Health Law (May 2005) 12: 57-69
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29 MHAC (2003) Placed Amongst Strangers: Tenth Biennial Report, Chapter 3.2 et seq; 6.17 et seq; and Chapter 2
generally.

30 R (on the application of Colonel Munjaz) v Mersey Care NHS Trust and (1) Secretary of State for Health and (2)
Mind; S v Airedale NHS Trust and (1) Secretary of State for Health and (2) Mind [2003] EWCA Civ 1036.

31 R v Ashworth Hospital Authority (now Mersey Care National Health Service Trust) ex parte Munjaz [2005]
UKHL 58, para 48 (Lord Steyn)

The House of Lords’ Munjaz ruling – ‘a set-back for a modern and
just mental health law’? 

(xvi) Alongside many uncertainties in mental health law over this reporting period (including the

content of the next Mental Health Bill, the Government’s awaited response to HL v United

Kingdom, and the future of the MHAC itself) there was also the appeal to the House of Lords

of the Court of Appeal’s 2003 judgment in Munjaz. We welcomed and discussed the 2003

Munjaz judgment in our last report29.

(xvii) On the 13 October 2005 the House of Lords overturned the 2003 Court of Appeal ruling.

The overturned ruling30 had used powers under s.3 of the Human Rights Act 1998 to elevate

the legal status of the Code of Practice, on the basis that only a strong Code could ensure

transparency and predictability required for the lawful application of otherwise unregu-

lated powers over psychiatric patients. The highest domestic court rejected this approach by

a majority of three to two, allowing that detaining authorities may develop policies and

practices of their own provided that these do not themselves breach fundamental rights

established under the European Convention. The Lords of Appeal therefore declared that

the Code of Practice has the status of guidance and should not be read as having legal force.

(xviii) At the heart of the House of Lords’ ruling is the question of the role and responsibility of

Government in ensuring that agencies to whom it delegates powers exercise these in

accordance with ECHR principles. We were disappointed that the Secretary of State

intervened in the case to play down her role and responsibility in ensuring that psychiatric

patients are treated lawfully and without breach of their human rights. The MHAC, in a

written intervention to the House of Lords, argued (alongside the patient concerned and

MIND) for the Court of Appeal’s ruling to be upheld on the grounds that, for practical

purposes, a strong approach to the role of the Code of Practice was the most effective means

of striking an appropriate and workable balance between requirements of certainty and the

flexibility that may be required by local conditions. We suggested that the issue as to the

status of the Code of Practice insofar as it concerned seclusion raised the same concerns as

those identified by the Strasbourg Court in HL v United Kingdom. There, the existence of

procedural safeguards was regarded as essential to ensure protection of vulnerable persons.

(xix) We highlighted to their Lordships that the position contended for by Mersey Care NHS

Trust in appealing the 2003 Munjaz decision did and will continue to promote disparity of

practice and uncertainty in relation to the practice of seclusion. This is contrary to the

interests of patients (and for that matter also of healthcare professionals) and contrary to a

mental health system that recognises and promotes respect for the system of rights provided

for by the Human Rights Act. Our intervention was echoed in the two dissenting speeches of

the judgment. In a strongly-worded speech, Lord Steyn derided the majority view as ‘a

lowering of the protection offered by the law to mentally disordered patients’ and ‘a set-back

for a modern and just mental health law’31. Neither dissenting judge was convinced by the



32 See for example, ibid., para 69 (Lord Hope)

33 ibid., para 44 (Lord Steyn)

34 ibid., para 127 (Lord Brown)

35 ibid., para 127 (Lord Brown)

36 ibid., para 99 (Lord Hope). In a dissenting speech by Lord Steyn, however, this was suggested as the practical
result of the majority judgment: see paragraph (xix) above.

37 ibid., para 68 (Lord Hope)

38 ibid., paras 21 (Lord Bingham), 107 (Lord Scott)
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R v Ashworth Hospital Authority (now Mersey Care National
Health Service Trust) ex parte Munjaz [2005] UKHL 58.

MHAC guidance on the effect of the change

The practical effect of this judgment is that detaining authorities may now lawfully adopt and
apply their own policies on seclusion or any other matter dealt with in the Code of Practice,
and such policies or practices may depart from the Code's guidance provided that they do
not in themselves breach the ECHR. Prior to their Lordships' ruling, adoption or application of
policy-level departures from the Code of Practice guidance on issues that engage European
Convention on Human Rights (ECHR) issues would have been unlawful. 

It was stressed by the majority view of their Lordships that their decision should not be seen as
an invitation to other hospitals to substantially depart from the Code's guidance in resorting
to their own policies36. Whilst the majority of their Lordships concluded that the Code of
Practice is to be viewed as guidance rather than instruction, they also concurred that such
guidance is 'more than something to which those to whom it is addressed must have regard
to'37, and which should be given due weight and from which any departure should be
supported by 'cogent' reasons38. The MHAC will expect and require the production of full
documentation by detaining authorities of their decision-making processes and reasoning
behind any departures from the Code's guidance on the basis of this judgment. 

The statement in the introduction to the Code of Practice is now once again an accurate
description of its legal status: 

The Act does not impose a legal duty to comply with the Code but as it is a statutory document,
failure to follow it could be referred to in evidence in legal proceedings. 

Fig 1: MHAC summary of the effects of the House of Lords' Munjaz judgment

majority’s emphatic rejection that the judgment created discretion for hospitals to depart

from the Code as they saw fit32. Lord Steyn warned of a ‘free-for-all in which hospitals are at

liberty to depart from the published Code as they consider right’33, and Lord Brown

similarly remarked that patients and their carers must be reconciled to substantial

departures from the Code on the part of individual hospitals34. Lord Brown further

suggested that ‘hospital policies themselves provide too insubstantial a foundation for

practice so potentially harmful and open to abuse as… seclusion’ and that such policies may

‘not have the necessary legal quality to render them compatible with the rule of law’35.



(xx) We set out at figure 1 above a summary of our view on the effect of the change instigated by

their Lordships’ judgment. We discuss the case in relation to seclusion practice at Chapter

4.238 below. We will be monitoring closely the practical effects of this judgment on mental

health services. Where visiting Commissioners consider that the care and treatment of any

detained patient deviates from or appears unsupported by the requirements of the Code,

they will emphasise to the service provider that the House of Lords’ judgment maintained

that authorities are expected to follow the Code’s guidance except where they may have a

‘cogent’ reason to depart from it. It will be for future courts to define what is or is not a

‘cogent’ reason for departing from the Code’s guidance. Commissioners will expect and

require the production of full documentation by detaining authorities of their decision-

making processes and reasoning behind any departures from the Code’s guidance on the

basis of this judgment39.

Reception of Placed Amongst Strangers: the Tenth Biennial Report
of the MHAC 

(xxi) The Commission’s Tenth Biennial Report, Placed Amongst Strangers, was published in

December 2003. It contained 70 recommendations, most of which were addressed to

Government. As this report went to press we received an official response from

Government, acknowledging the report as ‘an invaluable reference’, whose discussion and

recommendations have been considered by policy makers and cross-governmental groups

(including the mental health legislation team at the Department of Health and the cross-

government group for the recognition, prevention and management of violence for people

with mental health problems). We continue to press for our recommendations to be

implemented.

(xxii) The report has had a wide circulation amongst mental health professionals and was

positively reviewed in the Journal of Mental Health Law as ‘an important document’,

‘stimulating and challenging to all those involved with the operation, management or

provision of mental healthcare services at whatever level, from hospital ward staff to

Government Ministers’ that ‘should certainly be included in the library of every psychiatric

unit in England and Wales where there are detained patients’40.

The Government’s response to HL v United Kingdom and future
mental health law 

(xxiii) Aneurin Bevan’s In Place of Fear argued for the integration of mental health services into

mainstream healthcare, on the grounds that ‘the separation of mental and physical

healthcare is a survival of primitive conceptions and is a source of endless cruelty and

neglect. The mentally ill are looked upon as people who have stepped outside normal

intercourse and this fact itself often accentuates and perpetuates the trouble’41. Bevan’s

solution was the siting of at least assessment-level mental health services in general

hospitals, and continued stress on informal care as the treatment of choice. He included
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39 As per Lord Hope, ibid., para 69

40 Humphreys M ‘The Mental Health Act Commission Tenth Biennial Report 2001-2003’ Journal of Mental
Health Law (September 2004) 11: 170-3.

41 Bevan A (1952) In Place of Fear, Chapter 5, Note 17. (London, Quartet Books, 1978)



statistics, in a book not overburdened with statistical tables, on the increase in ‘voluntary’

admissions from the first year of implementation of the Mental Treatment Act 1930, where

7% (1,495) of admissions were voluntary, to the first full year of the Welfare State, where

63% (32,345) of admissions were voluntary42. As we discuss at Chapter of 4.2 of this report,

there is no simple comparable data available today to contrast informal and formal

treatment, but by our calculation in this report it would appear that informal admission

accounts for around 90% of all psychiatric admissions but that formal treatment occurs at

some point in approximately one-fifth of all admissions43. In the National Mental Health

and Ethnicity Census 2005 we found that roughly 60% of resident psychiatric patients were

informal44.

(xxiv) The judgment of HL v United Kingdom has cast into doubt the continuing policy

commitment towards informal treatment which has been held by all United Kingdom

governments since the founding of the NHS. The European Court determined in October

2004 that the informal reception of a patient into conditions that amount to a deprivation

of liberty is incompatible with Convention rights for detention to be effected only with

sufficient legal process, including established criteria and review.

(xxv) The judgment could be interpreted (and may be so interpreted unless there is a public policy

decision otherwise) to limit ‘voluntary’ treatment to such persons as are actively capable of

consent. This would be to regress to the position that pertained prior to the 1930 Act,

ironically at a time when Government is undergoing its long and painful gestation of new

legislation to ‘modernise’ the 1959 and 1983 Acts.

(xxvi) Indeed, the irony of today’s ‘modernisation’ of mental health law is that it may create a

framework that is similar structurally to that set aside in the reforms of the 1950s:

• the proposed legal framework reestablishes judicial certification as the civil compulsory
commitment procedure, and will therefore having a closer resemblance to the Lunacy
Act 1890 than to the twentieth century’s attempts to lessen legal formalities45, and 

• it does this at a time when the European Court’s decision leaves Government consid-
ering mechanisms for ensuring due legal process, criteria and review of informal
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42 ibid.

43 According to Bartlett and Sandland, formal admissions account for around 10% of all psychiatric
admissions. Our comparable calculation of 20% includes patients who are admitted informally but then
made subject to the Act during that hospital episode. See Bartlett P and Sandland R (2003) Mental Health
Law: Policy and Practice, second ed, Oxford University Press, p.24.

44 See Healthcare Commission, MHAC, and NIMHE (2005) Count Me In: National Mental Health and
Ethnicity Census 2005, National Results. The National Census did not extend to Learning Disability units in
2005, which limits the comparability of its findings with national statistics over MHA usage. Although only
about one percent of admissions under s.3 of the Act (and less than half of one per cent of Part III
admissions) in 2003/04 appear to be of patients with a primary diagnosis of Learning Disability, one in
fourteen detained patients resident in hospital in 2004 had such a primary diagnosis. (See Department of
Health Statistical Bulletin Inpatients formally detained in hospitals under the Mental Health Act 1983
2004/22).

45 The Lunacy Act 1890 introduced judicial authority for ordering the detention of the mentally disordered
through petition (supported by medical recommendations) to a justice of the peace by a patient’s relative in
private cases (ss.4-8); or by the Poor Law Receiving Officer or the police in pauper cases (ss.13-22). The 1890
Act was described by Kathleen Jones as ‘from the legal point of view, ...very near perfect. From the medical
and social point of view, it was to hamper the progress of the mental health movement for nearly seventy
years’ until it was replaced with the Mental Health Act 1959. The Royal Commission of 1954-7 took
evidence from several sources that the process of certification was a source of stigma, which led them to
recommend the abolition of all formalities in voluntary admission and a simplification of formal admission
procedures (Jones K (1960) Mental Health and Social Policy, 1845-1959. Routledge & Kegan Paul).



treatment for incapacitated patients. Arguably, such mechanisms must mirror the
essential safeguards for current civil detention, which have their basis in the 1930 Mental
Treatment Act’s ‘temporary treatment without certification’ measures46.

(xxvii) Perhaps, however, it is possible to introduce safeguards to patients whose hospital treatment

amounts to a deprivation of liberty whilst without

returning to the overt paternalism of the mid-

twentieth century. The key to this must be in initiating

or retaining a focus on the empowerment of all

patients, including persons incapacitated by their

mental disorder, to play as active a role as possible in

their care-planning and daily lives. Rather than

envisaging ‘care’ as something passively received by

patients, and supplied on the basis of society’s moral

generosity, we must ensure that decent and

empowering health care and support are viewed as a

right (indeed as a part of human rights) for all psychi-

atric patients47.

(xxviii) From this starting-point, a framework of ‘protective care’48 in answer to the HL v United

Kingdom would already appear to be encumbered with language that could militate against

any real benefit for the patients concerned. Terminology can bring stigma and discrimi-

nation, and the reintroduction of safeguards for certain informally treated psychiatric patient

must not be the cover for the unintentional reinstatement of ‘Poor-Law principles’49. Indeed,

the introduction of safeguards against inappropriate healthcare interventions in the lives of

the incapacitated need not undermine an approach based upon patient empowerment, but

could support it. The MHAC has long called for its own remit to be extended to patients who

are de facto detained, and similarly automatic referrals to a tribunal-style review body and

access to advocacy should have a part to play. Some form of admission record that requires

professionals to justify their actions against established criteria need not mean the end of

‘informal’ admission; only that professionals will be accountable for their decisions. We

discuss these matters in more detail at Chapter 3.1 et seq below.
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46 The Mental Treatment Act 1930 created ‘temporary treatment without certification [under the Lunacy Act]’
for voluntary patients (i.e. patients who had submitted to treatment by written application) who became
incapable of expressing themselves as willing or unwilling to continue to accept treatment subsequent to
admission. With the exception of an absolute time-limit (one year), the legal framework of safeguards built
around ‘temporary treatment’ would be familiar to today’s practitioners: it required an application by a
relative or local authority worker (the latter either acting upon the instigation of the former or explaining
why this is not the case); two supporting medical recommendations; an initial detention period of no more
than six months before renewal; and powers of discharge afforded to the Board of Control. Thus the
procedures for informal treatment after 1931 became the civil admission procedures under the 1959 Act,
and provide the basis of current law for detention under civil powers. (Exley CH (1932) The Guide to Poor
Relief. Meek, Thomas & Co Ltd., Liverpool, appendix, p.159.)

47 See Barham P (1992) Closing the Asylum: The Mental Patient in Modern Society. London: Penguin, p.112-3  

48 Department of Health (2005) Bournewood Consultation: The approach to be taken in response to the judgment
of the European Court of Human Rights in the ‘Bournewood’ case. March 2005, Chapter 5: ‘the Government is
inclined to adopt an approach entitled ‘Protective Care’. This approach would consist of a new system to
govern admission/detention procedures, reviews of detention and appeals’.

49 Barham P (1992) supra, p.113. On the other hand, we are concerned that ‘consumer-led’ structures of health
care delivery will not, without intervention, meet the needs of patients without capacity or who are legally
disadvantaged from exercising choice (see Chapter 2.64 et seq below). In the case of many patients, but
especially the incapacitated or detained, the consumer exercising choice on their behalf is the authority
purchasing services that they will receive.

'All the times I've been sectioned, I've

never, ever been given information on

the Mental Health Act. I didn't know

what was going on. I thought I was

being punished, and didn't know why.

Because it's an 'Act', I thought I had

broken the law'.

female s.2 patient, Oxfordshire



The wide-spread malaise of over-burdened courts and excessively slow justice does not extend to

the United Kingdom, whose courts might serve … as a model of efficiency to other countries in

Europe.

Alvaro Gil-Robles, Council of Europe Commissioner for Human Rights, June 2005 1

As is widely known, the Administrative Court at present is inundated … with applications for

judicial review…

Silber J, January 2005 2

Incapacitated but compliant patients and deprivation 
of liberty: the Bournewood case
HL v the United Kingdom
(Application no 4508/99) Decision of 5th October 2004

1.1 The background and broader context of this case was discussed in our Tenth Biennial

Report3, but an outline of the domestic court proceedings is as follows.

1.2 HL, a profoundly autistic adult, was informally admitted to hospital in 1997 in response to a

minor incident at a day-centre that he attended. His paid carers, with whom he had lived for

over three years4, but whose access to HL was restricted during the hospital admission,

disagreed with the hospital admission and commenced judicial review proceedings with a

writ of habeas corpus requiring his discharge. At first instance this failed because the judge

The Mental Health Act in 
the Courts
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1 Office of the Commissioner for Human Rights, Council of Europe (2005) Report by Mr Alvaro Gil-Robles,
Commissioner for Human Rights, on his visit to the United Kingdom 4th – 12th November 2004.
CommDH(2005)6. Strasbourg, 8 June 2005, para 78.

2 Silber J, obiter, R (on the application of B) v (1) Dr SS, (2) Dr AC and The Secretary of State for the Department
of Health [2005] EWHC 86 (Admin), para 69.

3 MHAC (2003) Tenth Biennial Report; Placed Amongst Strangers. Chapter 8.1 et seq.

4 HL had been placed with his carers as part of an ‘adult-fostering’ scheme upon the closure of the long-stay
institution in which he had resided for over 30 years.



did not accept that HL was detained5, but the Court of Appeal found to the contrary, on the

grounds that professionals would have prevented him from leaving had he attempted to do

so. The Court further determined that informal treatment was only available to patients

with capacity to consent, and that the common law doctrine of necessity (by which restric-

tions on HL’s liberty of person might otherwise be justified) could only arise in relation to

situations not covered by the Mental Health Act 19836.

1.3 This judgment was appealed to the House of Lords at Government instigation, partly on the

grounds that its implications could lead to a doubling of the numbers of patients detained

under the 1983 Act. In 1999, the House of Lords overturned the Court of Appeal judgment,

taking the view that the common law doctrine of necessity did authorise HL’s admission to

hospital, and that an similarly incapacitated but compliant patient could therefore be

admitted and treated in hospital without recourse to the Mental Health Act, even where

such admission amounted to detention7. Lord Steyn’s remark that their Lordships’ decision

left ‘an indefensible gap in mental health law’ regarding the protection of incapacitated

compliant patients gave currency to the phrase ‘the Bournewood gap’, and flagged a public

policy issue whose resolution is still unclear at the time that we go to press. Following the

House of Lords’ judgment, HL’s carers applied to the European Court of Human Rights

(ECtHR) arguing that HL’s human rights, particularly in relation to Article 5 of the

European Convention, had been denied.

1.4 The ECtHR ruled in October 2004, more than a year after its hearing of the case. Its

judgment established that:

(i) HL’s hospital admission and care under common law did amount to a deprivation of
liberty (and therefore ‘detention’) in that ‘the health care professionals treating and
managing the applicant exercised complete and effective control over his care and
movements;’8

(ii) Such detention, which involved no procedural safeguards (i.e. established criteria,
thresholds or formal procedures governing admission), and had as its rationale
imprecise concepts of ‘best interests’ and ‘necessity’, failed to meet the requirements of
Article 5(1) of the European Convention of Human Rights (ECHR), in that it was not
‘in accordance with a procedure prescribed by law’; and

(iii) Such detention also failed the requirements of Article 5(4), in that HL was not afforded
a right to have his detention reviewed by a court.
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5 Judgment of Owen LJ, 9th October 1997

6 R v Bournewood Community and Mental Health NHS Trust ex parte L [1998] 2WLR 764, per Lord Woolf MR.
As a consequence HL was formally detained under the 1983 Act, and his carers were able to exercise rights of
requesting a review on his behalf. He was discharged from hospital by a managers’ hearing within weeks of
being formally detained.

7 R v Bournewood Community & Mental Health NHS Trust ex parte L [1999] AC 458 

8 HL v the United Kingdom (Application no 4508/99) Judgment 5th October 2004, para 90.



Deprivation of liberty 

1.5 We discuss the definition of deprivation of liberty in detail at Chapter 3.5 et seq. The Court

did not define deprivation of liberty itself, but did conclude the following:

(i) HL was deprived of his liberty through health care staff ’s assumption of complete and
effective control over his care and movements;

(ii) the distinction between restrictions upon liberty and deprivation of liberty is a matter
of degree, so that cumulative restrictions will eventually amount to deprivation of
liberty;

(iii) the question of whether there has been any actual restraint in preventing a patient
leaving, as opposed to an intention to restrain should the patient attempt to leave, is not
central to the question of whether that patient is deprived of liberty; and 

(iv) an incapacitated patient’s compliance with any regime cannot prevent restrictions
imposed from potentially amounting to a deprivation of liberty.

Procedural safeguards

1.6 The ECtHR held that detention under UK common law is ‘arbitrary’, mainly because of a

‘dearth of regulation’ that it contrasted with ‘the extensive network of safeguards’ of the

1983 Act9. The main focus of the judgment therefore concerned the procedural aspects of

common law in treating incapacitated patients, rather than the common law principles

underpinning such treatment. The ruling does not, however, undermine previous findings

of the ECtHR that substantive as well as procedural standards are required for Article 5

compliance10. In UK law, such standards (i.e. the ‘best interests’ test) will be incorporated

into statute law with the coming into force of the Mental Capacity Act 2005. Dame Butler-

Sloss has stated in NHS Trust A v Mrs M [2001] that the ‘best interests’ test at common law

provides a more stringent safeguard than the Convention in terms of principle11.

1.7 The procedural failings attributed to the common law by the ECtHR were a lack of:

• formalised admission procedures which indicate who can propose admission, for what
reasons and on the basis of what kind of medical or other assessment;

• a requirement to fix the exact purpose of admission (e.g. for assessment or for
treatment);
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9 ibid., para 120

10 Kawka v Poland Application no. 25874/94, 9 January 2001, ‘…where deprivation of liberty is concerned, it is
particularly important that the general principle of legal certainty is satisfied. It is therefore essential that the
conditions for deprivation of liberty under domestic law should be clearly defined, and that the law itself be
foreseeable in its application, so that it meets the standard of ‘lawfulness’ set by the Convention, a standard
which requires that all law should be sufficiently precise to allow the person – if needed, to obtain the
appropriate advice – to foresee, to a degree that is reasonable in the circumstances, the consequences which
a given action may entail’ (para 49).

11 Butler-Sloss P. obiter in NHS Trust A v Mrs M [2001] Lloyds Rep. Med 27, 35; this was noted by Silber J in R
(on the application of B) v Drs SS and AC [2004], para 134, discussed below at paragraph 1.53. It may be
argued, however, that judicial interpretation of Convention principles has provided a renewed focus on the
extent of common-law powers and their application in restricting or depriving liberty, and so there has been
a reciprocal effect between the two sources of judicial principle.



• limits set on the sorts of treatment or care attached to admission, and on the duration of
admission;

• a specific provision requiring continual clinical assessment of the persistence of a
disorder warranting detention; and

• the nomination of a representative to make objections and applications on the patient’s
behalf12.

Review by a court 

1.8 Government initially took the view that rights under Article 5(4) were sufficiently protected

by existing mechanisms such as judicial review and habeas corpus, and that the ECtHR

judgment to the contrary was specific to the legal framework prior to enactment of the

Human Rights Act 199813. This approach appeared to have foundered in the light of the

Court of Appeal’s finding in MH (discussed at paragraph 1.87 et seq.), which stated that the

lack of provision in s.2 of the 1983 Act for the automatic review of detentions of incapaci-

tated patients under its powers was incompatible with Article 5(4)14. The Government’s

appeal to the House of Lords was successful in October 2005 (see paragraph 1.90 et seq

below).

1.9 It is difficult nevertheless to see how the requirements of ECHR Article 5 can be met for

‘Bournewood’ patients without some mechanism similar to that established by the MHRT

for patients detained under the Mental Health Act 1983. Notwithstanding the Government’s

successful appeal against the Court of Appeal’s judgment in MH, we consider that giving an

incapacitated patient a right of appeal that is effectively and practically negated by his or her

mental disability is no safeguard at all. The review of patient’s deprivation of liberty by a

court should not be predicated on the detainee having a carer or friend who will exercise

their right of appeal (see Chapter 4.114 below).

The Government’s response

1.10 Government was originally to have addressed the ‘Bournewood gap’ through provisions in

the draft Mental Health Bill of 2002, but at the time of the ECtHR judgment it had already

taken the view that the Mental Capacity Bill was possibly the more appropriate vehicle for

safeguards. The MHAC, alongside many other ‘stakeholders’ in the process of developing

Mental Health and Mental Capacity Bills, had already expressed concern that the removal of

safeguards from the former Bill to the latter had, in part through the loss of particular

elements such as a second opinion modelled on Part IV of the 1983 Act, seriously weakened

the potential protection of patients15. Following the ECtHR ruling, Government considered

introducing into the Mental Capacity Bill a power to establish by regulation new powers of

detention to be known as ‘protective care’. The regulations would encompass both the reach

44

12 HL v the United Kingdom, para 120

13 Rosie Winteron MP, Evidence to the Standing Committee on the Mental Capacity Bill. Hansard, 28 October
2004, Col 250; see also the Department of Health statement on the judgment at its website.

14 Department of Health Bournewood consultation March 2005.

15 See, for example, MHAC memoranda (DMH 20 para 8.5-8.6, DMH 90 1.8-1.9) in Joint Committee on the
Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 2, p.37-8, 49



of such powers and the safeguards against their improper use, and such scope in delegated

powers was declared unacceptable by the Delegated Powers and Regulatory Reform

Committee in March 2005.

1.11 At the time of writing, Government was still indicating that it was minded towards a system

of ‘protective care’ based upon Mental Capacity Bill principles (i.e. enacted common law of

necessity and best interests) as the legal framework for the care of ‘Bournewood’ patients16.

The Mental Health Act Commission response to the Department of Health ‘Bournewood’

Consultation (16 June 2005) is available from or on request from the MHAC secretariat. Our

concern at the language of ‘protective care’ is discussed at paragraph xxviii of the

introduction to this report.

1.12 Further discussion of the issues raised by this case, in addition to the discussion in our

introduction mentioned above, is at Chapter 3.1 et seq in this report.

Application of HL v United Kingdom in the domestic
and Strasbourg courts 
Guardianship Order, Re McDougall or Muldoon 
[2005] ScotsSC 6 (18 January 2005)

1.13 The only application of the principle of HL v United Kingdom so far in domestic courts

appears to have been in relation to Scottish cases regarding Guardianship under s.57 of the

Adults with Incapacity (Scotland) Act 2000. In the case of McDougall or Muldoon, the

patient concerned, Mrs M, was elderly and mentally incapacitated as a result of vascular

dementia. She was compliant with her care, and indeed ‘happily settled’ in a Glasgow

nursing home for which she was self-funding. She had entered the nursing home from an

admission to acute care following a stroke, which had made a return to her home impracti-

cable. She had apparently agreed to the nursing home placement, although had expressed

her wish to return home upon arrival. Her son had applied to be appointed under the terms

of the Incapacity Act as Guardian with powers relating to her welfare, property and financial

affairs.

1.14 The sheriff summarised the criteria against which he had to measure the application as:

(i) whether the benefit to Mrs M could reasonably be achieved by other means;

(ii) whether the intervention was the least restrictive option available to achieve the aim;
and 

(iii) what the past and present wishes of Mrs M were, so that account may be taken of these.

1.15 Applications for Guardianship under the Scottish Incapacity Act require an accompanying

report by a Mental Health Officer (MHO), which gives an opinion as to the general

appropriateness of the order sought and of the suitability of the candidate to be a Guardian.

There was no dispute that Mrs M’s son was a suitable candidate, and it was accepted that
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Mrs M was permanently incapacitated and unable to manage her affairs. Whilst the MHO

accepted that the granting of financial powers was therefore necessary and appropriate, he

advised against the granting of welfare powers on the grounds that Mrs M was, so far as

could be ascertained, happily compliant with her care and, although she often became

confused, had stated that she did not want her son to be Guardian over her in this respect. To

this extent the MHO suggested that it would be appropriate to continue to treat Mrs M as an

informal patient at the nursing home.

1.16 The court considered a discussion paper produced by the Mental Welfare Commission for

Scotland on authorising significant interventions for adults who lack capacity, published

before the HL v United Kingdom judgment was handed down17. This paper discussed HM v

Switzerland and the House of Lords’ determination in the Bournewood case, although it was

noted in court that the discussion paper had explicitly anticipated that HL v United Kingdom

would provide a definitive answer to the question of whether an adult held in a locked

facility in Scotland in the absence of consent or an appropriate order could claim breach of

Article 5. The sheriff ’s court, of course, now knew the outcome of HL v United Kingdom and

based its judgment upon that outcome.

1.17 The Sheriff noted that the ECtHR had distinguished HL’s case from HM v Switzerland (we

discuss the latter case at Chapter 3.12 below) on the grounds that it had not been established

that HM was incapable of expressing her wishes, that she had often said she consented to

admission and had eventually agreed to stay, whereas HL was noted to be incapacitated. He

also recognised that HM had been determined not to have been detained due to the

openness of her care regime, whereas HL was detained by the breadth of the control over

him exercised by professionals. It was therefore concluded that the ECtHR judgment in HL

v United Kingdom was determinative of this case, and that:

where the adult is compliant with the regime, but is legally incapable of consenting to or
disagreeing with it, then that person is deprived of his or her liberty in breach of Article
5 of the Convention, and that step should not be taken without express statutory
warrant governing it… in the present case, the appropriate statutory intervention is a
Guardianship Order.

1.18 The Sheriff went on to say that:

I believe that the effect of my ruling in this case will be that every case where a court is
dealing with an adult who is incapable but compliant, the least restrictive option will be
the granting of a Guardianship Order under the Act (assuming of course that all the
other statutory requirements are satisfied), for that way only will the necessary
safeguards and statutory and regulatory framework to protect the adult (and the
Guardian) come into play.

1.19 Sheriffs’ courts are not empowered under Scottish law to declare statutory provisions to be

incompatible with the ECHR, and in any event the sheriff in this case explicitly stated that

such incompatibility did not arise were the statute to be interpreted following his guidance

(i.e. requiring the use of formal powers for incapacitated patients). The case does not
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establish a precedent in accordance with Scottish law and, so far, there has been no flood of

applications for Guardianship or other orders as a result of its conclusion. It would seem

likely that many services in Scotland, in common with their counterparts in England and

Wales, are waiting for further guidance or amendment to the statutory framework before

taking precipitative action. In its discussion paper, the Mental Welfare Commission had

estimated that there were some 15,000 incapable adults in Scotland who could be made

subject to orders. It stated that the burden on the court system and supervisory bodies, such

as the Mental Welfare Commission itself, the public guardian and local authorities could be

intolerable without significant extra resources18.

Storck v Germany 
(Application No 61603/00), decision of 16 June 2005

1.20 This case concerned the confinement, at her father’s demand, of an 18 year old woman in a

locked ward of a German private psychiatric clinic between 1977 and 1979. Her placement

was paid for through compulsory health insurance19. She was neither subject to

guardianship proceedings, nor subject to formal detention20. Indeed, the clinic was not one

which was entitled to detain patients under the relevant domestic laws of the Federal

Republic at that time, and there were no provisions for State supervision of the lawfulness or

conditions of confinement in such clinics. Her father and the presiding doctor at the clinic

believed her to be suffering from psychosis and she received medication for this, from

which, having had polio as an infant, she developed post-poliomyelitis syndrome. Her

diagnosis with psychotic illness was disputed by subsequent medical opinion. She is now

registered as 100% disabled and receives an invalidity pension.

1.21 The Strasbourg Court compared the facts of this case with the finding of HL v United

Kingdom and determined that, as it had found HL to have been deprived of his liberty, so in

Ms S’s case, a fortiori, deprivation of liberty must be found:

• although she presented at the clinic with her father, she had at no point signed the clinic’s
admission form prepared for the day of her arrival. Her actions in trying to escape from
the clinic on several occasions indicated that, unlike HL, she was not compliant with her
care;

• like HL, she was cared for under continuous supervision in a locked ward and was not
free to leave;

• she had been prevented from trying to escape on several occasions and, when she once
succeeded in escaping, she had been returned to the clinic by the police.

1.22 The Court further determined that, notwithstanding the private nature of the arrangements
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19 It seems unlikely that the factor of Gesetzliche Krankenversicherung (compulsory health insurance, see
judgment, para 79) in the relationship between the Federal Republic and S’s healthcare provision alters the
latter from being analogous to private healthcare uncontracted by the State in the United Kingdom today.
This question is not, in any event, cited by the ECtHR as relevant to their finding that the State was involved
in S’s deprivation of liberty discussed above.

20 Under the relevant domestic law (Law on the detention of mentally insane persons (Geisteskranken),
mentally deficient persons and drug addicts, 1962), formal psychiatric detention could be authorised by a
district court solely on the grounds that the patient posed a serious threat to public safety or order by his
conduct towards himself or others which could not otherwise be averted (ss.2,3).



for S’s care in the psychiatric clinic, the deprivation of liberty could be imputed to the State

as ‘public authorities became actively involved in [S]’s placement in the clinic’ when ‘in …

March 1979 the police, by use of force, had brought [S] back to the clinic from which she

had fled’21.

1.23 The latter finding may be of great consequence to the United Kingdom Government, partic-

ularly with regard to how it conceives the requirements upon the State to put in place

safeguards found wanting by the European Court in respect of its judgment in HL. At the

very least, it would seem that where police (or other State authorities) become involved in

the return or other conveyance of any private patient to a psychiatric establishment, such

action must trigger some form of Article 5 safeguard to ensure that the patient’s care at that

establishment is not an unlawful deprivation of liberty. Indeed, it is arguable that this

consequence should extend to arrangements outside of psychiatric hospitals, including

residential homes but also perhaps domestic environments.

1.24 It seems unlikely that the courts will require State supervision of arrangements made within

family structures in any circumstances other than those where legal interventions

(Guardianship, etc) already take place, given the requirement on the State not to interfere in

private and family life without good reason. However, it is possible that State oversight

should extend to situations where the State has some contractual interest in that carers are

paid to provide a domestic environment (as in HL’s case). We are uncertain whether and

how such arrangements should be distinguished from those of other carers who receive

State benefits and allowances consequent upon their role.

Recommendation 1: Where a patient is returned by force to a care environment there
should be some form of review that this is a situation of lawful detention. Government
should consider instigating some safeguard mechanism for reviewing deprivation of liberty
that would be triggered when any person is returned by the police or other agencies of the
State to a care-environment from which they have absented themselves. Government must
consider both the nature of such a review mechanism, which we suggest could take the form
of a monitoring or 'second-opinion' type visit, and the range of care-environments to which
it would extend. 

Nearest Relatives and the right to respect for private
and family life
R (on the application of E) v Bristol City Council 
[2005] EWHC 74 (Admin), 23 February 2005

1.25 This case concerned the circumstances in which an Approved Social Worker (ASW) must,

under s.11 of the Mental Health Act, consult and/or inform the Nearest Relative of a patient

when making or considering an application to detain the patient, or make them subject to

Guardianship under the Act.
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1.26 Under s.11(3) of the Act, an ASW making an application to admit a patient to hospital for

assessment under s.2 must ‘take such steps as are practicable’ to inform the patient’s Nearest

Relative of the application and of the Nearest Relative’s power of discharge under s.23(2)(a).

Under s.11(4), ASWs must consult the Nearest Relative before applying to admit a patient

for treatment under s.3 or to Guardianship, unless consultation is ‘not reasonably practical’

or would involve unreasonable delay.

1.27 The claimant, E, had been subject to a number of detentions under the Act over the past two

decades, and continued to suffer from chronic mental health problems. She had a ‘very

strained’ relationship with her sister, who was her Nearest Relative according to the

hierarchy established at s.26 of the Act. The relationship between the two sisters was deemed

to be such that E’s consultant psychiatrist stated that her mental health could be damaged by

knowledge that consultation with her sister would take place against her wishes.

1.28 In this case, E had asked her social services authority for an undertaking that, in the event

that they were considering an application under the Act, its ASWs would not consult or

inform her sister as the Nearest Relative. The authority, although sympathetic, felt that s.11

of the Act prevented them from giving this undertaking. The sister had indicated that she

was prepared to delegate her functions to the social services authority, although the latter

considered that this did not relieve the authority of its legal duty to inform her of any

intention to make an application for E’s detention under the Act. The claimant sought a

declaration from the High Court that it would be unlawful for the authority or its ASWs to

consult or inform her sister under ss.11(3) or (4) without her consent.

1.29 The High Court made a declaration that it was not ‘practicable’ for the authority to carry out

its duties under ss.11(3) or (4) to involve the Nearest Relative. In doing so, the Court specif-

ically rejected the advice in paragraph 2.16 of the Mental Health Act Code of Practice that

‘practicability refers to the availability of the Nearest Relative and not to the appropriateness

of informing or consulting the person concerned.’

1.30 In the light of this judgment, the Department of Health has accepted that the Code’s advice

at paragraph 2.16 of is no longer correct and has stated that:

‘… in determining whether it is practicable to consult and/or inform the Nearest
Relative under sections 11(3) and (4), ASWs may (and should) consider whether doing
so would lead to a breach of the patient’s rights under Article 8 of the European
Convention of Human Rights (right to respect for private and family life).

The Court suggested that this requires a balancing act to be performed. On the one
hand, Parliament clearly intended Nearest Relatives to have the opportunity of playing a
significant role in the protection of the patient or otherwise acting in the patient’s best
interests. ASWs should not, therefore, lightly invoke ‘impracticality’ as a reason for
excluding them. On the other hand, there may circumstances where involving the
Nearest Relative would lead to an infringement of the patient’s rights which could not
be justified by the benefit of that involvement.

The key factors support the finding in this case appear to have been that the patient had
very strongly expressed the view that her Nearest Relative should not be involved, the
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fact that the Nearest Relative herself did not wish to be involved and the likelihood that
her involvement would have been distressing to the patient. It is also arguable that the
issue might arise in other circumstances, for example where the Nearest Relative is
known intensely to dislike the patient and/or would not act in the patient’s best interests
or where the involvement of the Nearest Relative might adversely affect the patient’s
health (eg by causing the patient severe distress).

However, in the Department’s view it is very unlikely that the fact that a Nearest Relative
is expected to object to admission or to seek the patient’s discharge would, of itself,
make their involvement impractical and therefore relieve ASWs of the duty to inform or
consult them. Section 29 of the Act already provides mechanisms for displacing Nearest
Relatives who exercise their powers to object and/or discharge unreasonably’.22

1.31 We have been asked by some practitioners whether the Department’s raising of ‘other

circumstances’ in the penultimate paragraph of the above guidance should be read to imply

that contact with a Nearest Relative who is known to be personally antipathetic to a patient,

or to be likely to act otherwise than in the patient’s interests, could constitute an

unwarranted interference in a patient’s private and family life even if the patient had shown

no indication that they objected to such contact. In our view it should not be read to imply

this: it is difficult to see how contact could constitute an ‘interference’ unless it was objected

to by either the patient or the relative concerned. Where a patient or relative does not show

any objection to contact that is deemed undesirable by professionals, the mechanisms of

s.29 alone should be available to professionals to set aside the role of the Nearest Relative.

1.32 We welcome the Court’s decision as an advance on the situation where, in the absence of

such official interpretation and in the face of the Code’s explicit guidance, ASWs were

apparently required to breach human rights. In our Eighth Biennial Report (1999) we

suggested to Government ways in which the law regarding Nearest Relatives could be

changed to prevent Article 8 breaches23. The Administrative Court’s approach mirrors that

advocated from the sixth edition of Richard Jones’ Mental Health Act Manual24 (1999),

which we raised with Government in our Ninth Biennial Report (2001)25. We highlighted

the conflicting interpretations of the requirements of law provided by Mr Jones and the

Code of Practice, and suggested that Government needed to consider this when deciding

how to remedy the problem of Nearest Relative consultation and Article 8. We were cautious

over advocating Jones’ approach without a change in the Code’s guidance, which we felt

might lead to the Code’s guidance being viewed as having no more validity than any

conflicting legal interpretation of its subject matter. In our view there are some authorities

who would welcome the opportunity to reinterpret the Code for their own purposes, not all

of which would be based on the interests of patients. At that time Government had already
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23 MHAC (1999) Eighth Biennial Report, para 4.46-51.

24 Jones, R. (1999) Mental Health Act Manual, sixth edition. London: Sweet & Maxwell, para 1-119. (see para 1-
123 in the ninth edition, 2004).

25 MHAC (2001) Ninth Biennial Report, para 2.56.



promised changes to the law as part of a friendly settlement to an ECtHR challenge26. In

2003 a declaration of incompatibility between the provisions of ss.26 and 29 of the Act and

Article 8 of the ECHR was given in another case27. Whilst the ruling in E v Bristol has

prevented some aspects of incompatibility between the legal framework of Nearest Relatives

under the Act and Article 8, others undoubtedly remain. After five years we still do not know

what action is to be taken to rectify such incompatibility.

Recommendation 2: As recommended in our Tenth Biennial Report (Rec 2),
Government should take action to rectify the incompatibility with European Convention
rights of ss.26 and 29 of the 1983 Act by means of a Remedial Order under s.10 of the
Human Rights Act 1998. 

1.33 Admittedly with the benefit of hindsight, we take the view that Government missed an

opportunity in not addressing the Code’s guidance when we raised this matter, instead

leaving it eventually to fall to the judiciary without benefit of any Government statement on

its position28. In the years between our Ninth Report and the E v Bristol judgment, the

Code’s guidance will have continued to influence practice with detriment to the care of

those patients whose objections to contact with Nearest Relatives have been overridden. In a

more general sense, in which the detriment to patient care may be less immediate but no less

real, by failing to update and revise the Code as necessary Government may damage profes-

sional and service users’ perceptions of the Code as document that is both authoritative and

fit for purpose.

1.34 This judgment is not the first to overrule Code of Practice guidance. In 2001, for example,

the High Court overturned the Code’s implication that ‘previous acquaintance’ requires

personal knowledge (para 2.29)29. The Code, perhaps partly because of the requirement that

its content is established by negative resolution of Parliament after appropriate consul-

tation30, has not been revised to reflect these changes. To help practitioners mark those parts

of their copies of the Code of Practice which are no longer correct in law or fact, in March

2005 we published a Guidance Note showing suggested annotations that would ensure parts

of the Code which have been effectively deleted by the courts are not acted upon in error31.
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26 JT v United Kingdom [2000] 1 FLR 909 Application no. 26494/95, ECtHR 30 March 2000  

27 R (on the application of M) v Secretary of State for Health [2003] EWHC 1094 

28 We note that Government did not seek to intervene in E’s uncontested judicial challenge.

29 AR (by her litigation friend JT) v Bronglais Hospital and Pembrokeshire & Derwen NHS Trust [2001] EWHC
Admin 792. See Jones R (2004) Mental Health Act Manual ninth ed. para 1-134 on ‘previous acquaintance’
for details.

30 MHA 1983 s.118

31 MHAC (2005) The Mental Health Act Code of Practice: suggested annotations to reflect caselaw and other
changes since publication. Issue 4, October 2005. Nottingham, MHAC. Available from www.mhac.org.uk



Authority to obtain patient details from relatives
against the patient’s wishes 
R (on the Application of Leonard O’Reilly) v Blenheim Healthcare
Limited 
[2005] EWHC 241 

1.35 The patient was detained following a court order under s.37/41, having been convicted of

assault occasioning actual bodily harm on his father. The patient had a history of criminal

offences. He was viewed to hold a number of delusional beliefs by his clinical team relating

to matters such as his communications with God, his role in the thwarting of the

Millennium Dome diamond robbery, etc. He also alleged childhood abuse at the hands of

his father, and ascribed his motivation for his index offence to this. It was possible that this

allegation was also a manifestation of the mental illness (there was no objective evidence of

such abuse), although the court was careful not to assume this to be the case.

1.36 The patient’s RMO wished to enquire of the patient’s parents as to his past personal history,

for purposes of diagnosis, treatment, risk assessment and risk management. The patient

objected to contact being made with his parents for this purpose, and sought judicial review

of the RMO’s determination to make such contact in the face of his opposition.

1.37 Mr Justice Stanley Burnton resisted arguments that asking questions of a third party was

‘treatment’ under the Mental Health Act, and therefore that authority for this in the face of

the patient’s opposition was given by s.63 of the Act: ‘to my mind the enquiries sought to be

made by the RMO … are made with a view to treatment and do not themselves constitute

treatment’32. Therefore the judge took the view that there was no assistance to be obtained

by the RMO from the provisions of the Mental Health Act33, and that it was consequently

unnecessary for the Court to determine whether the patient had capacity to decide

rationally as to whether the enquiries should be made. Capacity was assumed, notwith-

standing an acknowledgement that whether or not the patient had made a rational

objection was tied to the unanswerable question of the veracity of the alleged abuse34.

1.38 It had been claimed that the proposed contact with the parents of the patient would be an

infringement of his right to respect for private and family life under ECHR Article 8. This

claim was rejected as unfounded, Stanley Burnton J stating that any communication of

medically confidential information without consent could indeed be a breach of Article 8

and also of domestic law, but the RMO was aware of his obligations in this respect and in
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32 R (on the Application of Leonard O’Reilly) v Blenheim Healthcare Limited [2005] EWHC 241 para 14

33 ibid., para 16

34 ibid., para 9-10. In this the court appeared to adopt an approach towards capacity that encompasses an
element of ‘appreciation’. See Chapter 3.30 et seq below for further discussion of capacity principles.



this case ‘the object of the enquiry is to obtain information and not to communicate it’35.

The judge suggested that, had a breach of Article 8(1) arisen, in this case he would have been

favourably disposed to the argument that it could be justified under Article 8.236. The

RMO’s action might prevent unnecessary detention, or prevent premature or inappropriate

discharge with its attendant risks.

1.39 The claim was dismissed on the grounds that there was no evidence that the RMO’s

enquiries would be such that it would be irrational or perverse for him to make them.

1.40 This case may be useful for ASWs considering whether their contact with a Nearest Relative

in face of opposition from a patient (or prospective patient) is a justifiable infringement of

that patient’s Article 8 rights in the light of E v Bristol (see above). Of particular note,

perhaps, is Stanley Burnton J’s reminder that there may be competing rights involved in

decisions whether to breach Article 8 in relation to a patient’s private life where the patient

may pose particular risks to family members or others:

Had the claim been clearly made …that the communication of such information
[relating to family history of a patient] was either a breach of confidence or infringed
Article 8 rights, interesting and possibly difficult questions would arise as to whose
information it was and as to the competing rights of his parents and the claimant
himself. I say competing rights because it has to be borne in mind that the assault
committed by the claimant on his father might indicate that his father would be at risk
if the claimant were prematurely, or wrongly, discharged. That risk, if sufficiently
strong, might arguably involve a breach of the father’s rights under Articles 8, 3 and even
Article 237.

Section 17 leave as a community treatment order
R (on the application of CS) v Mental Health Review Tribunal and
Managers of Homerton Hospital (East London & City Mental Health
NHS Trust) 
[2004] EWHC 2958 (admin). December 2004

1.41 CS, whose diagnosis was paranoid schizophrenia, appealed against the decision of a

Tribunal not to discharge her from detention under s.3. At the time of the renewal of her

section (which had triggered her application to the MHRT) she had been on ‘full-time

section 17 leave’ for three months and her contact with the detaining hospital had been

reduced to a requirement to attend a hospital ward round once every four weeks. The appeal

against the MHRT decision to upheld her section was dismissed:

the RMO was engaged in a delicate balancing exercise by which she was, with as light a
touch as she could, encouraging progress to discharge. Her purpose was to break the
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36 i.e. interference necessary in a democratic society in the interests of inter alia public safety, for the prevention
of disorder or crime, for the protection of health or morals, or for the protection of rights and freedoms of
others.

37 Burnton J obiter in R (on the Application of Leonard O’Reilly) [2005], para 20



persistent historical cycle of admission, serious relapse and readmission. It may be that
in the closing stages of the treatment in hospital her grasp on the claimant was gossamer
thin, but to view that grasp as insignificant is, in my view, to misunderstand the
evidence. (para 46)

1.42 The judgment therefore adopts a very wide interpretation of ‘treatment in hospital’. Justice

Pitchford quoted from the RMO’s submission that her reasons for renewing CS’s detention

were in line with ‘modern means of engaging and treating patients with severe mental

illness’:

it is not appropriate to abruptly discharge a patient who has been subject to compulsory
admission and treatment as an inpatient for a number of months… to allow CS’s section
to lapse or to bring it to an abrupt end only to resection her would greatly upset CS and
damage the relationship between her and the clinical team. It would also mean that
mental health services were only able to engage once CS had suffered a significant deteri-
oration… bringing her back from leave at the earliest sign of deterioration has avoided a
significant descent into her severest symptoms and has led to limited rather than
prolonged periods spent on the ward before further leave could be granted. (para 46)

1.43 The court rejected the appellant’s call for a fixed date of release from detention, upholding

the right of the RMO to ‘risk’ discharge based upon her own subjective judgment of CS’s

progress and prognosis.

1.44 The appellant had argued that the renewal of s.3 in her case was a breach of the require-

ments established by Article 5 of the ECHR that domestic law must not provide for, or

permit, detention for reasons that are arbitrary38. The court held, with reference to MHRT

powers of discharge at s.72 of the Mental Health Act 1983, that the Act meets the require-

ments established under European cases39 against arbitrary detention. There was no need to

read into s.72 any additional dimension relating to ‘proportionality’ that is not implicit in

the statutory right to discharge and the exercise of residual discretion. In the case of CS,

Pitchford J observed that the application of the principle of proportionality led only to the

conclusion that in renewing the s.3 ‘the interference with … freedom of movement and

choice were minimal in the context of the object to be achieved, namely her satisfactory

return to community care’ (para 52).
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38 Nadarajah v Secretary of State for the Home Department [2003] EWCA Civ 1768, para 54 (this is an asylum
case).

39 ‘… except in emergency cases, the individual concerned should not be deprived of his liberty unless he has been
reliably shown to be of ‘unsound mind’ [by] … objective medical expertise. Further, the mental disorder must be
of a kind or degree warranting compulsory confinement. What is more, the validity of continued confinement
depends upon the persistence of such a disorder. (Winterwerp v Netherlands (6301/73) [1979] ECHR 4 (24
October 1979) para 39). ‘Whether and, if so, to what extent the expression ‘lawful detention of a person of
unsound mind’ can be construed as including a reference not simply to actual deprivation of liberty of mental
health patients but also to matters relating to execution of the detention, such as the place, environment and
conditions of detention. Certainly, the ‘lawfulness’ of any detention is required in respect of both the ordering and
the execution of the measure depriving the individual of his liberty. …there must be some relationship between
the ground of permitted deprivation of liberty relied on and the place and conditions of detention.’ (Ashingdane
v UK (8225/78) [1985] ECHR 8 (28 May 1985) para 44).



The compulsory treatment under the MHA of patients
refusing consent
R (on the application of PS) v (1) Dr G and (2) Dr W 
[2003] EWHC 2335 (Admin), September 2003

1.45 This judgment, which was handed down as our last Biennial Report went to press, was the

first to rule upon a human rights based challenge over the imposition of treatment under

s.58(3)(b) of the Act to a patient judged to have made a capacitated refusal of consent,

although it is one of a series in which a detained patient has used the Human Rights Act

(HRA) to challenge medical treatment authorised by a Second Opinion Appointed Doctor

(SOAD) under s.58 of the Act40. We were able to report this conclusion in our last Report but

not go into detail41. In January 2004 we issued a guidance note on the implications of the

case for services.

1.46 The claimant, PS, was detained in hospital under the MHA 1983. It was accepted that he

possessed sufficient capacity to give or withhold consent to medical treatment, and he was

refusing consent to proposed treatment with antipsychotic medication. A SOAD had

approved this proposal. PS claimed that compulsory treatment in the face of his refusal

would breach the prohibition on torture and inhuman or degrading treatment (ECHR,

Article 3) and/or his right to respect for his private life (Article 8).

1.47 Mr Justice Silber dismissed the claim. Although the court accepted that the imposition of

treatment to a capable patient clearly had the potential to breach Articles 3 and 8 of the

ECHR, the following principles can be derived from its detailed consideration of this aspect

of the case:

(i) For Article 3 to be engaged, the acts complained of must reach a minimum level of
severity. This will depend on the particular circumstances of the case, but in general it
would have to involve actual bodily injury or intense physical or mental suffering. In
deciding whether the minimum level of severity has been reached it is also necessary to
take account of any positive effects of the treatment.

(ii) Only if the treatment complained of reaches the minimum level of severity is it relevant
to consider the second issue under Article 3, which is whether the medical necessity for
the treatment has been convincingly shown to exist. This can be broken down into a
number of elements: how certain is it that the patient does suffer from a treatable
mental disorder; how serious a disorder it is; how serious a risk is presented to others;
how likely is it that, if the patient does suffer from such a disorder, the proposed
treatment will alleviate the condition; how much alleviation is there likely to be; how
likely is it that the treatment will have adverse consequences for the patient; and how
severe are they likely to be?

(iii) Even where the patient has capacity, the view of the doctors (RMO and SOAD) as to
what is in his or her best interests can override the patient’s objections to the treatment.
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Report: Placed Amongst Strangers, Chapter 3.32 et seq.

41 ibid. chapters 3.44, 4.2.



(iv) In relation to Article 8, non-consensual treatment will constitute an interference with
Article 8 rights unless the treatment is justified under Article 8(2) as being propor-
tionate ‘in accordance with law’ and ‘necessary in a democratic society … for the
protection of health’ (whether the patient’s own health or the health and safety of
others).

(v) The phrase ‘in accordance with law’ refers not only to the requirements of s.58 but also
imports the common law best interests test. This requires a consideration of whether
there is a less invasive form of treatment that could be given instead and which would
be likely to achieve the same results. It also requires consideration to be given to: the
nature and strength of the patient’s objections to the treatment, including what
resistance to its administration is likely; the degree to which treatment is likely to
alleviate or prevent a deterioration of the condition; the risk the patient presents to self
and to others; the consequences of the treatment not being given; and any possible
adverse effects of the treatment. A relevant consideration in deciding whether the
treatment is justified is whether it is likely to lead to the patient being rehabilitated
rather than remaining subject to long-term hospitalisation42.

1.48 The effect of the judgment is that the patient’s capacity is not a bar to non-consensual

treatment under s.58, but merely one of the factors may have to be taken into account, as far

as is relevant, in deciding the questions of medical necessity and best interests. Provided that

the imposition of treatment was medically necessary, being in the patient’s best interests, the

imposition of treatment could be justified as a proportionate response for the protection of

the patient’s health.

1.49 The judgment in PS should reinforce rather than change existing good practice as

established under the Mental Health Act Code of Practice and Care Programme Approach.

Prior to the judgment, medical practitioners considering the imposition of treatment in the

face of a capable patient’s refusal would have already applied a form of the ‘best interests’

test, and would be bound by their own professional ethics to only impose such treatment if

the threshold set by such a test was met. Following the PS judgment, however, the legal

position regarding such thresholds became more codified, as did, by implication, expecta-

tions regarding practice in reaching decisions to impose treatment. It is likely that future

legal challenges to such imposition will examine the process of decision-making carefully.

1.50 Although this was a decision concerning treatment authorised by a SOAD under s.58, the

same principles must apply in deciding whether it is lawful to treat a patient without

consent under s.63, which provides power to treat a patient without consent, regardless of

the patient’s capacity, and without obtaining a Second Opinion. The burden on the RMO in

every such case is to satisfy the common law best interests test.

1.51 In our view, this judgment therefore reinforces the existing requirements of good practice

according to the Mental Health Act Code of Practice and Care Programme Approach. We set
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out an extract from our guidance note on how the case might be read to reinforce those

requirements at figure 2 below.

The Commission advises that the following basic procedures, based upon guidance in the Code of
Practice, and the Care Programme Approach, should be applied from the admission of any detained
patient:

(i) The mental capacity of the patient in relation to decisions regarding specific treatment proposals
must be assessed and recorded in the patient's notes. Capacity assessments should be kept under
constant review (Code of Practice, 15.9 - 15.12).

(ii) The consent status of the patient must be recorded clearly in the notes and kept under constant
review (Code of Practice, 15.13);

(iii) Patients must be provided with appropriate opportunity to receive and understand information on
the nature, purpose, likely effects of and alternatives to proposed treatment (Code of Practice
15.12, 15.15). Such opportunity is likely to be a requirement in determining patient's mental
capacity where capacity is unclear. A patient with limited mental capacity may be capacitated to
take part in decision-making by the provision of appropriate information (see Code of Practice
15.12); 

(iv) For patients with mental capacity, or whose mental capacity is in doubt, well-documented discus-
sions regarding proposed treatment and consent to such treatment should take place from
admission (even where such treatment is given without consent under the 'three-month rule') (Code
of Practice 15.14 et seq, 16.11);

(v) Patients lacking mental capacity still have a right (section 132) to information on the powers under
which they are held and the effects of those powers. Such information should include as much
information as is practicable and clinically appropriate about proposed treatment and the legal
and practical mechanisms under which it can be administered (Code of Practice 14.5). 

(vi) Patients' views must be taken account of in determining their 'best interests' when the imposition of
treatment is proposed (CPA requirement). 

(vii) The medical practitioners should make a clear record of treatment decisions and their justification.
The Commission strongly advises RMOs to ensure that this record is available in patients' clinical
notes. Patients should receive a copy of their care plan, and have decisions explained to them
unless this is not appropriate on clinical grounds. (CPA requirement) 

Fig 2: MHAC practice guidance following the PS case
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R (on the application of B) v (1) Dr SS, (2) Dr AC and The Secretary of
State for the Department of Health 
[2005] EWHC 86 (Admin), January 2005.

1.52 The case was heard by Silber J, who had ruled in PS discussed above. B was detained at

Broadmoor hospital under s.37/41 following conviction for rape in 1995. He was diagnosed

with bi-polar affective disorder, and deemed to have mental capacity to consent or refuse

treatment. He objected to his RMO’s proposal, which had been agreed to by a SOAD, to

administer antipsychotic medication without his consent.

1.53 The SOAD authorisation in this case had never been implemented due to an injunction on

treatment granted upon the start of legal proceedings. The authorisation had been time-

limited43 and would have expired shortly after the hearing of this case, and the patient’s

RMO indicated that he had no immediate plans to administer medication without consent

if the injunction were lifted. In these circumstances all but the claim relating to principles

involved in the application for judicial review were dismissed by consent. The first question

before the judge was whether the court should permit a full hearing of the claim relating to

matters that were argued to be ‘academic’ by the respondents.

1.54 Although the application for a full hearing of the claim on principles was refused, Silber J

heard substantive points on this claim in the applications hearing and commented upon

them in his judgment. Such comments do not, therefore, have the force of law.

1.55 The challenge in this case was effectively to the judgment in PS discussed above. It was

argued that medical necessity should not in itself be deemed adequate justification for

imposing treatment under the Act on a patient who refuses consent. It was suggested that,

instead, either:

(i) To prevent incompatibility with Article 3 and/or Article 8 and/or Article 14 of the
ECHR, s.58(3)(b) of the Act should be construed with the benefit of s.3 of the Human
Rights Act (HRA) 1998 only to authorise the imposition of treatment in face of a
refusal where, in addition to such treatment being medically necessary, it is also
necessary to prevent the patient causing serious harm to self or others; or

(ii) If s.58(3)(b) of the Act cannot be so construed, then a declaration of incompatibility
should be made under s.4 of the HRA 1998.

1.56 B’s case rested in part on the claim that there was a striking contrast between the right of

autonomy given in law to people who are not detained patients, even in relation to refusal of

life-saving treatment or interventions to save the lives of unborn children, and the way in

which the Act may override decisions of mentally capable detained patients in their ‘best

interests’. Silber J rejected the suggestion that there was such a contrast. He suggested that

detained patients who are deemed to have capacity may not have the same relevant powers

of, among other things, understanding facts and making a balanced judgment on whether
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to agree to medical treatment as people who are not detained patients44. The main authority

for this assertion was given to be Hale J (as she then was) in Wilkinson:

I do not take the view that detained patients who have the capacity to decide for
themselves can never be treated against their will. Our threshold of capacity is rightly a
low one. It is better to keep it that way and allow some non-consensual treatment of
those who have capacity than to set such a high threshold for capacity that many would
never qualify45;

1.57 Silber J also quoted Lord Eassie in the Scottish Court of Session:

Mental illness differed from physical illness in the important respect that even arguably
‘competent’ patients may lack insight or understanding of their problem, which lack of
insight may be addressed by medication46;

1.58 Rather surprisingly, he also suggested that the wording of s.58 (which in 1988 Stuart-Smith

LJ had noted as employing the words ’capable of understanding’ and not ‘understands’:

‘thus the question is capacity and not actual understanding’47) ‘might mean that a patient

might be regarded as having capacity even if he does not actually understand the nature,

purpose and likely effects of the treatment’48. We reject this suggestion. The MHAC took

legal advice subsequent to Stuart-Smith LJ’s 1988 judgment and advised SOADs that they

should continue to require both capacity and an adequate understanding of the treatment

and its consequences’ to deem a patient capable of consent49. The Code of Practice (in

common with professional bodies’ guidance) requires that capacity is assessed in relation to

a patient at a particular time, as regards the particular intervention proposed, and that

patient is presumed capable unless he or she is unable to take in and retain the material

information; or unable to believe that information; or is unable to weigh that information

in the balance as a part of making the decision50. Similar approaches to assessing mental

incapacity will be underpinned by statute law when the Mental Capacity Act 2005 comes

into operation51.
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44 This statement should not, in our view, be read to imply that any particular detained patient will be less
capacitated than a similarly-placed informal patient. Indeed, even as a generalisation, the view that detained
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patients may be detained on best interests grounds or for the protection of other persons, and that incapac-
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45 R (on the application of Wilkinson) v Broadmoor Special Hospital Authority & another [2002] 1 WLR 419, per
Hale LJ, para 80.

46 Petition of WM (AP) for Judicial Review [2002] MHLR 367, para 22

47 In R v Mental Health Act Commission ex parte X (1988) 9 B.M.L.R.77 at para 85

48 R (on the application of B) v (1) Dr SS, (2) Dr AC and The Secretary of State for the Department of Health
[2005] EWHC 86 (Admin), para 87.

49 MHAC (1991) Fourth Biennial Report, Chapter 6.12. See also Jones, R (2004) Mental Health Act Manual
ninth edition, para 1-713, on Stuart-Smith LJ’s formulation of the requirements of valid consent, which
itself ‘is supportive of the Commission’s approach’.

50 Mental Health Act 1983 Code of Practice, paras 15.10-12 (see Re C (Refusal of treatment) [1994] 1 FLR 31)  

51 see Mental Capacity Act 2005, ss.2, 3.



1.59 Mr Justice Silber’s remarks must not be misconstrued as leading the way to different legal

criteria being applied to the determination of capacity in detained patients and others.

Whether or not a detained patient may be more likely than an informal patient to be

confused, irrational or deluded, professionals must presume capacity until evidence rebuts

that assumption. However, Silber J’s highlighting of what a ‘low’ threshold of capacity

means in practice for detained psychiatric patients raises important questions, perhaps

particularly in relation to calls for capacity to play a greater role as a threshold for future

psychiatric compulsion. (see Chapter 3.27 et seq below).

1.60 One such question (also raised in the PS case above) was whether there could be cases, if

doctors must always defer to a treatment refusal from a capacitated patient who is detained,

where respecting a patient’s right to autonomy in the short-term would preclude interven-

tions that might provide for much greater autonomy in the longer-term, such as release

from detention. Society tolerates perverse decision-making over health issues amongst

capable adult persons who are not detained psychiatric patients, generally upholding their

right to autonomy irrespective of the strength and nature of their objections to any

proposed treatment, or the nature and possible benefits of such treatment. At the heart of

this case is the question of whether it would be tolerable for us to extend such ‘freedoms’ to

the seriously mentally disordered.

1.61 As a result of the PS case, it can now be said with certainty that a detained patient may be

compelled to accept medical treatment for mental disorder, even though s/he is capable and

opposes it. It is, of course, not certain that this position will remain. We understand that the

European Court of Human Rights, which has before it an application following on from the

Wilkinson Case, has requested and received from the UK Government the latter’s observa-

tions on the issues raised in the ‘academic’ claim made by B (as discussed above)52. It is not

known when a judgment on the Wilkinson application might be expected, nor whether such

a judgment will ultimately deal with this issue, but it is possible that the English Courts will

not have the last word in this matter.

Treatment of unclassified mental disorder under
section 63
R v Ashworth Hospital Authority and another ex parte B 
[2005] UKHL 20, March 2005

1.62 In our last report we discussed the Court of Appeal’s 2003 ruling that s.63 of the Act only

permits compulsory treatment that is appropriate to the mental disorder under which a

patient is classified as suffering53. In March 2005 the House of Lords overturned that

judgment.

1.63 The House of Lords heard the case in February 2005, and the Commission was pleased to

submit a memorandum, at the request of the judicial assistant to their Lordships, providing
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extracts from our Eighth and Tenth Biennial Reports, and from our submission to the 1998

Mental Health Legislation Review Team (the Richardson Committee). In this memo-

randum, we pointed to the overlap between diagnostic categories, particularly regarding

mental illness and psychopathic disorder, and to the consequence that the option of reclas-

sifying patients’ disorders was therefore likely to be widely applicable. We also observed that,

even if a secondary disorder cannot be classified because its nature or degree do not meet

the criteria established by the Act54, the Court of Appeal in the case that their Lordships were

considering had recognised the precedent of B v Croydon55, which would allow its treatment

under s.63 where such treatment is ancilliary to, and therefore a necessary part of, the

treatment of the classified mental disorder. We concluded that the protection against

unwarranted treatment provided to detained patients by the Court of Appeal’s ruling was

rather slight, and that the case had had rather less effect in setting a real threshold around

particular treatments and their application to certain types of treatment, as it had in

underlining that restrictions on a patient’s liberty must be proportionate and that detention

under the Act does not cancel residual rights of unwarranted interference with the person.

1.64 We noted that the case was being cited as precedent in a small number of applications for the

judicial review of the treatment of patients classified with personality disorder for whom

Second Opinion Appointed Doctors (SOADs) had authorised antipsychotic medication

under s.58 of the Act. Some of these applications had fallen before the House of Lords

considered this case, but three were ongoing at the time of the judgment. As the body

charged with administrating the SOAD system, we were involved in these reviews, and in

each case were satisfied that the doctors involved believed that antipsychotic medication

should be given, notwithstanding the patient’s formal classification. All of the outstanding

cases were withdrawn following their Lordships’ judgment.

1.65 The leading opinion in the case was given by Baroness Hale. A close reading of the ordinary

meaning, context and statutory history of s.63 showed that no link between classification of

mental disorder and the scope of compulsory treatment had been intended or made. It was

noted also that s.63 applies to patients detained under ss.2 and 46 of the 1983 Act, and to

persons detained in hospital under the Criminal Procedure Insanity Acts. None of these

patients have a ‘classified’ form of mental disorder, as this is not a criterion for their

detention. It would be ‘surprising’ if the wording of s.63 had to take on a different meaning

dependent on whether the patient it was applied to had a classified disorder or not56,

although this was the result of the Court of Appeal’s decision.

1.66 Considering the policy aspects of the case, Lady Hale stated that the protection against

inappropriate treatment purported to be extended to patients by the Court of Appeal’s

restriction on compulsory powers to treatment designed for ‘classified’ disorders was ‘so
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haphazard as to be scarcely any protection at all’57. Quoting from our Tenth Biennial

Report’s argument that legal classification may obscure the extensive co-morbidity between

personality disorders and mental illness, and recognising that the State should be able (or

possibly obliged) to provide appropriate treatment to a patients whose liberty it has

removed, Lady Hale concluded that 

it would be absurd if a patient could be detained in hospital but had to be denied the
treatment which his doctor thought he needed for an indefinite period while some
largely irrelevant classification was rectified58.

1.67 This absurdity would be worse, in Lady Hale’s view, if a patient may only be classified as

suffering from a form of mental disorder if that form on its own met the criteria for

detention (i.e. was of a nature or degree warranting detention in hospital). It had been

argued for B (with implicit success in front of the Court of Appeal, but less successfully at

the Lords’ hearing) that a person whose personality disorder would not in itself be of a

sufficient nature or degree to warrant detention, but who has a mental illness that does meet

this criteria, could not be classified or reclassified as suffering from both disorders. Because

of the construction of s.63 adopted by their Lordships, the House of Lords judgment did not

have to resolve this question formally. However, remarks of Lady Hale questioned this

reading of the Act, stating her view that ‘the language of sections 3(2)(a) and 37(2)(a)(i) …

suggest, at the very least, that it may the combination of classified forms of disorder that

makes it appropriate for the patient to be in hospital’59. Whilst this view does not set a

binding legal precedent, we think that it an important interpretation of how the Act should

be applied60.

1.68 Although the powers of an RMO (or MHRT) to re-classify a patient’s mental disorder under

the Act are phrased in permissive terms, Lady Hale also advised that patients’ classifications

should be re-classified when it is appropriate to do so61. Reclassification by the RMO invokes

a right of appeal to the MHRT. Where a patient’s classification is changed to include mental

illness as well or instead of psychopathic disorder, this alters the criteria to be applied at the

next MHRT hearing. Reclassification from mental illness to psychopathic disorder invokes

the ‘treatability test’, so that the RMO must consider whether discharge is appropriate. The

lessening of the practical consequences of classification subsequent to the House of Lords’

judgment should not, therefore, lead practitioners to ignore a patient’s classification or fail

to update it when diagnoses change.
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1.69 Lady Hale rejected any suggestion that B’s transfer from a mental illness ward to a person-

ality disorder ward within Ashworth Hospital could have engaged his Article 5 right to

liberty. The decision in Ashingdane v UK62 had acknowledged that a patient detained

because of unsound mind should be detained in a place suitable for that purpose, but had

not found Article 5 to be relevant to a patient’s detention in a high security hospital when a

lesser security hospital would have been appropriate. That approach applied a fortiori in this

case. Their Lordships also found that ‘nothing that happened to [B] came anywhere close to

being a breach’ of other rights under the ECHR63. Although there is a risk that the treatment

of a patient in a psychiatric hospital will breach the Convention’s prohibitions against

inhumane or degrading treatment (Article 3) or unjustified interference with personal

integrity (Article 8), such breaches cannot occur where that treatment can be shown to be

medically necessary64. The legal safeguards of ss.57 and 58 of the 1983 Act, the ordinary law

of negligence, and the remedies provided by the Human Rights Act itself provided protec-

tions to the patient. The Convention did not require prior safeguards against the inappro-

priate treatment of patients, but even if it did, classification was far too blunt an instrument

to provide such a safeguard adequately65.

1.70 The House of Lords’ judgment in this case would seem to have definitively constrained the

use of legal classification of mental disorder to questions of the detention, rather than

treatment, of patients. In part that judgment has relied on views promulgated in our last

report that psychiatric co-morbidity (i.e. the concomitance of two or more psychiatric

diagnoses) is more general than the existence such legal classifications might imply. A recent

editorial article in the British Journal of Psychiatry has argued that ‘psychiatric co-morbidity’

itself may be little more than an artefact of current diagnostic systems66. Although there may

be certain profound dissimilarities between psychopathologies such as personality

disorders and the psychoses, it also may be that 

the nature of psychopathology is intrinsically composite and changeable67, and that
what is currently conceptualised as the co-occurrence of multiple disorders could be
better reformulated as the complexity of many psychiatric conditions (with increasing
complexity being an obvious predictor of greater severity, disability and service
utilisation)68.

According to this editorial article, the practical consequences of artificially splitting complex

clinical conditions into several pieces could be that clinical efforts focus on one or other of
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these pieces at the expense of holistic treatment, thereby encouraging unwarranted

polypharmacy and reducing diagnostic reliability. It may be that such dangers are increased

where legal rather than clinical definitions are the operative diagnostic boundaries that

determine what types of treatment may be given without consent, or what kind of services

are available.

1.71 The practical problem that psychiatric co-morbidity poses to services is, therefore, to

balance sufficient specialisation to provide a quality service to patients with sufficient

flexibility to avoid excluding patients on relatively arbitrary bases. Government has

recognised that personality disorder has in the past been ‘a diagnosis of exclusion’ and that

in 2002 a third or more of all NHS Trusts provided no identified services to this group of

patients69. The apparent prevalence of psychiatric co-morbidity lends support to

Government policy that NHS Trusts should not be expected to provide dedicated in-patient

wards for personality disordered patients in general adult mental health services, as any

personality disordered patient likely to need inpatient services outside of the forensic sector

is arguably most likely to exhibit concurrent mental illness. However, forensic services are

more likely to segregate their personality disorder and mental illness sectors, and

registration requirements for Independent Hospitals may specify the legal categories of

patient that such hospitals are entitled to admit. Whilst these forms of specialisation may

have clinical justifications that outweigh potential disadvantages, Government and service

commissioners should be aware that one such danger is of patients’ needs ‘falling between’

such categories, either to the detriment of a holistic approach to patient care, or to the

complete exclusion of some patients from services.

Executing section 135 warrants
Ward v Commissioner of Police for the Metropolis and others
[2005] UKHL 32, May 2005

1.72 We discussed the Court of Appeal ruling on this matter in our last Biennial Report70: that

ruling has now been overturned in the House of Lords.

1.73 In 1997, W was removed from her home pursuant to a warrant issued under section 135 of

MHA 1983. The warrant named the ASW who was to execute it, as well as a consultant

psychiatrist and another medical practitioner. However, the warrant did not name a

particular police constable, nor did it state the premises on which it was to be executed. The

named ASW was present when W was removed to hospital, but the named consultant and

the other medical practitioner were not. When, next day, W was released from hospital, she

sought damages for false imprisonment, claiming: (1) the warrant was defective; or (2) the

execution of the warrant was unlawful.
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1.74 At first instance, the Court held that the warrant was valid, even though it had been drafted

sloppily, and its execution was lawful. The Court of Appeal overturned this decision, stating

that:

• although ECHR Article 5 was not directly in issue, it was salutary to bear in mind the
protection against deprivation of liberty that it provided;

• when utilising s.135 of the Act, the Magistrates would have an implied power to limit the
length of time for which their warrant would remain valid;

• they could also impose such other conditions as could sensibly relate to the execution of
the warrant, provided they protected the interests of the person liable to be removed and
furthered the object of granting the warrant;

• therefore, although the warrant was valid its execution was not71.

1.75 This matter was appealed to the House of Lords by the Trust involved in the case, which was

concerned at the practical implications for the working of the law. The patient acted in

person (although an amicus curiae was appointed to for the court). Their Lordships

overturned the judgment of the Court of Appeal, ruling that, in the particular circum-

stances of this case, there was neither necessity nor legitimate purpose in naming the

individuals. The inclusion of named professionals on the warrant in this case appeared to

have stemmed from administrative error rather than any considered need, and there was

‘nothing … to suggest that, in signing and issuing the warrant, the magistrate … actually …

applied his mind to whether, or why, these individuals should be specified’72.

1.76 Their Lordships noted that:

• the Mental Health Act 1959 had abolished the previously established statutory
requirement to name the doctor who was to attend the execution of a warrant under
s.15(2) of the Mental Deficiency Act 1913; and 

• s.119 of the Police and Criminal Evidence Act 1984 had removed any requirement to
name the police constable;

and agreed that this legislative history made Parliament’s intention clear: there was to be no

requirement to name these professionals. From that basis of agreement, their Lordships

adopted slightly different approaches to the question of whether a magistrate legitimately

could attach conditions to the issue of a s.135 warrant.

1.77 Lord Rodger’s partially dissenting view took as its basis Attorney-General v Great Eastern

Railway Co (1880):

whatever may be fairly regard as incidental to, or consequential upon, those things
which the legislature had authorised, ought not (unless expressly prohibited) to be held,
by judicial construction, to be ultra vires73

where ‘incidental to’ may be read to include matters which ‘may reasonably and properly be
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done under the main purpose74. This suggested that there could be circumstances (e.g.

where a patient has a particularly good relationship with one professional, or a particularly

bad relationship with another) where the naming of an individual practitioner to execute a

warrant could be properly regarded as ‘incidental’ to the magistrates’ power to issue that

warrant, and therefore not ultra vires. Similarly, a magistrate could, in Lord Rodger’s view,

make other conditions on the execution of a warrant, such as that it should not take place at

night.

1.78 In contrast, Lady Hale’s approach, which was endorsed by Lords Steyn, Hutton and

Carswell, implicitly rejected this view, adopting instead the general principle that there can

be implied into a statutory power only such incidental powers as are necessary for its

operation75, and not such as might be ‘sensible or desirable’76. Lady Hale concluded that it

was not permissible on this basis to imply into s.135 a power to insist that named profes-

sional execute the warrant.

1.79 The Court declined to reach a final conclusion on the extent to which other specific powers

(such as whether s.135 warrants may be time-limited by magistrates’ upon issue), although

Lady Hale’s construction outlined above would presumably be the most likely test to be

applied in any future legal challenge. In what may be an important dicta, Lady Hale inclined

to the view that the provisions of ss.15 and 16 of the Police and Criminal Evidence Act 1984

apply to warrants issued under s.135 of the Mental Health Act 1983 – an interpretation that

we have always supported, but which appeared to have been not followed by the Court of

Appeal. Accordingly, applications for warrants should be made ex parte in writing; can only

be used to gain entry to premises once; and expire after one month. In our last report we

discussed this issue at length and called for Government guidance giving an authoritative

view on the requirements for s.135 warrants in the light of PACE and human rights require-

ments77. This judgment may perhaps now enable this recommendation to be acted upon.

The MHAC has made available a precedent warrant for s.135 purposes on its website (see

Chapter 4.194 below).

Definition of 'a public place'
R v Leroy Lloyd Roberts 
[2003] EWCA Crim 2753, October 2003

1.80 Having received an emergency call, a police officer tried to enter R’s house. There was a

struggle in R’s front garden, during which R and the police officer fell over. It is relevant to

the case that the garden was very narrow, and the gap between the house and the public

highway was only one metre wide. R was restrained and taken to the police station, where he

was searched and found to be in possession of a knife.

1.81 R was charged, amongst other things, with having a blade or a sharply pointed article in a
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public place.78 For these purposes, ‘public place’ ‘includes any place to which at the material

time the public have or are permitted access, whether on payment or otherwise’.79 This

definition is similar to the one used in s.136 of MHA 1983, so that the ‘place of safety’

provisions may be used ‘If a constable finds in a place to which the public have access a person

who appears to him to be suffering from mental disorder and to be in immediate need of

care or control’.80

1.82 When R came before the Crown Court, the trial judge accepted that the front garden was not

a place to which the public was permitted access. However, given that it would be possible

for someone standing in the garden to use his knife against a passing pedestrian, he directed

the jury that the front garden was a public place for the purpose of this case. R was

convicted, and he appealed.

1.83 The Court of Appeal held that the trial judge was wrong: land adjacent to areas to which the

public had access could not be a public place, even if the harm against which the offence was

designed to provide protection could be inflicted from that land. R’s conviction was

therefore quashed.81 This decision is consistent with an earlier decision of the Court of

Criminal Appeal, to the effect that a garden is not a public place for the purposes of the

Public Order Act 1936.82 

Director of Public Prosecutions v Pauline Zhao and John Zhao 
[2003] EWHC 1724 (Admin) June 2003

1.84 The defendants were charged with having a dangerous dog in a public place contrary to s.

3(1) and (4) of the Dangerous Dogs Act 1991 (‘DDA 1991’). Under s.10(2) of DDA 1991,

‘public place’ means:

[A]ny street, road or other place (whether or not enclosed) to which the public have or
are permitted to have access whether for payment or otherwise and includes the
common parts of a building containing two or more separate dwellings.

1.85 In this case, the alleged ‘public place’ was a cul-de-sac on which the defendants’ commercial

premises were situated. It was alleged that their dog bit a third person on the pavement just

outside those premises. The defendants were convicted on the evidence of a police

constable, who said she had seen children playing and cars parked on the cul-de-sac in

question. Despite this evidence, the District Judge ruled that the street was not a public place

as defined in DDA 1991, s.10(2), and he dismissed the case. The prosecution appealed.

1.86 Although the police constable had been unable to say precisely when she had seen the

parked cars and the playing children, the Administrative Court held that her evidence was
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prima facie evidence that the relevant area was a ‘public place’. Therefore, it allowed the

appeal and remitted the matter to the magistrates’ court for further hearing.

Right of access to MHRT for section 2 patients 
MH v Secretary of State for Health & Others

[2005] UKHL 60, October 2005.

1.87 The original appellant, MH, was a woman with Downs’ Syndrome. In January 2003 a social

worker executed a warrant under s.135 to remove her from the sole care of her mother and

take her to a place of safety, from where she was detained under s.2 of the 1983 Act. Her

mother’s attempt to discharge her from this section was barred under s.25 and, on the day

before the s.2 would expire, proceedings began to displace the mother as Nearest Relative on

the grounds that she unreasonably objected to the proposed making of a Guardianship

order. Displacement proceedings took a number of weeks to resolve, during which time

MH’s s.2 detention was extended by virtue of s.29(4). During this time the Secretary of State

acceded to a request to use his discretion under s.67 to refer the case to the MHRT, where an

unsuccessful appeal against detention was heard.

1.88 The original appeal claimed that MH’s rights under ECHR Article 5 (right to liberty) had

been violated. The two key questions in the case were:

• whether patients should have a right to apply to the MHRT themselves when their
detention is extended under s.29(4) pending resolution of an application to displace a
Nearest Relative

• whether the case of patients who lack the capacity to make their own applications to be
discharged from detention under s.2 of the Act should automatically be referred to the
Tribunal.

1.89 The Court of Appeal found that there had been a violation of MH’s rights under Article 5(4)

and made the following declaration of incompatibility under section 4 of the Human Rights

Act 1998:

(i) Section 2 of the Mental Health Act 1983 is incompatible with ECHR Article 5(4) in that
it is not attended by adequate provision for the reference to a court of the case of a
patient detained pursuant to s.2 in circumstances where a patient has a right to make
application to a Mental Health Review Tribunal but the patient is incapable of
exercising that right on his own initiative;

(ii) Section 29(4) of the Mental Health Act 1983 is incompatible with ECHR Article 5(4) in
that it is not attended by provision for the reference to a court of the case of a patient
detained pursuant to s.2 of that Act whose period of detention is extended by the
operation of the said s.29(4).

1.90 This declaration was overturned in October 2005 following appeal by the Secretary of State

to the House of Lords83. In the only reasoned speech of the judgment, Lady Hale found

nothing in law to justify an implication in Article 5(4) that an automatic reference should be

made to the Tribunal in every case where a patient lacks the ability to make his or her own
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application. Her view was rather that ‘every sensible effort should be made to enable the

patient to exercise [the right to take proceedings] if there is reason to think that she would

wish to do so’84. In their Lordships’ view, a mentally incapacitated patient, both in theory

and according to the facts of this case, was so enabled by the existing legal mechanisms of

the rights and duties given, under the 1983 Act, to hospital managers, Nearest Relatives and

the Secretary of State85.

1.91 We are sceptical of their Lordships’ conclusion on this point. Some incapacitated patients

will, unlike MH, have no carer or relative intervening on their behalf, and such patients’

rights to take proceedings will now be dependent solely upon a decision by a mental health

professional that the patient would exercise that right if he or she could do so.

1.92 At the start of her speech (para 5), Lady Hale referred to the fact that the European Court’s

ruling in HL v United Kingdom has necessitated a review of their Lordships’ previous

assumption (in their Bournewood ruling of 1999) that the powers of the 1983 Act are

reserved, in cases of patients lacking capacity, for those who a evidently non-compliant with

admission to hospital. Although there has as yet been no announcement over Government’s

legislative response to HL v UK, it seems likely that the service response to the ruling has

already undermined this assumption. Services mindful of their duties under the Human

Rights Act 1998 have already begun to detain some incapacitated but compliant patients

under the powers of the 1983 Act where their failure to do so might be construed as an

unlawful deprivation of liberty. It is surely a lesson of the Bournewood case that the decisions

of mental health professionals alone offer inadequate protection to the incapacitated patient

and we take the view that a more structured system of enabling such patients detained

under s.2 to exercise their rights of appeal to the Tribunal would have been better, and may

yet be deemed necessary by subsequent European Court rulings.

1.93 Whilst we were disappointed at the Government’s decision to challenge the Court of Appeal

judgment in MH, we hope that the success of that challenge will not preclude further

consideration of how safeguards for incapacitated patients may be improved. We discuss

this and make recommendations at Chapter 4.111 et seq below.

Standard of proof in MHRT hearings
R (on the application of DJ) v MHRT; R (on the application of AN) v
MHRT (Northern region) and (1) Mersey Care Mental Health NHS
Trust, (2) the Secretary of State for the Home Department and (3)
Mind (The National Association for Mental Health) 

[2005] EWHC 587 (Admin), April 2005

1.94 AN was admitted to Ashworth Hospital in 1985 having been found unfit to plead after he

had killed a mother and her two children the previous year. He had subsequently been

found fit to plead and returned to court where he was convicted of manslaughter on ground

of diminished responsibility and returned to the hospital under s.37/41. At an MHRT

hearing lasting five days in 2004 submissions were made as to the standard of proof that

69

84 ibid., para 23

85 ibid., paras 25-7



should be applied to the Tribunal’s deliberations. In its statement of reasons for its decision

not to discharge AN, the Tribunal concluded 

that in relation to assessment of conflicting expert opinions and diagnoses a balance of
probabilities is the realistic standard. However we consider that in accordance with our
normal practice wherever it is necessary to resolve important issues of fact upon which
important consequence flow a much higher standard, akin to the criminal standard, is
both fair and reasonable86.

1.95 DJ had been detained at for eight years under s.37. His MHRT hearing in 2004 was

presented with an independent social circumstances report that stated uncertainty as to

whether the conditions for compulsion were met, but no expert medical evidence had been

called by the patient. In its statement of reasons not to discharge DJ, the Tribunal,

bearing in mind that the burden of proof lay on the detaining authority and that it
needed to demonstrate a right to detain on the balance of probabilities, …accepted the
evidence of [the RMO] that the statutory criteria were met since there was no evidence
to contradict this87.

1.96 The statements of these two Tribunals gave rise to the case. It was argued by the patients’

solicitors that the Tribunals had erred in accepting a too-low civil standard of proof (i.e. the

balance of probabilities) where they should be required to adopt either the criminal standard

of proof (beyond reasonable doubt) or the ‘clear and convincing evidence’ standard of proof

applied by the US Supreme Court in Addington v Texas (1979). The MHRT and Home

Secretary argued that the civil standard of proof was the appropriate standard, with the

Home Secretary arguing that the Tribunal in AN’s case therefore misdirected itself in the

patient’s favour by adopting a higher standard for parts of its deliberations.

1.97 The judge, Mr Justice Munby, essentially agreed with the position of the Home Secretary. He

found that the question that Tribunals must first answer in their deliberations – whether

someone is suffering from mental disorder – was a matter of fact and therefore susceptible

to a standard of proof, and that this standard of proof should be a balance of probabilities88.

The remaining questions established for a Tribunal by the Mental Health Act – whether that

disorder is of a nature or degree warranting detention; whether detention is necessary for

the health or safety of the patient or the safety of others; and, for restricted patients, whether

they should be liable to recall after discharge – are not susceptible to any standard of proof,

being matters of judgment.89 Where the Tribunal relies on allegations of past conduct, it

must decide as a matter of fact whether the allegation has been proved, but only to a civil

standard (i.e. on the balance of probabilities).
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1.98 Notwithstanding their adoption of civil standards of proof, Tribunals must:

• have regard to the particular dangers of relying upon second, third or fourth hand
hearsay;

• be appropriately cautious of relying upon assertions of past events which are not
securely recorded in contemporaneous notes, particularly if the evidence is only hearsay;

• be alert to the well-known problem that constant repetition in ‘official’ reports or
statements may, in the ‘official’ mind, turn into established fact something which has no
secure foundation in either recorded or provable fact; and

• guard against too quickly jumping to conclusions adverse to the patient in relation to
past events where there is no clear account in contemporaneous notes of what is alleged
to have happened.90

1.99 In Tribunal hearings, Munby J suggested that opportunity for cross examination of relevant

witnesses may be a requirement of fairness where such witnesses’ hearsay evidence is

fundamental to the decision and is to be relied upon to that extent.

1.100 Munby J’s warning to Tribunals that they must be alert to the dangers of relying on hearsay

evidence has general relevance across mental health services, particularly with regard to

incident reporting and risk-assessment. Writing in 1993, Lucy Scott-Moncrieff argued that

key decision-making in forensic psychiatry may be biased against patients by false or

misleading information included in their records91. Giving an account of some inaccuracies

encountered in respect of her clients, Scott-Moncrieff suggested that risk-assessments, and

therefore reports to Tribunals, may have been influenced by such inaccuracies and that

patients may therefore not have been discharged on the basis of false information. A study

published by two psychiatrists in 2000 found ‘significant discrepancies, particularly in the

reporting of aggressive behaviour’ when comparing accounts of incidents and reports to the

MHRT against contemporaneous records made in their own regional secure unit over two

years92. The authors of the latter study concluded that the unit’s procedures for incident

recording could allow for inaccuracies and instigated measures to counter descriptions in

truncated ‘psychiatric jargon’ (i.e. ‘behaved aggressively’ or ‘agitated’) and to ‘assiduously

record eye witness accounts, taking statements in criminal justice style, to incorporate into

routine record-keeping and reports’.

Conflicts of interest & MHRT panels
R (PD) v West Midlands and North West MHRT & Mersey Care NHS
Trust 

[2004] EWCA Civ 311, March 2004 

1.101 The claimant, PD, had applied to the MHRT against his detention at Rathbone Hospital

under s.3 of the Act. The medical member of the Tribunal that considered his case was Dr A,

a consultant psychiatrist at the Hesketh Centre. Both Rathbone Hospital and the Hesketh
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Centre formed part of the Mersey Care NHS Trust’s Adult Mental Health Directorate.

However, Dr A had never worked at Rathbone Hospital, nor had he ever met PD or any of

the other witnesses at the Tribunal hearing.

1.102 PD sought to challenge the Tribunal’s decision to dismiss his application. He argued that

although there had been no actual bias on the part of Dr A, in the view of a fair-minded and

informed observer there was a real possibility of sub-conscious bias. Therefore, the patient

continued, there was a breach of the right to a fair trial guaranteed by ECHR Articles 5(4)

and 6.

1.103 The court dismissed the patient’s challenge at first instance93. First, it held that Dr A was not

an ‘officer’ of Mersey Care NHS Trust and so would not be prohibited from sitting on

Tribunals in its hospitals.94 Second, the court held that a fair-minded and informed observer

would be satisfied that there was no real possibility that the Tribunal or Dr A were biased,

because:95

• although Rathbone Hospital and the Hesketh Centre were in the same directorate, on a
day-to-day basis they were managed independently of each other;

• Dr A had had no previous dealings with PD, Rathbone Hospital, or any witness in these
proceedings;

• the basic terms and conditions of Dr A’s employment contract were set nationally,
‘thereby removing them from Mersey Care’s sphere of influence’;

• there was nothing to suggest that Dr A could be disciplined by Mersey Care NHS Trust
for anything he did while sitting on a MHRT;

• ‘there was no evidence that there was any promotion or demotion that Mersey Care
could offer consultant psychiatrist such as [Dr A]’;

• if Dr A was dismissed, he would have a right of appeal to the Secretary of State;

• ‘there is nothing to suggest that it was a matter of great or any importance to Mersey
Care if the claimant was or was not discharged’;

• Dr A had a professional obligation to act independently, in the interests of his patients
and not those of his employer.

1.104 This decision was appealed. The Court of Appeal upheld the decision of the High Court,

although it applied slightly different analysis and was more cautious over the relevance of

apparently analogous cases, stating that:

It is right that we should record that the initial reaction of each member of the court to the
facts of this case was that the suggestion that [Dr A] might have been biased was absurd.
[…] It seemed to us that […] the argument that there was apparent bias in this case was
founded on an analysis of case precedent rather than the apprehension of the reasonable
observer. It also made us wonder why these proceedings had ever been brought.96

1.105 Notwithstanding the Court of Appeal’s disdain of the case, two issues that it ruled upon are

worthy of note:
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Definition of an ‘officer’.

1.106 The MHRT Rules prohibit anyone from sitting as a Tribunal member who is ‘a member or

officer of a health authority which has the right to discharge the patient under section 23(3)

of the [Mental Health] Act.’ 97 It was accepted that Dr A was not a ‘member’ of Mersey Care

NHS Trust, but was he its ‘officer’? The Court of Appeal said he was not. Referring to the

dictionary definition of the word,98 it concluded that it was people who ‘manage the affairs

of the authority in question’ 99 that would be excluded under this ground.

1.107 This may be an important decision, for the word ‘officer’ appears throughout MHA 1983

and often seems to be used in a less narrow sense100. It also leaves open the possibility of

unlawfulness where a MHRT medical member exercises some degree of ‘management or

direction’ of the detaining Trust.

Employees of detaining authorities & MHRT panel membership

1.108 Even if he wasn’t an ‘officer’ of the detaining trust, Dr A was certainly it’s employee, and his

participation in the MHRT hearing would have been unlawful if he could thereby be seen to

be neither independent nor impartial. The Court held that there was no general rule

prohibiting an employee from sitting on a Tribunal in proceedings to which his employer is

a party.101 However, it found that a NHS Trust was not ‘a party’ to the proceedings for this

purpose because it did not have ‘any particular interest in the outcome.’102 Had Dr A been

employed at Rathbone Hospital – where the patient was detained – ‘there might have been

reasonable apprehension that he would have come into contact with those actually respon-

sible for D’s detention.’103 However, that was not the case here, and the Court of Appeal

concluded that there was nothing in Dr A’s employment with the detaining Trust to give rise

to an appearance of bias in this case.104

1.109 The Court of Appeal suggested that the Conflict of Interest Guidelines drawn up by the

Regional Chairs of the MHRT to avoid conflicts of interest were ‘incoherent’105. In April

2005 the guidelines were withdrawn, the Regional Chairmen of the MHRT having

concluded that ‘it is dangerous and probably futile to list or determine the factors which

may, or may not, give rise to a real danger of bias’. In place of the Guidelines, the Regional

Chairmen set out general guidance to members of questions of possible bias. We summarise

the principles established in that guidance in the following points:

73

97 Mental Health Review Tribunal Rules 1983, r 8(2)(b)

98 ‘A person holding office and taking part in the management or direction of a society or institution’ – New
Shorter Oxford English Dictionary

99 Para 24 of the Judgment

100 For example, in the case of Approved Social Workers (ASWs). Technical questions regarding the
employment status and role of ASWs discussed in MHAC (2003) Tenth Biennial Report: Placed Amongst
Strangers, Chapter 8.87-9 and recommendation 26 have not been addressed by Government to date.

101 Para 26 of the Judgment. See also: R v Spear [2002] UKHL 31

102 Para 28 of the Judgment

103 ibid., para 37 

104 ibid., para 36 

105 ibid., para 44 



(i) The right to a fair hearing by an impartial tribunal is guaranteed in principle by the
European Convention and places an obligation on MHRT members to act without
partiality or prejudice;

(ii) any direct pecuniary or proprietary interest in the subject matter of a proceeding,
however small, operates as an automatic disqualification;

(iii) in cases other than where automatic disqualification applies, the test is whether a fair-
minded and informed observer, having considered the given facts, would conclude that
there was a real possibility that the tribunal was biased106;

(iv) this broad test requires each case to be determined on its own facts and issues: no sound
objection could be based upon religion; ethnic or national origin; gender; age; class or
sexual orientation etc; nor ordinarily on matters relating to employment background
or history; previous political associations; extra curricular utterances or previous
decisions, etc107; but 

(v) a real danger of bias might be thought to arise from personal friendship or animosity
between the MHRT panel member and any other person involved in the case; or if the
member had been closely involved with any such person in a professional relationship
such as court proceedings; or when, in similar circumstances, the member has in a
previous case rejected the evidence of that person in such outspoken terms as to throw
doubt on his ability to approach such evidence with an open mind on a later occasion;
etc.

(vi) If there is any real ground for doubt, that doubt should be resolved in favour of recusal.

1.110 We discuss further aspects of conflicts of interest in MHRT panels below at Chapter 4.119 et

seq.

The re-detention of patients after MHRT discharge
R v East London and the City Mental Health Trust and another, ex
parte von Brandenburg 
[2003] UKHL 58. November 2003

1.111 Against opposition from his RMO and clinical team, the patient was granted a deferred

discharge from s.2 detention by the MHRT in March 2000. On the day before the discharge

was to take effect, he was detained under s.3.

1.112 The patient sought judicial review of his re-detention. He said it was unlawful because there

had been no relevant change of circumstances since the MHRT granted him a deferred

discharge. The respondents argued that a change of circumstances was not necessary in

order for a patient to be detained again.

1.113 The patient was unsuccessful at first instance and in the Court of Appeal. In the latter108,

Lord Phillips MR held that where ‘a sensible period’ had elapsed following discharge,
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…to require the professionals involved to investigate […] in order to decide whether or
not there has been a relevant change of circumstances would not be helpful or even
meaningful.109

However, he warned that a very different position would obtain where the re-detention

application was made ‘within days’ of the Tribunal discharge. In such a situation, there was

likely to have been a difference of view between the patient’s doctors (and social worker) and

the MHRT, and, ‘where such a conflict exists, it is the opinion of the Tribunal that is to

prevail’.110 Furthermore, s.13 of the 1983 Act requires the ASW who makes a fresh detention

application to be satisfied that ‘an application ought to be made’. Where the patient had been

recently and lawfully discharged by a MHRT, it was difficult to see how the ASW could be so

satisfied, and so any application s/he made in those circumstances would be irrational.

1.114 Mr Justice Sedley reverted to the judgment of Laws J in R v Managers of South Western

Hospital, ex parte M, [1993] QB 683, which had been decisive at first instance in this case.

Laws J had stated that 

[T]here is no sense in which those concerned in a section 3 application are at any stage
bound by an earlier Tribunal decision. The doctors, social worker, and managers must,
under the statute, exercise their independent judgment, whether or not there is an
extant Tribunal decision relating to the patient.111

1.115 Sedley J agreed that a change of circumstances would justify a departure from a recent

MHRT discharge, and he acknowledged that if there had been no such change, the ASW and

the recommending doctors were not legally bound by the discharge. However, he said:

They must have due regard to such a decision for what it is: the ruling of a body with
duties and powers analogous to those of a court […] The second decision must be
approached with an open mind, but it is not necessarily going to be written on a clean
slate.112

The House of Lords

1.116 Lord Bingham delivered the only substantive speech. He said that, though it was ‘narrow’,

the question at issue in this case was one of ‘practical importance’.113 The need to comply

with Article 5(4), and with the rule of law, meant that decisions of legally constituted courts

and tribunals should be respected.114 Therefore, ‘It is not open to an ASW to apply for the

admission of a patient […] simply because [s/he] disagrees with a Tribunal’s decision to

discharge. That would make a mockery of the decision’.115 However, Lord Bingham set out

the following ‘important considerations’:

75

109 ibid, para 30

110 ibid., para 31

111 [1993] QB 683, at p.696

112 [2001] EWCA Civ 239, para 42

113 [2003] UKHL 58, para 6

114 See, for example: Pickering v Liverpool Daily Post & Echo Newspapers plc [1991] 2 AC 370

115 [2003] UKHL 58, para 8



• A MHRT can consider a patient’s condition only at the time of the hearing, and it ‘cannot
ignore the foreseeable future consequences of discharge’.116 However, it ‘is not called
upon to make an assessment which will remain accurate indefinitely or for any given
period of time’.117

• Although a Tribunal discharge might give pause to a psychiatrist who had opposed it, he
‘cannot be obliged to suppress or alter’ his opinion, because his duty to his client and to
the public ‘require him to form, and if called upon express, the best professional
judgment he can, whether or not that coincides with the judgment of the Tribunal’.118

• It is significant that, under s.13 of the 1983 Act, an ASW is under a duty to apply for
detention where s/he is satisfied that such an application ‘ought to be made’.

1.117 Although Lord Bingham concluded that the decision of the Court of Appeal was broadly

correct, his test was different. He said:

‘[A]n ASW may not lawfully apply for the admission of a patient whose discharge has
been ordered by the decision of a Mental Health Review Tribunal of which the ASW is
aware unless the ASW has formed the reasonable and bona fide opinion that he has
information not known to the Tribunal which puts a significantly different complexion
on the case as compared with that which was before the Tribunal’.119

1.118 Broadly speaking, information ‘not known to the Tribunal’ is likely to be information which

existed but which was not made available to the Tribunal at the time of its hearing, or new

information reflecting a change in the patient’s condition or other circumstance since the

Tribunal hearing. In this case, the ASW had attended the MHRT hearing, had heard its

decision and read its written reasons, and so, in the view of Lord Bingham, was well placed

to decide whether this test had been fulfilled120. However, this would not always be so, and

there might be cases in which the ASW was unaware that there had been a MHRT hearing.

1.119 The patient argued that each ASW should have a duty to make reasonable enquiry as to any

prior Tribunal decision, but Lord Bingham did not accept this. He noted that under s.13(2)

of the Act, an ASW must ‘interview the patient in a suitable manner and satisfy himself that

detention in a hospital is in all the circumstances of the case the most appropriate way of

providing the care and medical treatment of which the patient stands in need’. In this way,

the ASW might learn of an earlier MHRT decision and the reasons for it. However, if s/he

did not, Lord Bingham could ‘see no ground for implying a more far-reaching duty of

enquiry not expressed in the statute’.121

1.120 Lord Bingham thought that only a light additional duty should be imposed upon an ASW in

these circumstances: ‘a patient should be informed why an earlier Tribunal decision is not

thought to govern his case if an application for admission is made [that is] inconsistent in
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effect with the earlier decision’.122 However, even this duty would be a limited one, and an

ASW could not be required to make a disclosure that would be harmful to the patient or

others.

1.121 Although this case may be the last word of the judiciary on the general principle at stake, it

would seem that there are still some broad uncertainties for practitioners which will have to

be grappled with by authority’s legal advisors and potentially the courts. One instability in

the judgment would seem to be the question of what might constitute ‘new’ information,

particularly where an authority feels that the Tribunal failed to take into account some

important aspect of a case, or failed to show that it did so. In such a case, the interests of

fairness and justice would seem to require that the authority seek judicial review of the

decision, rather than undermine or override it through instigating a new detention,

although the option of judicial review may not be attractive where a patient has already left

the hospital on the basis of the contested decision123. In discussions with some legal advisors

to detaining authorities, it has been suggested to us that the Brandenburg judgment might

provide an alternative means for an authority to prevent what it sees as the dangerous

discharge of a patient from hospital.

Requirement on MHRT to give reasons for its
decisions
R (on the application of Li) v MHRT 
[2004] EWHC 51 (Admin), January 2004

1.122 In this case a successful application for the judicial review of a Tribunal decision was based

upon a claim that the reasons given for its decision had been inadequate. It highlights the

need for full disclosure of the Tribunal’s reasons for its determination. In the light of the Von

Brandenburg case (see above), such reasons should be provided speedily upon any decision

to discharge a patient, to allow an ASW to respond appropriately if re-detention becomes a

possibility soon after discharge.

77

122 ibid., para 12

123 It was established in R (on the application of H) v Ashworth Hospital Authority & others [2002] EWCA Civ 923
that, where an application for judicial review of an Tribunal decision is made, that application may also
request a stay of that decision, even where the practical effect of granting such a stay would be to require a
patient who had been discharged as a result of the contested decision to return to hospital whilst the court
heard the case. Dyer LJ suggested that the jurisdiction to grant such stays should be used sparingly, and ‘that
the court should usually refuse to grant a stay unless there is a strong, and not merely arguable, case that the
Tribunal’s decision was unlawful’ and there is ‘cogent evidence of risk and dangerousness’ (para 47). Where
any stay of a Tribunal decision is granted pending judicial review, the case should be determined ‘with the
degree of speed appropriate and usual in a habeas corpus case’ (i.e. if at all possible, within days of the
application) (paras 47 – 48).



Tribunal hearings in public 
R (on the application of Mersey Care NHS Trust) v Mental Health
Review Tribunal; Ian Stuart Brady and Secretary of State for the
Home Department 
[2004] EWHC 1749 (Admin), July 2004

1.123 This case has been analysed in the Journal of Mental Health Law by David Hewitt124.

1.124 Ian Stuart Brady is a restricted patient detained at Ashworth Hospital after having been

transferred from prison. In 2000 he was unsuccessful in challenging his force-feeding by the

hospital in response to his hunger-strike125. In 2003 his request that his next MHRT hearing

be held in public was accepted by the Tribunal after an initial refusal. The hospital had

opposed this request, arguing that Mr Brady did not have the capacity to request a public

hearing, and that the impact of such a hearing would be inappropriate, both in its own right

on clinical and security grounds and in terms of the publicity that it generated. The MHRT

held that:

• a Tribunal hearing must be held in private unless the patient requests a public hearing
and a public hearing is not contrary to the patient’s interests;

• the Tribunal was not satisfied that Mr Brady lacked the capacity to request a public
hearing and therefore presumed that he had such capacity; and

• a public hearing would not be contrary to Mr Brady’s interests.

This decision was challenged at judicial review by Mersey Care NHS Trust as the hospital

manager.

1.125 This judicial review took place against the background of Article 6 of the ECHR, which

establishes that everyone is entitled to ‘a fair and public hearing’ in determination of their

civil rights. The ECHR qualifies this entitlement in allowing that the press or public may be

excluded from all or part of the trial for various purposes, including in the interests of

morals and public order, or in special circumstances where publicity could prejudice the

interests of justice.

1.126 Beatson J, presiding, found for the Trust, setting aside the MHRT decision and remitting the

matter back to the MHRT for reconsideration. The judgment found the MHRT’s decision to

have been flawed in a number of respects, including:

• it was, in the judges’ view, based upon an incorrect assumption that the MHRT’s own
powers to control publicity were underpinned by contempt laws126; and

• in part because of this over-estimation of its powers, the MHRT had failed to take
account (or show that it had done so in its reasons) of relevant considerations to its
decision:
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• although the MHRT rules only relate the decision whether to hold a hearing in public
to determination of interests of the patient, because those rules establish permissive
powers to hold public hearings rather than a duty to do so, the MHRT should take
account of wider considerations (such as issues of security, public order and the
interests of other patients) when deciding whether to exercise its discretion; and 

• although the MHRT had applied a test of whether Mr Brady had capacity to request a
public hearing, it was not apparent from its decision that it had considered Mr Brady’s
capacity to understand issues relating to the longer-term ‘impact and likely ramifica-
tions’ of a public hearing.

The court’s use of a capacity test to refute the patient’s claim.

1.127 In his analysis of this case, David Hewitt has pointed out, amongst other things, some

aspects of the use of a capacity test that should be of concern. Firstly, there is nothing in the

MHRT rules that explicitly invokes mental capacity as a determining factor in whether a

patient’s expressed wish for a public hearing should be respected: the test is the wider one of

‘the interests of the patient’127. It is undoubtedly the case that a patient’s mental capacity in

relation to a request is relevant to whether meeting the demand would be in his or her best

interests, but it is only one factor. There is a danger of narrowing the scope of patients to take

decisions about their lives by the importation of a capacity test into decisions that should

rest on wider principles.

1.128 Furthermore, the Court showed a curious willingness in Mr Brady’s case to reverse the usual

presumption of capacity. It acknowledged that the MHRT had rightly considered ‘whether

Mr Brady gives proper regard to the risks that he runs’ in requesting his public hearing (the

MHRT having concluded that Mr Brady did do so, on a presumption of capacity which they

found had not been refuted). But Beatson J then went on to insist upon a distinction

between Mr Brady’s capacity to request a public hearing and his capacity to grasp the

implications of having such a hearing and, by interpreting the MHRT’s decision to relate

only to the former, found Mr Brady incapacitated in relation to the latter.

1.129 Mr Hewitt concludes in his review of this case that:

Mr Brady has not enjoyed good fortunes in challenging the organs of the State. He failed
to stop Ashworth force-feeding him and now he has failed to compel the MHRT to hear
his case in public. A common theme of both cases is … Mr Brady’s intellectual capacity.
However much he has of it, it never seems to be enough. His force-feeding was lawful
under the common law doctrine of ‘necessity’ because, although he was perfectly
capable in most every other facet of his life, Maurice Kay J felt that he was not so in
relation to decisions about food refusal. Now, his acknowledged capacity to request a
public hearing has been held not to imply that he is capable of understanding the
implications of such a course. The Court has shown itself willing to make an inference
against Mr Brady from the mere absence of information to support him.

In Brady the State has indeed been fortunate in its choice of adversary, for … its judges
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have always been able to find sufficient – and sufficiently legal – reasons to deny him
what he wants, and to do so, moreover, for his own good128.

1.130 In our last report we discussed the potential role of mental incapacity as a threshold in the

legal framework around compulsion in mental health services. We pointed to the danger of

circularity of definition in making mental incapacity or its absence a fundamental criterion

for compulsion. Where the request of a psychiatric patient makes professionals

uncomfortable or appears to be not in a general best interest, the decision that such a

request is made by an incapacitated patient too easily closes down consideration of whether

it might nevertheless be honoured129. We believe that the above case should sound as an

echo of that caution. We discuss these issues further at Chapter 3.27 et seq below.

Conditional discharge and aftercare duties 
R (on the application of IH) v (1) Secretary of State for the Home
Department (2) Secretary of State for Health and (1) Mental Health
Review Tribunal (2) Nottinghamshire Healthcare NHS Trust 
[2003] UKHL 59. November 2003

1.131 We discussed the Court of Appeal’s 2002 ruling on this case in our last report130. IH was

detained in a high secure hospital in 1995 following a finding of not guilty by reason of

insanity under the Criminal Procedure Insanity Acts (CPIA). His diagnosis was paranoid

psychosis, which was reported to be in remission by 1999. Tribunal hearings over 1999 and

2000 heard conflicting clinical views as to the advisability of discharge, but in February 2000

the MHRT ordered a conditional discharge, deferred until a consultant psychiatrist would

agree to supervise him in the community. No such psychiatrist could be found. In 2002 the

Court of Appeal gave a constructive reading of s.73 of the Act to enable Tribunals to treat as

provisional decisions to discharge patients subject to conditions; to monitor progress in

implementing that decision; and to amend the conditions, or determine that the patient

should remain in hospital, if the original conditions could not be met. The Court of Appeal

suggested that the Secretary of State should refer IH’s case back to the Tribunal. In March

2002 the Tribunal concluded, notwithstanding the view of its earlier hearing, that the

conditions for detention in hospital continued to be met and that IH should remain there.

1.132 The House of Lords’ judgment dealt with a number of important issues arising from the

case up to this point131.

The MHRT as a court

1.133 IH had claimed that because the MHRT could not compel a psychiatrist to supervise him in

the community, the MHRT had no power to enforce its rulings and was not a ‘court’ within
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the meaning of Article 5(4)132. Their Lordships did not agree. They said that the MHRT does

have sufficient ‘coercive power’ to make it a ‘court’. If a condition of discharge cannot be met,

a Tribunal can order the patient’s absolute discharge. The Tribunal’s failure to do so in this

case reflected the MHRT’s opinion of the patient’s mental state, not an insufficiency in its

powers. Their Lordships upheld the Court of Appeal’s interpretation of s.73 of the Act and

its view of the options available to a Tribunal where conditions required for a discharge had

not been met.

1.134 So, even though the MHRT cannot overcome the absolute refusal of clinicians to collaborate

with a conditional discharge, the steps that it can take are more extensive than was first

thought and they do make it a ‘court’ for the purposes of the ECHR.

Unlawful detention?

1.135 The patient had claimed that the period spent in hospital awaiting the fulfilment of

conditional discharge arrangements should be considered as unlawful detention. In this he

relied upon the case of Johnson v United Kingdom133, in which the European Court of

Human Rights held that a patient’s continued detention was unlawful because suitable

after-care arrangements could not be made. However, it was clear that whereas Johnson had

not suffered from mental illness for several years of his detention, it had never been

suggested that this was the case for IH, who had throughout satisfied the ‘Winterwerp

criteria’ for detention134. Their Lordships held that there was ‘a categorical difference, not

[just] a difference of degree’ between the positions of Johnson and IH. In the latter:

the Tribunal considered that the appellant could be satisfactorily treated and supervised
in the community if its conditions were met, as it expected, but the alternative, if these
conditions proved impossible to meet, was not discharge, either absolutely or subject
only to a condition of recall, but continued detention.135

1.136 This aspect of the judgment was further debated in the subsequent case brought by another

patient against Doncaster Metropolitan Borough Council, discussed at paragraph 1.143 et

seq below.

The duty of the PCT

1.137 Where a MHRT discharges a patient subject to conditions, the after-care arrangements

necessary to fulfil those conditions will be made by a PCT (jointly with a local social services
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authority).136 Their Lordships’ judgment on this was little more than a restatement of

existing law137:

The duty of the health authority […] was to use its best endeavours to procure
compliance with the conditions laid down by the Tribunal. […] It was not subject to an
absolute obligation to procure compliance and was not at fault in failing to do so.138

1.138 In any case, Their Lordships found that aftercare authorities ‘had no power to require any

psychiatrist to act in a way which conflicted with the conscientious professional judgment of

that psychiatrist.’139

The psychiatrist as a ‘public authority’

1.139 It was argued on behalf of the patient that one way to ensure that MHRT conditions were

met would be to make every individual psychiatrist a ‘public authority’ for the purpose of

the Human Rights Act 1998.140 This would compel him/her to act compatibly with a

patient’s ECHR rights and, for example, to supervise any patient given a conditional

discharge.

1.140 In our last report we discussed this proposal at length141, noting that, although the Mental

Health Act does limit doctors’ powers, it does not create any general powers or duties that

compromise a doctor’s autonomy to make positive clinical decisions. Under civil powers at

least142, a doctor cannot be compelled to provide treatment to a patient against his or her

wishes. We hoped that the court would reach a balance in their determination of the public

authority role of psychiatrists that did not impose unreasonable responsibilities of psychia-

trists or absolve them of public authority responsibilities where these are warranted.

1.141 Their Lordships declined to consider this general issue. They said that as no claim arose out

of the fact that Tribunal conditions were unmet, the question of public authority responsi-

bilities for psychiatrists was academic for the determination of this case, and that ‘determi-

nation of that question is best left to a case in which it is necessary to the decision’143. It

seems likely that this issue will therefore rise again in a future challenge.

1.142 The European Court of Human Rights has ruled an attempt to take these issues to

Strasbourg on appeal inadmissable.
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W v Doncaster Metropolitan Borough Council 
[2004] EWCA Civ 378, May 2004.

1.143 W was a restricted patient in a medium secure unit (MSU), whose schizophrenia seemed to

be well-controlled by medication. In July 2001 the MHRT agreed to a deferred conditional

discharge on conditions that included residence at appropriate accommodation identified

by his RMO. Problems in identifying place agreed as suitable by all parties, and in providing

adequate social services input, delayed implementation of the discharge: in January 2002

W’s solicitors made a fresh application to the MHRT. The Tribunal met in March 2002 and

directed W’s discharge to a named residential facility in Rotherham, notwithstanding the

concerns of social services. An arrangement was agreed whereby Doncaster Metropolitan

Borough Council, as W’s ‘home’ authority, agreed to put in place community psychiatric

and social supervision until such time as Rotherham could take over. These arrangements

only lasted a short time, due to deterioration in W’s mental state for reasons not relevant to

the legal challenge.

1.144 The patient challenged the lawfulness of his detention during the eight months between

MHRT hearings. The Court of Appeal rejected this on grounds established by the House of

Lords in the IH case (see above), with Mance LJ suggesting that a careful reading of the IH

judgment provided the key to determining all such cases as these. The central question

determining whether a patient may lawfully continue to be detained in hospital where

MHRT-suggested conditions for discharge cannot be met is whether that patient continues

to meet the Winterwerp criteria of being of ‘unsound mind’. In the case of Johnson v UK144,

because it had been determined that the patient no longer suffered from any mental

disorder, any unreasonable delay in discharge could constitute a breach of Article 5. But if a

patient continues to suffer from mental disorder to a nature or degree that warrants hospital

treatment, or would warrant it unless particular arrangements for care outside hospital can

be met, the continued detention in hospital in the absence of such arrangements will not

constitute a breach of Article 5. In IH’s case it had been established that the Tribunal had

viewed the conditions it proposed as essential prerequisites for the patient’s discharge:

although there was no similarly unequivocal explanation of the Tribunal’s thinking in W’s

case, the Court determined that the Tribunal must have taken a similar view. The Court

suggested that ‘it would be helpful in cases … where the patient continues to suffer from an

underlying mental illness which can only be managed in the community provided the

conditions imposed are implemented, if the Tribunal says so when it makes the discharge

order’145.

The duty of s.117 authorities

1.145 Both the House of Lords in IH and the Court of Appeal in this case essentially reiterated the

earlier findings of Lord Philips MR146 on the duties of authorities to discharge their s.117

responsibilities, but added some further observations. In summary, the authority with s.117

responsibility:

83

144 Johnson v UK (1997) 27 EHRR 296

145 W v Doncaster Metropolitan Borough Council [2004] EWCA Civ 378, para 70(3) per Scott Baker LJ

146 R (on the application of K) v Camden & Islington Health Authority [2002] QB 198, para 20



(i) is empowered, but not obliged, to take preparatory steps in making aftercare arrange-
ments prior to a MHRT hearing. The Appeal Court in this case did not overturn Stanley
Burnton J’s statement at first instance that such preparation would be wasteful in
contested cases, but that authorities should if practicable plan after-care before
uncontested Tribunal hearings in order to be able to comply with their duties, but it did
stress that such pre-Tribunal discharge planning was itself a power rather than a duty.
This may conflict with the general guidance given in the Code of Practice (and
reinforced by the Care Programme Approach) that discharge planning should start
upon a patient’s admission to hospital147. The Code is certainly now incorrect in stating
the 1993 case of Fox148 as the authoritative ruling in the matter of pre-discharge
planning. Scott Baker LJ said that the suggestion that there was a duty under s.117 to
establish after-care arrangements prior to discharge in Fox, which he himself had
agreed with in the 1999 case of Hall149, should no longer be followed150;

(ii) in the exercise of its discretion as to what arrangements are appropriate, should
normally give way to MHRT decisions, and should make reasonable endeavours to
implement the MHRT recommendations: in the absence of strong reasons, not to do so
could be an unlawful exercise of that discretion;

(iii) is not itself concerned whether the Winterwerp criteria for the patient’s continuing
detention is met pending arrangements for discharge, as this is a matter for the MHRT;

(iv) will not necessarily breach its duty under s.117 by failing to implement aftercare
requirements if it has used its best endeavours to do so, within the constraints of its
resources151,and is placed under no additional legal obligations in this respect by the
ECHR than already exist in domestic law152. Where there is a breach of s.117 duties, the
true remedy is likely to be judicial review and not damages153.

Aftercare provision
Tinsey (by his receiver and litigation friend Martin Conroy) v Sarker
[2005] EWHC 192 (QB). February 2005.

1.146 This was a dispute over an insurance claim submitted on behalf of DT, who sustained head

injuries when knocked off his bicycle by JS in a road traffic accident. Subsequent to that

accident DT had been detained under s.3 of the 1983 Act, and thus a part of the issue in

contention was whether JS’s insurers should meet a claim that included future care costs,

where there was a liability on the part of DT’s health and social services authorities to make

appropriate provision for this under s.117 of the Act.

1.147 Mr Justice Leveson accepted that the duties on authorities to provide aftercare services to

patients discharged from detention under the Act were mandatory and not subject to
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means-testing. But neither was that duty open-ended, so that the nature and extent of after-

care facilities provided to fulfil this duty must fall to the local authority’s discretion154.

Following from Scott Baker LJ in the Doncaster case (see discussion above), he accepted that

‘there is neither a bottomless pit of funds nor an adequate supply of suitable accommo-

dation … stretched local authorities and health care providers have to make do as best they

can with the facilities and resources available’155. The authorities involved were entitled to

consider not only what the patient’s needs were, but how they could be met within

resources. Whilst the authority may not means-test, it is entitled to take into account a

patient’s actual position with regard to what support the authority must provide (such as

taking into account the fact that someone who is entitled to support under s.117 has a house

that they can safely return to and therefore does not need accommodating). However, unlike

under the National Assistance Act 1948, s.117 of the 1983 Act had no specific provision for

patients to top-up provision so as to receive services of their choice.

1.148 In this case, there was cross-examination of the Director of Social Care for Manchester

Health and Social Care Trust, who explained to the Court the serious budgetary constraints

faced by the Trust. Leveson J stated that it was ‘beyond doubt’ that the financial position of

the Trust was such that there was no question of it funding a regime that was either

acceptable to DT or even found by the Court to be reasonable for his needs156. The judge was

not prepared to require DT to accept the Trust’s ‘best facility for the money that [it] might be

able to spend’157, and saw no statutory means whereby such money could be contributed to

off-set the costs of alternative aftercare arrangements158. He therefore was not prepared to

discount damages awarded to DT for future care provision ‘to reflect the chance’ that the

Trust might subsequently fund all or part of his future placement159.

Conditional discharge and restrictions on liberty 
R (on the application of the Secretary of State for the Home
Department) v MHRT and PH 
[2002] EWCA Civ 1868; [2003] M.H.L.R.

1.149 In 2001 the MHRT agreed in principle to conditionally discharge a patient (PH) who had

spent 44 years in Broadmoor Hospital after having been found unfit to plead on two

accounts of wounding with intent to cause grievous bodily harm. In 1958 he had broken

into the house of a child actress with intent to kill her, and had attacked her parents as they

intervened. PH was 77 years old and in poor physical health at the time of the MHRT
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decision, although he continued to suffer from paranoid schizophrenia and express fixed

delusional beliefs. The conditions of his discharge were determined to be that he should

reside in a hostel which provided 24-hour trained nursing staff supervision, and that he

should not go out from the hostel without being escorted. The Home Secretary challenged

this decision through the courts, arguing that the MHRT had gone beyond its powers by

imposing conditions that amounted to continued deprivation of liberty after formal

discharge. The challenge failed, both at first instance and on appeal.

1.150 In the reasoned judgment of the Court of Appeal, Keene LJ stated five principles established

by Strasbourg jurisprudence as applicable to the interpretation of ECHR Article 5(1)’s

provision for ‘the lawful deprivation of liberty of persons of unsound mind’160, which we

paraphrase below:

(i) There is a basic distinction between restrictions on movement and deprivation of
liberty. The former cannot engage Article 5, but are governed by Article 2.

(ii) The distinction between restrictions on and deprivation of liberty is one merely of
degree or intensity, not nature or substance.

(iii) Courts must start from the actual situation of the individual concerned and take into
account criteria such as type, duration, effects and manner of implementation of the
measure in question.

(iv) Account must be taken of the cumulative effect of the various restrictions.

(v) The purpose of restrictions is relevant. If they are taken principally in the interests of
the individual who is being restricted, they may well not be regarded as a deprivation of
liberty at all161.

1.151 An important reason for the Courts’ rejection of the Home Secretary’s challenge in this case

was that the conditions were considered necessary as supportive measures for PH, who was

deemed unlikely to cope in the outside world without them, and that they could be relaxed

over time as he became more confident outside of a hospital environment.

1.152 This case therefore enabled the MHRT to discharge a patient on condition that he or she

continued to reside in another hospital, and where there may be considerable restrictions on

that patient’s liberty provided that these do not amount to deprivation of liberty and

therefore detention. Cases subsequent to PH have already started to test the boundaries of

this ruling.

R (on the application of G) v MHRT 
[2004] EWHC 2193 (Admin) October 2004

1.153 The patient, G, was 67 years old and had been admitted to Broadmoor Hospital in 1967

under the Criminal Procedure Insanity Act having been found unfit to plead to the rape of

his ten year-old niece and the attempted strangulation of her mother. He had been

conditionally discharged but then recalled in the 1980s, and had been recalled to high secure
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care from other hospital places in 1987 and 1995 following assaults on staff in other

hospitals. He suffered from paranoid schizophrenia, which was controlled with medication

by the time of this case, so that he was then living in a rehabilitation flat at Thornford Park

Hospital. He largely cared for himself in this flat, managing his own cooking, cleaning and

finances. He was allowed unescorted leave of up to six hours a day (and indeed attended the

judicial review hearing on that basis), but was required to agree with staff his times of

leaving and return, and where he will be going. He had to pass through the unit’s security

system to leave, and was usually only permitted to go out in daylight hours.

1.154 In July 2003 the MHRT decided to conditionally discharge G from detention, subject to his

living in a named hostel, and accepting treatment and supervision. The hostel place was

withdrawn subsequent to this decision, and attempts to find another proved unsuccessful.

After two adjournments, the MHRT determined in March 2004 that it would have no

option but to revoke the conditional discharge.

1.155 The patient wanted his conditional discharge more for its symbolic than practical value. G’s

solicitors and RMO proposed that the conditional discharge should be implemented, with

G’s current rehabilitation flat being named as his place of residence. It was suggested that the

change of legal status, whilst giving G the theoretical right to leave, would in fact have little

effect on his day-to-day regime. He was prepared to agree to abide by ‘house-rules’, and

would continue to be required to agree ‘leave’ with his Primary Care Nurse and not go out at

night. If he breached such rules he could be liable to recall under formal powers.

1.156 The MHRT took the view that it could not discharge G into the same hospital place and

under the same degree of scrutiny as he had experienced as a detained patient. It viewed the

regime proposed as a ‘significant deprivation’ (sic) rather than a restriction of liberty, and

that G would therefore not cease to be detained upon his discharge.

1.157 In his judgment, Collins J accepted that it was possible for a patient to cease to be detained if

discharged with a condition that he receives and is subject to supervision at the same hospital

in which he had been detained. He did not, however, accept that this could occur where the

regime and the purpose of restrictions on liberty remain the same as before162. As such he

agreed with the MHRT that it could not conditionally discharge G to remain where he was

under the same conditions.

R (on the application of the Secretary of State for the Home
Department) v MHRT 
[2004] EWHC 2194 (Admin), October 2004

1.158 The patient, MP, was 69 years old. In 1976 he had been ordered to Broadmoor Hospital

under s.37/41, having been convicted of manslaughter after strangling an 11-year old boy

whom he had invited into his house. He was known to have a history of sadistic paedophilic

sexual fantasies. At the time of this offence he was under community supervision, having

been conditionally discharged from a previous hospital order given upon conviction of

indecent assault.
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1.159 In June 2004 the MHRT decided provisionally that MP should be conditionally discharged

from Thornford Park Hospital, where he was then detained in secure conditions, if suitable

accommodation could be found for his placement. It would be a condition of his discharge

that this accommodation was staffed round-the-clock by persons experienced in working

with violent sex offenders, and that he was not allowed to leave that accommodation

without being escorted by such a member of staff who would stay with him at all times when

he was out. The Home Secretary challenged this provisional decision on the grounds that

the conditions post-discharge would inevitably lead to a deprivation of liberty and that it

was unlawful and irrational for the Tribunal to determine this result of an appeal against

detention.

1.160 The case was heard on the same day and by the same judge as that of G above. Collins J

rejected the claim of irrationality (although he allowed that the MHRT’s decision was

‘surprising in the light of the evidence before it’163), but ruled that the MHRT’s decision was

not lawful as it was impossible to argue that what was proposed could amount to anything

less than a deprivation of liberty.164 Whereas ‘in the PH case it was at least hoped that the

need for an escort might reduce in time and in any event it would not have been a disaster to

others if PH did get out since he was not a danger’, in this case the arrangements restricting

MP’s freedom to leave the hostel unescorted was entirely designed to curtail his liberty

because:

if he was [at liberty], he would be a danger to young boys …the fact that MP could be
managed in accommodation outside of a hospital is nothing to the point if there is a
need, as there is in this case, for security which will prevent him from leaving that
accommodation or ever being on his own in the community165.

1.161 In both this case and that concerning G above, counsel for the patients argued that even if a

patient remained deprived of his liberty as a result of a conditional discharge arrangement,

this need not prevent that arrangement provided that the patient consents to that

deprivation and therefore remains a voluntary patient. The approach relied on the

requirement in s.131 of the 1983 Act that ‘nothing in this Act shall be construed as

preventing a patient who requires treatment for mental disorder … from remaining in any

hospital … after he has ceased to be liable to be detained’. Collins J rejected this approach

partly on the grounds that there was ‘a contradiction between the concept of remaining in

hospital as a voluntary patient and being required by a condition imposed by a Tribunal so

to remain’, and that ‘Section 131(1) only applies where there is “no order or direction

rendering him liable to be detained under this Act”’166.

1.162 We discuss general aspects of this case at Chapter 2.56 below.
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Supervised discharge applications requiring
residence in hospital

1.163 The Commission is aware of at least one case of a patient being required to reside at an

Independent Hospital as a condition of supervised discharge under s.25A of the Act. The

extension of such arrangements to other patients was questioned by a social worker

involved with the team, but the Trust solicitors advised that there was ‘nothing wrong’ in

legal terms with such supervision arrangements ‘so long as it is understood by everyone that

the patients are not in any sense detained, but have freedom of movement subject to the

requirements imposed under s.25D’. The basis for this advice was given as the PH case (see

above); the solicitors concerned have since reconsidered their general approach to this

question.

1.164 It is not clear to us that the original advice was correct, even upon the basis of the PH case.

The PH case specifically concerned the conditional discharge of restricted patients by the

MHRT. Where such powers are described in the Act (primarily at ss.73 and 74), neither the

phrase ‘discharge from hospital’ nor its cognates are used. Even in s.42(2), which specifies

the Home Secretary’s power by warrant to ‘discharge the patient from hospital, either

absolutely or subject to conditions’, the result of such action is stated to be that the patient

‘shall cease to be liable to be detained’, rather than necessarily discharged from the hospital

bed. But the drafting of s.25A appears to be more specific:

• An application made under s.25A is made for the patient ‘to be supervised after he leaves
hospital’ and ‘with a view to ensuring that he receives the aftercare services provided for
him under section 117’167.

• This ‘supervision application’ only comes into force when it has been duly made and
accepted ‘in respect of a patient and he has left hospital’168.

• A supervision application may only be made in respect of a patient if there would be
substantial risks to the health or safety of the patient or the safety of others if the patient
does not receive aftercare services under s.117 ‘after he leaves hospital’169.

• The statutory purpose of any requirement under s.25D(3)(a) that the patient resides at a
specified place is ‘to secure that the patient receives the aftercare services provided for
him under section 117’170. Section 117 of the Act applies only to patients who ‘cease to be
detained and (whether or not immediately after so ceasing) leave hospital’.171
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MP v Nottingham Healthcare NHS Trust 
[2003] EWHC 1782 (Admin)

1.165 The claimant, MP, had been admitted to Rampton Hospital under s.37/41 upon conviction

of manslaughter when he was 19 years of age in 1992. In 2000 the MHRT found him not to

meet the test for release from detention, but it supported his care team’s suggestion that he

should move to a medium secure unit. Unfortunately there were problems in locating a

suitable bed and by December 2002 the MHRT sought advice as to the exercise of its legal

powers through stating a special case for determination by the High Court. In giving the

answer, Silber J was critical of the procedure adopted by the Tribunal in this respect.

1.166 One aspect over which advice was sought was whether the MHRT could use its powers to

conditionally discharge MP from Rampton hospital to a medium secure unit. The answer

given was that:

• the Tribunal could discharge the patient conditionally if it was not satisfied that the
detention criteria set out at s.72 (as applied by s.73) were met, but was satisfied that it is
appropriate for the patient to remain liable to be recalled to hospital (i.e. conditional
discharge must be warranted by its statutory criteria, and is not an available tool for
other purposes), and 

• the Tribunal may not impose conditions when discharging a patient conditionally which
require the patient’s continued detention (for any period) at a medium secure or other
hospital.172 

Recall from condition discharge
R (on the application of AL) v Secretary of State for the Home 
Department 
[2005] EWCA Civ 02. January 2005.

1.167 This case was an attempt, before the House of Lords’ overturning of the Court of Appeal’s

judgment in B v Ashworth (see paragraph 1.62 above), to argue the unlawfulness of

detaining a patient under s.37/41 subsequent to his recall from conditional discharge on the

grounds that he is suffering from personality disorder, where it was argued that the court-

order had relied upon a previous classification of mental illness.

1.168 The court rejected this specific appeal because the patient in question had originally been

found ‘not guilty by reason of insanity’ under the Criminal Procedure Insanity Acts (CPIA),

and was never therefore classified according to any statutory scheme. Such classification as

took place during the patient’s detention subsequent to the court order under the CPIA was

a purely medical question: prior to the law changing in April 2005 (see Chapter 5.26 below)

a CPIA patient ordered to hospital ‘as if ’ under s.37 of the Mental Health Act 1983 had no

statutorily required classification.
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1.169 On a more general level, the court upheld the Secretary of State’s contention that his powers

of recall regarding a restricted patient who has been conditionally discharged are not

confined to a situation where the cause of concern relates to a relapse in the classified mental

disorder. It is sufficient that any mental disorder is found to be present to a degree

warranting further detention subsequent to recall. The requirement that the patient’s case is

referred to the MHRT within a month of recall is a safeguard against unwarranted

detention.

'Nature or degree' of mental disorder warranting
detention under the Act. 
R (on the application of the Secretary of State for the Home
Department) v MHRT and (1) DH, (2) South West London & St
George’s Mental Health NHS Trust 
[2003] EWHC 2864. November 2003

1.170 DH was a patient with a diagnosis of mental illness, probably schizophrenia, with an

underlying personality disorder exacerbated by alcohol and substance abuse. He had a

history of repeat admissions, non-compliance with psychiatric treatment, and misuse of

drink and drugs, with some past threatening behaviour involving knives and screwdrivers.

He was detained under s.37/41 after stabbing another patient whilst he was an inpatient in

1998. He had subsequently been conditionally discharged in 2002, but recalled in January

2003 because of concerns over his drug and alcohol use, evidence of hostile behaviour and

an incident of minor self-harm.

1.171 The Home Secretary challenged a Tribunal decision of May 2003 that DH should again be

conditionally discharged from detention. The conditions of his discharge were to be that he

should reside in a staffed hostel under the care of a named RMO and social supervisor,

attend at a clinic, remain compliant with medication and undertake drug screening

procedures.

1.172 The Tribunal had given as a justification for its decision that ‘we conclude that DH’s illness

is of a nature to justify treatment in hospital, but not at present of a degree’.

1.173 The Home Secretary’s argument was that, in determining that DH’s illness was of a nature

but not a degree as to justify detention in hospital, the Tribunal had misdirected itself in

relation to the assessment of the risk that he posed. It had construed ‘nature’ and ‘degree’ as

conjunctive rather than disjunctive, whereas the Act clearly allows that conditions for

compulsion can be met where one or the other can be evinced. The Home Secretary further

argued that DH’s drug and alcohol abuse (and its exacerbation of his mental state) was a

part of the nature of his mental illness that must be addressed in determining whether the

statutory criteria for continued detention in hospital are met. The Tribunal had failed in this

duty, but had instead sought to address the risks posed by DH’s alcohol and substance

misuse only in the context of whether he should be subject to recall.

1.174 Beatson J allowed the Home Secretary’s appeal on above points (but rejected a further

argument that the Tribunal’s decision was necessarily irrational as a consequence), stating
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that, as the Tribunal’s misdirection over the disjunctive nature of may have ‘tainted’ consid-

eration of the question of whether treatment in hospital was necessary at the time of the

Tribunal hearing, the Tribunal’s decision should be quashed and the matter referred back to

the MHRT for reconsideration.

Transferred life-sentence prisoners and appeals
against detention
R (on the application of P) v Secretary of State for the Home
Department 
[2003] EWHC 2953 (Admin), December 2003

1.175 This judicial review was described as ‘another case concerned with the inter-related and

unnecessarily labyrinthine provisions of our penal and mental health legislation relating to

life prisoners detained in a mental hospital’ by its presiding judge173. It concerned a discre-

tionary life prisoner, P, convicted of concurrent charge of rape and manslaughter in 1986,

but resident in Broadmoor Hospital since 1994 when he was transferred under s.47/49 of

the Mental Health Act. His ten-year tariff had expired, but his status as a restricted patient

denied him the right to have his case reviewed by the Discretionary Lifer Panel (DLP) of the

parole board. Under existing legislation as interpreted and applied, P had a right to apply to

the DLP only upon a finding by the MHRT that he should be discharged from hospital

(whether conditionally or absolutely)174. P had the right to apply to the Tribunal once a

year.

1.176 Article 5 of the ECHR lists the justifications for detention under six sub-headings, of which

imprisonment following conviction is the first, and detention of persons of unsound mind

part of the fifth. Where discrete specialist courts determine the lawfulness of detention

under each heading (as with the MHRT and DLP and their respective roles), a particular

problem may arise that was central to this challenge. Provided that the first court finds

grounds for detention under its heading (in this case the MHRT considering the fifth

heading), then the lawfulness of detention is secure for the purposes of Article 5, regardless

of any finding under other heading. But if the first court finds detention unwarranted under

its heading, could the delays involved in applying to the second court deny the detainee an

effective ‘speedy’ review as required under Article 5(4)? 

1.177 P argued that he was indeed denied his rights under ECHR Article 5(4) to have his detention

reviewed speedily by a court that was empowered to release him if that detention was found

to be unlawful. It was proposed that the remedy for this was that MHRT and DLP

proceedings should be convened concurrently take place as a single court hearing. This

would mean that the right to apply to the DLP should extend to all discretionary lifers

whose tariff had expired, including thise transferred to hospital and detained their under

restrictions.
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1.178 Mr Justice Stanley Burnton rejected these submissions, confirming the present reading of

the law as correct. There was no necessary breach of the requirement of a speedy hearing

caused by successive hearings by the MHRT and DLP, although unacceptable delays (which

would have to be determined on the facts of each individual case) could constitute such a

breach.

1.179 In finding that the two courts need not sit concurrently, Stanley Burnton J relied in part on

a distinction made between the purposes served by the MHRT and the DLP in these circum-

stances. The MHRT was only concerned with risk due to mental disorder, but must consider

risk to both the detained person and to other persons. On the other hand, the DLP was

concerned only with risk to persons other than the prisoner, but was not concerned with the

cause of the risk. In cases where the issues under consideration overlap completely (i.e.

where a transferred prisoner whose tariff has expired is only dangerous to others, and only

then as a result of his mental disorder), where the MHRT determines that detention is no

longer warranted, then the DLP considering the case subsequently would only be entitled to

reach a different conclusion if it had information unknown to that Tribunal which puts a

different complexion on the case (see our discussion of Von Brandenburg at paragraph 1.111

et seq above).

1.180 In practical terms, the very small number of transferred lifers that Tribunals recommend for

conditional or absolute discharge (it was stated at the hearing that only 2% of such patients’

applications to the MHRT result in such recommendatons) will then be referred to the

parole board, and can expect a DLP hearing after a wait averaging six-months, during which

time investigations and procedures to establish a release and supervision plan by a

probation officer may take place.

1.181 The European Court of Human Rights has ruled this case inadmissable.

Restriction orders and the transfer of prisoners 
R (on the application of T) v Secretary of State for the Home
Department 
[2003] EWHC Admin 538, March 2003

1.182 In 2002 Ms T was serving a fifteen month sentence in Holloway Prison for failing to satisfy a

confiscation order following a drug-trafficking offence dating back to 1998. Between that

order and her imprisonment she had been a psychiatric inpatient on a number of occasions,

both informally and under sections 3 and 37 of the Mental Health Act. She had a diagnosis

of schizo-affective disorder with episodes of depression and paranoid psychosis, and a

history of suicide attempts and bulimia nervosa. Her mental state deteriorated in prison and

she was transferred under s.47 in June 2002. The Home Office imposed a restriction order,

although the doctor who became T’s Responsible Medical Officer had recommended an

unrestricted order on the grounds that T did not pose any risk to the public, a fact that was

not disputed by any party to the judicial review. In August 2002 T’s RMO wrote to the Home

Office requesting that the restriction order be lifted, as she thought it unnecessary and

positively harmful as far as therapy was concerned. The Home Office refused, stating in its

letter that:
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our normal policy is always to make a restriction order unless it is proposed to transfer
the prisoner to hospital within days of his release date and the nature of the offence
suggests that restrictions are unnecessary for the protection of the public from harm
over that short period.

1.183 This policy was challenged on the grounds, inter alia, that:

(i) the Act should be read to predicate the making of a restriction order under s.49 on the
need to protect the public from harm and that, insofar as Home Office policy is to
impose restriction orders irrespective of risk, it is an exercise of discretion wider than
Parliament intended and contrary to Mustil J’s explanation in R v Birch that once a
person is made subject to a transfer direction under s.47 he or she ‘in effect … passes
out of the peal system and into the hospital regime’175; and

(ii) in giving no reasons for its decision to reject the RMO’s requests to lift the restriction
order, the Home Office had rendered that decision unfair.

1.184 The first challenge rested on an analogy made between restrictions ordered under s.49 by

the Home Secretary in respect of sentenced prisoners, and restrictions imposed as part of a

court disposal under s.41. In the latter case, the Act does predicate the making of a

restriction order on the need for public protection. Lord Justice Kay rejected this analogy on

the grounds that the Home Secretary did not stand in the shoes of a sentencing court when

imposing restrictions in these circumstances, as the subject of the transfer had already been

sentenced to a term of imprisonment which had yet to run its course. It was significant that

there is no reference to public protection in s.49 of the Act, and indeed this significance was

apparent to Parliament when it enacted the law: ‘this is a policy that has endured for going

on half a century without challenge’. The 1978 White Paper preceding the Act had justified

Home Office policy of almost invariably imposing restrictions on prison transfers on the

grounds that this serves:

(i) to preserve the right to return a patient to prison if his condition improves significantly
or is found not to be treatable or not to require treatment;

(ii) to ensure that, generally speaking, a transferred prisoner is not set at liberty substan-
tially earlier than he would have been if he had remained in prison; and

(iii) to enable arrangements for compulsory supervision of a patient to be made as a
condition of his discharge where this takes place before the expiration of his original
sentence176.

1.185 Lord Justice Kay stated that the Home Office policy therefore was aimed to put into effect a

clear and justified public policy in ensuring that a person sentenced to serve a term of

imprisonment serves that sentence, or such part of it as statute requires. In passing a

restriction order the Home Secretary could ensure that the question of the liberty of a

person properly sentenced to a term of imprisonment did not rest entirely with the medical

profession upon transfer to hospital. The second challenge, that the Home Office did not

give reasons for refusing to lift the restriction order, fell as the policy itself made the reason

manifest.
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1.186 In seeking leave to appeal, it was argued for T that the judgment had not considered the

effect of s.42, which empowered the Home Secretary to lift any restriction order if it is not

necessary in the interests of the protection of the public. The Home Secretary had been

asked to do so on such grounds by the RMO, and there was no argument that such grounds

were not met. The judge did state, in refusing permission to appeal, that he had considered

this, implying that the distinction made in his judgment between the sentencing function of

a court and the functions of the Home Secretary in granting transfers from prison was of

more significance.

Delays in transferring prisoners to hospital 
R (on the application of D) v The Secretary of State for the Home
Office (1) The National Assembly for Wales (2), Wrexham Borough
Council (3) North Wales Health Authority (4) Wrexham Local Health
Board (5) Powys Local Health Board (6) 
[2003] EWHC 2529 (Admin). October 2003.

1.187 D had been deemed suitable for transfer from a Young Offender Institution (YOI) to

hospital under s.47 of the Act, but effecting the transfer had been problematic. The Home

Office had undertaken to use its best endeavours to arrange such a transfer as a settlement to

earlier proceedings, but the day before D was due to be released from the YOI he had not

been transferred and the High Court was required to consider D’s plight as a matter of

extreme urgency. It was the widely accepted view that ‘to release him into the community

without, at the very least, proper safeguards, would be a disaster for all concerned’.

1.188 Davis J ordered that on the basis of him acquiring the necessary medical reports (doctors

were ‘apparently already on the road to the YOI in question for that purpose’) the Secretary

of State should direct a transfer of D to a specified institution ‘immediately’. The Judge

stated:

It is a strong thing indeed to require the Secretary of State positively to direct a transfer,
rather than to consider it, but given what has happened in the past and given the
potential arguments by reference to the ECHR and other such matters, I think that,
although that is a strong course for me to take, it is appropriate given the rather special
circumstances.

R (on the application of D) v Secretary of State for the Home Office
(1) National Assembly for Wales (2) 
(2004) (Admin. Court), 16 December 2004177

1.189 D’s case (see above) returned to the High Court when, relying primarily on ECHR

arguments, he sought declarations and damages in respect of the delay in the securing of his

transfer. On the facts he failed. Stanley Burnton J urged the setting up of a national database

of psychiatric hospitals to which reference could be made (by, for example, the prison

service) to identify an appropriate hospital. He also made the following observations on the

principles involved:
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In my judgment, once the prison service have reasonable grounds to believe that a
prisoner requires treatment in a mental hospital in which he may be detained, the Home
Secretary is under a duty expeditiously to take reasonable steps to obtain appropriate
medical advice, and if that advice confirms the need for transfer to hospital, to take
reasonable steps within a reasonable time to effect a transfer… The steps that are
reasonable will depend on the circumstances, including the apparent risk to the health
of the prisoner if no transfer is effected. Inappropriate retention of a prisoner in a prison
or a YOI may infringe his rights under Article 8. If the consequences for the prisoner are
sufficiently severe, his inappropriate retention in a prison may go so far as to bring
about a breach of Article 3, in which case the state is under an absolute duty to prevent
or bring an end to his inhumane treatment178.

Return of transferred patients to prison
R (on the application of Morley) v Nottinghamshire Health Care NHS
Trust 
(2003) 1 All ER 784

1.190 This case concerned the procedure under s.50 of the Act allowing the Secretary of State to

decide upon the release or return to prison of a prisoner who has been transferred to

hospital under a restriction order, but who either no longer requires such treatment or for

whom no effective treatment is available. The patient had been transferred under s.47 but

his RMO recommended a return to prison because he claimed that the treatability test was

not satisfied. The patient challenged this on the grounds that there was dissenting profes-

sional opinion over this issue. The court ruled that, although the RMO had a duty to make

full enquiries on this matter within the hospital, the responsibility for arriving at a final view

was his alone and he as under no obligation to report dissent among his clinical team when

making his report. There was no requirement on the Secretary of State to permit or consider

representations, although the court accepted that the situation could arise whereby

information available to the Home Secretary (including information from sources other

than the RMO) creates a duty upon him or her to make further enquiries before

determining what action to take consequent to receiving the RMO’s report.

1.191 Although the wording of s.50 allows that ‘any other registered medical practitioner’ than the

RMO may also make a report under s.50, the court was informed by the Home Office that in

practice, unless the ‘other doctor’ was in some sense standing in for the RMO, then any

recommendation from such a source ‘would have to be looked at very carefully indeed by

the Home Secretary to see whether it was appropriate to act on it’.

1.192 The ECHR has ruled this case inadmissible.
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Revisiting hospital order disposals in the 
magistrates' courts 
Stephen Bartram v Southend Magistrates' Court 
[2004] EWHC 2691 (Admin). October 2004.

1.193 B stabbed and killed his dog in January 2003 under the delusion that it harboured an evil

spirit that needed to be released. He was considered by his solicitors and a psychiatrist to be

unfit to instruct his defence to the charge of causing unnecessary suffering to an animal,

which is a summary offence carrying a maximum sentence of six months imprisonment.

There was apparently no doubt that had killed the dog, and therefore Southend Magistrates’

Court was able to decide that he did do the act and, having had written evidence from two

medical practitioners, make a hospital order under the Mental Health Act in July of 2003.

1.194 Unfortunately there appears to have been some confusion over what part of the Act was

invoked in the making of this hospital order. Although the High Court proceeded on the

basis that the initial power used to send B to hospital was s.37(3) of the Act, the magistrates’

court ‘purported to make what is described as an interim order’179, which it ‘extended’

during the period of nearly two months before the case was brought back to court with

further psychiatric reports.

1.195 The medical reports available to the court in August 2003 stated that there had been such an

improvement in B’s condition (which nonetheless continued to be diagnosed as paranoid

schizophrenia) that no further inpatient treatment was necessary (B had in fact already been

granted leave from hospital for several periods of up to a week at a time180). Neither psychi-

atric report considered Guardianship powers, but both recommended that a community

rehabilitation order with a condition of psychiatric treatment could be the appropriate

disposal. One report opined that B knew, when he harmed his dog, what he was doing and

that his actions were wrong.

1.196 The judicial review was triggered by the District Judge’s decision, in light of these medical

reports, that B was now fit for trial and, as the judge believed further disposal under the

Mental Health Act was now removed as an option, to take a plea of not guilty from B and

adjourn the case for the preparation of a defence. It was determined at judicial review that

the District Judge, in making this decision, had overlooked the possibility of making a

Guardianship Order under s.37(3) and was therefore wrong to act as he did on an erroneous

belief. The District Judge’s decision was therefore set aside and the magistrates’ court was

ordered to deal with the claimant under the terms of s.37 of the MHA by making either a

hospital or guardianship order.

1.197 The judicial review went on to consider the question of when and how a magistrate could

reopen a case otherwise disposed of by the making of a hospital order under s.37. It is
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perhaps odd that this should have been an issue in the case in point, where the initial

disposal was considered an ‘interim’ measure by the magistrates’ court and therefore bound,

by its very nature, to be revisited181, but the High Court’s view on this issue is of interest

aside from the particular facts of this case. The judgment notes that:

• In the 1999 case of Ramadan182, an order made under s.37(3) that could not be
implemented for want of a bed (the court having omitted to ensure that a bed was
available before making the disposal) was determined to be rescindable under s.142 of
the Magistrates’ Courts Act 1980. This power allows the court to ‘vary or rescind a[n] …
order imposed or made by it… if it appears in the interests of justice to do so; and … to
replac[e] a[n] … order which for any reason appears invalid by another which the court
has power to impose or make’.

• In addition to situations where a mistake had been made in making a hospital order,
s.142 of the Magistrates’ Courts Act 1980 empowers courts to revisit a hospital order
(even one which appears to finally dispose of the case) in circumstances where this ‘is in
the interests of justice’. For example, it would be acceptable to reopen a case where the
accused, who was unfit to plead at the time that the hospital order was made, regains
sufficient mental competence to mount a defence against the charge laid against him and
seek acquittal183.

1.198 It is reported that the powers available to magistrates’ courts to make a hospital disposal

under s.37(3) are used rarely (see Chapter 5.14 below). This may account for the imprecise

understanding of the Act’s powers apparent in the magistrates’ courts dealings with this

case. We have been informed by a number of legal practitioners that, ‘with one or two

honourable exceptions’, there can be a lack of understanding of mental health law amongst

magistrates and their clerks. Given the centrality of the diversionary mechanisms for the

mentally disordered to the distribution of justice such a lack must be of serious concern

which we draw to the attention of the Department of Constitutional Affairs.

Lowering the threshold for breaches of Article 3 
McGlinchey and others v United Kingdom
[2003] application no 50390/99, 23 April 2003

1.199 It has been suggested that there is a trend in the European Court of Human Rights towards

lowering the threshold for findings of a breach in ECHR Article 3 (which prohibits torture

or inhuman or degrading treatment or punishment)184. In Keenan v UK [2001] the Court

found a breach of Article 3 in the lack of appropriate medical treatment and punitive
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segregation of a mentally disordered prisoner known to be at risk of suicide. In McGlinchey

v UK [2003], a breach in Article 3 was found resulting from deficient medical care of a

prisoner with long-standing heroin addiction and asthma, who died in custody a week after

starting her sentence following a rapid decline in her physical condition involving sustained

vomiting and dramatic weight-loss. The ECtHR determined that, having regard to the

prison authority’s responsibility to provide a proper standard of medical care to prisoners,

the failure to accurately establish the extent of Mrs McGlinchey’s weight loss, a gap over a

weekend in monitoring her condition and a failure to admit her earlier to hospital or seek

more expert medical assistance reached the threshold for an Article 3 breach. Article 13

(which requires effective remedy) was also breached, as damages had previously been

denied to her family due to a lack of established causal link between the failures of care and

the death. The ECtHR awarded damages on the basis of the Article 3 breach. It is likely that,

because of the enhanced duty of care towards persons detained by the State, these cases set

precedents applicable to the circumstances of patients detained under the Mental Health

Act.

'Slopping-out' can breach human rights requirements 
Napier, Re Petition for Judicial Review 
[2004] ScotCS 100 (26 April 2004)

1.200 The Scottish courts awarded damages to a prisoner who it deemed to have suffered

degrading treatment in breach of ECHR Article 3 over the 40 days he spent on remand in

Barlinnie Prison, Glasgow. The presiding judge also recorded that, even if he was wrong in

this determination, there had been an obvious and unjustified infringement of ECHR

Article 8.1 (right to respect for private life) in the conditions of the prisoner’s treatment185.

1.201 A key aspect of the regime that was found unacceptable and an infringement of the ECHR

was the lack of sanitary facilities in prisoners’ cells, and the subsequent requirements of

‘slopping-out’.

1.202 This case could establish some precedent for legal challenges to the denial of effective

sanitary facilities to detained psychiatric patients (for example during periods spent in

seclusion or ‘isolation’ etc). Whilst many psychiatric seclusion facilities now have integral

toilet facilities, this is not universally the case. Secluded patients may ask to be escorted to

lavatory facilities outside of the seclusion room (just as, in the Napier case, prisoners could

request to leave their cells to use lavatory facilities during the day) but such requests are not

bound to be met, whether in UK hospitals or Scottish prisons186, sometimes for a lack of

available staff to act as escorts (see Chapter 4.248 et seq below).
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1.203 The specifics of this case may limit its direct application to detained psychiatric patients.

Particular aspects that are not likely to occur in psychiatric hospitals include the following:

• The prisoner shared a cell with others, was often confined for much of the day in that
cell, and although there were partial screens for limited privacy when using a chamber
pot or urine bottle, these did not obscure the whole body, nor mask noise or smell. Used
receptacles would remain in the cell for long periods of time before they could be
emptied.

• Prisoners were required to ‘slop-out’ by emptying their own receptacles at a communal
washroom sluice during morning ablutions and at other set times of day.

• The prisoner was denied opportunities to get out into fresh air and was confined in
‘stuffy, smelly, gloomy atmosphere’ where ‘many features of the regime seemed designed
to stamp a mark of inferiority on the prisoner’187.

1.204 In 1991 the ECtHR concluded that conditions in a then-overcrowded Broadmoor

dormitory, where sanitary conditions involved the use of a commode at night, to be

‘extremely unsatisfactory’, but not to amount to inhuman or degrading treatment under

Article 3 of the ECHR188. It is possible that a court considering the Broadmoor case today

would have found differently.

1.205 In hospitals dealing with patients suffering from physical disorders, where patients may be

confined to bed or otherwise prevented from using toilet facilities by their physical

conditions, the use of bed-pans and urine bottles is of course a normal medical procedure

that is in no sense an infringement of patients’ rights. However, in such circumstances

patients can expect their privacy and dignity to be upheld through use of screens and

thoughtful nursing practice. In our experience, psychiatric patients held in conditions of

seclusion may not always have such assurance.

1.206 The Committee for the Prevention of Torture stated, in relation to practices in English

Prisons before slopping-out was abolished in the 1990s, that ‘the act of discharging human

waste, and more particularly of defecating, in a bucket or pot in the presence of one or more

persons, in a confined space used as a living area, is degrading’189. The petitioner in Napier

indicated to the court that having to use a chamber-pot had lessened his feeling of self-

worth:

‘It makes you feel like you don’t exist because you are forced to use that toilet … it just
makes you feel low all the time … they shouldn’t make you do the toilet in a pot. There
should be toilets there for you, even though you are a prisoner.’190
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1.207 It seems, therefore, that while the ‘slopping-out’ element (i.e. that prisoners were required to

empty their own used pots at certain times of day) was important to the finding in this case,

the judgment provides some indication that this is not essential for the practice to infringe

the human rights of detainees.

Mandatory sentencing of mentally disordered
offenders 

1.208 The Powers of Criminal Courts (Sentencing) Act 2000 s.109 requires that any person over

the age of 21 who has been previously convicted of a serious offence shall, upon subsequent

conviction of another serious offence be given a mandatory sentence of life imprisonment,

unless there are ‘exceptional circumstances’. In this reporting period it has been confirmed

by the highest domestic court that this requirement applies to mentally disordered

offenders and that mental disorder itself is not likely to constitute ‘special circumstances’.

The House of Lords (R v Drew below) has determined that the requirements of mandatory

sentencing in relation to the mentally disordered are compatible with the human rights

principles of the European Convention.

1.209 The Mental Health Act 1983 was amended in 1997 to include a ‘hybrid order’ power (s.45A)

that enables, simultaneously with the passing of a prison sentence, the court to direct that a

mentally disordered offender be taken to hospital and detained there for treatment as if

transferred under s.47/49. We discuss this in detail at Chapter 5.90 et seq below. The effect of

the hybrid order is that a patient may remain in hospital without limit of time, but may

(whilst the prison sentence continues to run) be sent to prison if there is no longer any need

for medical treatment in hospital, or it is concluded that no effective medical treatment can

be given in hospital. In its 1997 circular, the Home Office stated that ‘except where the law

requires the imposition of a life sentence … the court is is required [191] to consider the effect

of a custodial sentence on the offender’s mental disorder and on the treatment which may

be available for it before passing sentence. The hospital direction does not disturb this

arrangement…’192. The power to issue a mandatory life-sentence and a hospital direction

simultaneously under s.45A applies only in respect of patients whose diagnoses include

psychopathic disorder, and cannot be used with offenders with mental illness or the mental

impairments193. Such restrictions do not operate in equivalent legislation in Scotland194.

1.210 The cases of Newman and Drew discussed below relate to offenders suffering from mental

illness for whom the law required mandatory life sentences and removal to prison.
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R v Newman 
[2000] EWCA Crim 2 (18 January 2000).

1.211 Under s.109(2) of the Criminal Courts (Sentencing) Act 2000, mandatory life sentence may

be avoided ‘if the court is of the opinion that there are exceptional circumstances relating to

either of the offences which justify it not [passing a life sentence for the second offence]’. The

reasons for such a decision, including a statement of why the circumstances are exceptional,

need to be given in open court.

1.212 In R v Newman, the Court of Appeal determined that the defendant’s mental illness was not,

in itself, sufficient to constitute an ‘exceptional circumstance’ that would lift the requirement

to impose a mandatory life sentence. The defendant’s second offence had been the killing of

his grandmother, with bizarre violation of the body, leading to conviction of manslaughter

on grounds of diminished responsibility. N had previously been convicted of an

unprovoked knife attack on a stranger and so, although the sentencing judge for the second

offence had before him the certificates necessary to authorise N’s admission to Rampton

Hospital, and said that he thought it ‘as plain as can be that [N was] mentally ill’, he felt

obliged to sentence him to life imprisonment as the mental disorder did not in itself

constitute special circumstances warranting other action195. The Court of Appeal dismissed

N’s appeal against this decision, but noted in doing so that 

it is a matter of concern that a defendant so obviously and acutely suffering from mental
illness should be ordered to prison and not to hospital: even though, in practical terms,
the difference between the two orders may lie less in the mode of treatment after
sentence than in the procedure governing release and recall, we regret our inability to
make what seems on the medical evidence to make the appropriate order196.

1.213 The Government has argued that its policy aim in the mandatory sentencing requirement is

that of ensuring that the protection of the public. The legislation is ‘founded upon the

assumption that those who have been convicted of two qualifying serious offences present

such a serious and continuing danger to the safety of the public that they should be liable to

indefinite incarceration and, if released, should be liable indefinitely to recall to prison’197.

1.214 The courts have therefore recognised that ‘exceptional circumstances’ relieving a sentencing

judge of the duty to pass a mandatory sentence relate to the offender’s dangerousness, rather

than the presence or absence of mental disorder. In R v Offen [2001], the Court of Appeal

determined that the mandatory sentencing requirements of the Criminal Courts

(Sentencing) Act 2000 would be incompatible with the ECHR if they were applied to a

defendant who posed no significant risk to the public, and they found accordingly that such

a finding could constitute ‘exceptional circumstances’ under that Act lifting any duty to

impose an automatic life-sentence. This approach was accepted as correct in arguments for

the Home Secretary in R v Drew. Prior to the Court of Appeal’s 2001 ruling, that Court had
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195 The Judge in Newman’s case was bound by the mandatory sentencing provisions of s.2 of the Crime
(Sentences) Act 1997, which was the forerunner and equivalent of s.109 of the Criminal Courts (Sentencing)
Act 2000.

196 per Lord Chief Justice, R v Newman [2000] supra

197 R v Buckland [2000] EWCA Crim 1, 1 WLR 1262, 1268 (18 January 2000).



already applied a similar interpretation of the ‘exceptional circumstances’ clause in the case

of R v Buckland [2000]198. Here the defendant was deemed likely to be suffering from

amphetamine-induced psychosis (which was therefore deemed no defence) at the time of

the criminal action that led to his second conviction. The offence was an attempt at a bank

robbery described in the Court of Appeal as having been of unusual incompetence and lack

of aggression199. The first offence had involved firing a starting pistol whilst drunk and

disorderly. The Court of Appeal found that the original sentence of two concurrent terms of

life imprisonment could not be justified by any danger to the public posed by the defendant

and set aside the life sentences, and reduced the determinate sentences imposed by the first

judge.

R v Drew 
[2003] UKHL 259 (thirty-first report of appellate committee, HL paper 101), 8 May 2003

1.215 D had been convicted on two accounts of grievous bodily harm and sentenced to prison in

1995. Six months after his release from prison in 1999, he was charged with having

committed a further violent assault and pleaded guilty to wounding with intent to cause

grievous bodily harm. He was known to be mentally ill, but neither unfit to plead nor

‘insane’ (see Chapter 5.8 et seq below for a discussion of these terms). Whilst awaiting

sentence, he was transferred to hospital after showing psychotic symptoms and messianic

delusions, was diagnosed with schizophrenia and was responding well to medication by the

time he came up before Cardiff Crown court for sentencing. His doctors recommended a

court order with restrictions under the Mental Health Act (s.37/41). However, as this charge

was D’s second ‘serious offence’ within the meaning of the Powers of Criminal Courts

(Sentencing) Act 2000, that statute required the court to impose a life-sentence200. The

Recorder of Cardiff Crown Court did so with an expression of regret, fixing the minimum

term to be served at two years and eight months, and let it be known that he would have

accepted the recommendation for a hospital order had the law allowed him to do so.

1.216 On D’s admission to HMP Cardiff his mental condition deteriorated sharply for want of the

drug which he had been prescribed but which prison authorities were not empowered to

administer him. Following urgent and repeated representations by the prison authorities he

was transferred back to hospital under s.47/49 after eights days in prison, during which time

his mental health had deteriorated to such an extent that it took several months after his

return to hospital to regain control of his symptoms.

1.217 On D’s behalf it was argued that his imprisonment was ‘inhumane or degrading treatment’

under Article 3 of the ECHR and that sections 109 and 37 of the 2000 and 1983 Acts respec-

tively were incompatible with that Article in requiring automatic life-sentences upon

mentally disordered defendants.
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199 B had waited his turn for a cashier, presenting him with a note demanding money and stating that he had a
gun (which was written on the back of an envelope showing his name and address) and then sat quietly and
waited for the money. The cashier activated the silent alarm summoning the police. When arrested, he gave
his occupation as ‘saving planet earth’ and was found to be carrying a toy plastic gun in the pocket of his
tracksuit bottoms.

200 Powers of Criminal Courts (Sentencing) Act 2000, s.109.



1.218 In May 2003, the House of Lords determined that it cannot be wrong in principle to pass a

sentence of imprisonment on a mentally disordered defendant who is criminally respon-

sible and fit to be tried (para 17). Whilst causing unnecessary suffering, humiliation or

distress to such a defendant, or causing an avoidable deterioration in his condition, could be

a beach of Article 3, the effects of D’s incarceration were insufficient to cause such a breach

in this particular case, and as a general rule any breach could be avoided by the Home

Secretary applying his powers to transfer such a defendant to hospital from prison under

s.47 of the 1983 Act. Failure to do so could be amenable to judicial review.

1.219 The court noted that mental health law in England and Wales (s.45A of the 1983 Act)

differed from equivalent Scottish provisions in limiting the application of ‘hybrid orders’ to

defendants with psychopathic disorder. It was noted that, had the recorder been able to use

s.45A to make such an order in D’s case, he would probably have done so, and D could have

been taken directly to hospital and not suffered the ill effects of imprisonment. Their

Lordships recommended further thought be given by Government to the exercise of the

hybrid order power. The draft Mental Health Bill of 2004 retains a hybrid order allowing a

prison sentence with immediate transfer to hospital, but dispenses with the legal classifica-

tions of mental disorder that presently curtail its general use.

1.220 Whilst the ability to pass concurrent prison sentences and hospital directions on mentally

disordered offenders would at least prevent the situation in R v Drew from occurring again,

we remain uneasy at this extension of the ability to nominally sentence mentally disordered

offenders. Whilst such sentencing policy may have no immediately adverse consequences on

the individuals concerned, given that they would receive the hospital care that they require

without a potentially damaging committal to prison, there is a risk of perverse anti-

therapeutic effects in that such patients will know that any recovery on their part could lead

to transfer to prison. The potential for perversity in such a system would be greatly reduced

if there were more confidence in the operation of the legal thresholds regarding criminal

responsibility and mentally disordered offenders (see Chapter 5.17 et seq below).

1.221 The dilemmas faced by policy makers and the judiciary over mentally disordered offenders

are thrown into sharp relief by the removal of judicial discretion in the disposal of cases

where mental disorder is a relevant consideration in defence against a charge. In this respect,

the problems which now appear to need resolution through a closer overlap between mental

health and prison disposals were created by the extension of mandatory sentencing to

offences other than murder without any exclusion for mental disorder (see Chapter 5.33 et

seq below).

Investigatory obligations at Inquest 
1.222 The law relating to ECHR requirements and coroners’ courts is developing rapidly, at a time

when Government has acknowledged that 

the coroner’s system has long laboured under antiquated legal provisions which were
never designed to meet the demands of today’s society. the shortcomings within the

104



system have become increasingly evident and it has become essential that we build an
effective, supportive and transparent system that commands public respect 201.

1.223 The Home Office position paper Reforming the Coroner and Death Certification Service202

outlined the proposals below relevant to the cases discussed in this report:

• continued mandatory inquests for deaths in custody unless other investigatory measures
(such as a criminal prosecution) already underway;

• juries of between seven and nine persons to determine the verdict (instead of the current
maximum of 11 jurors);

• narrative verdicts to be preferred over short-form verdicts, to provide an adequate
explanation of the cause of death; and

• expectations that coroner’s reports be copied to the Health and Safety Executive and
other inspectorate bodies, as well as those authorities directly concerned in the circum-
stances of the death, with an annual report by the Chief Coroner to Parliament outlining
reports made, responses received and action taken.

R v Her Majesty's Coroner for the Western District of Somerset and
another ex parte Middleton
[2004] UKHL 10. March 2004.

1.224 In October 2000 an inquest found that M, a prisoner at HMP Horfield, had hanged himself

whilst the balance of his mind was disturbed. There was some question of whether the

prison authorities had responded adequately to previous indications that M was at risk of

suicide. The coroner ruled that the issue of ‘neglect’ was not to be left to the jury, but invited

the jury to pass him a note regarding any observations they had on the evidence. The jury

duly passed such a note stating its opinion that the Prison Service had failed in its duty of

care to M. The family of the deceased asked that the note be appended to the verdict, but the

coroner declined to do so and the note’s content was not made public. The Coroner

subsequently used the note as the basis of a letter to the Chief Inspector of Prisons.

1.225 M’s family challenged the fact that the jury’s note had not been publicly recorded, and that

no public determination of any responsibility of the Prison Service for M’s death was thus

possible. They argued, successfully, that this failed the investigative procedural requirements

of ECHR Article 2 where a person dies in the custody of the State203.

1.226 This appeal reached the House of Lords in March 2004. Their Lordships determined that:

(i) to meet the procedural requirement of Article 2 an inquest ought ordinarily to
culminate in an expression of the jury’s conclusion on disputed factual issues204;
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201 Paul Goggins MP quoted in the Home Office press release, Report of the Fundamental Review of Death
Certification and Coroner Services, 4 June 2003 

202 Home Office (2004) Reforming the Coroner and Death Certification Service – a position paper. Cm 6159,
March 2004

203 For an analysis of these requirements, see Wilson J in Plymouth City Council v Her Majesty’s Coroner for the
County of Devon (Plymouth & South West District) and The Secretary of State for Education and Skills [2005]
EWHC 1014 Admin, para 88.

204 Ex parte Middleton [2004] UKHL 10, para 20.



(ii) there were some cases in which the current regime for conducting inquests in England
and Wales, as hitherto understood and followed, did not meet these requirements of
the Convention205;

(iii) to rectify this, the Coroners Act 1988 and the Rules that it governs must be interpreted
to broaden the scope of the inquiry of coroner’s inquests to consider ‘in what circum-
stances’ a death occurred, and not just ‘by what means’ it occurred206;

(iv) coroners and inquest juries remain barred from determining criminal or civil liability,
and so expressions suggestive of civil liability (in particular ‘neglect’, ‘carelessness’ and
related expressions) should be avoided207.

1.227 Therefore, an inquest jury considering the death of a detained patient is entitled to consider

not only the cause of death, but also ‘the defects in the system which contributed towards the

death; and any other factors relevant to the circumstances of the death’208. The coroner must

ensure, unless the Article 2 requirements upon the State are satisfied through another means

such as a public inquiry or criminal trial, that these matters are addressed where they arise.

Parties appearing or represented at inquests can make submissions on the means of eliciting

such conclusions to the coroner. This is bound to result in longer and more adversarial

hearings. Where defects in the system are determined by juries, the appropriate action is still

for coroners to write to the appropriate authority, but the requirements of Article 2 are such

that coroners must not only state publicly that this is their intention, but also outline in

neutral terms the substance of the report that they will be making209.

R (on the application of Khan) v Secretary of State for Health 
[2004] 1 WLR 971 [2003] EWCA Civ 1129. October 2003

1.228 Khan was not a mental health case, but concerned the question of funding for the parents to

be represented at the inquest into their three-year old daughter’s death due to medical error

during chemotherapy. It determined that, where the inquest serves the purpose of an Article

2 investigation, its procedures must allow participation by the next of kin210, and as such the

State should fund the family’s legal representation. The details of whether this liability falls

to the Legal Services Commission or the hospital in which a patient died was the subject of

an Appeal that had not been heard at the time our report went to press.

106

205 ibid, para 32. Examples in addition to the Middleton case itself case where an inquest jury were unable to say
how a death occurred, but restricted from expressing a conclusion as to the circumstances of that death, were
given as the verdict of death by misadventure with the cause of death being asphyxiation by hanging  in
Keenan v United Kingdom (2001) 33 EHRR 913; or the unlawful killing verdicts in Edwards v United Kingdom
(2002) 35 EHRR 487 and R (on the application of Amin) v Secretary of State for the Home Department [2003]
UKHL 51.

206 ibid, para 35

207 ibid, para 37. In the case of M, their Lordships suggested that a narrative verdict such as ‘the deceased took
his own life, in part because the risk of his doing so was not recognised and appropriate precautions were not
taken to prevent him doing so’ would embody a judgmental decision of a factual nature without infringing
the Coroners’ Rules barring determination of criminal or civil liability.

208 ibid, para 36: their Lordships suggested (inter alia) this construction (from the Fatal Accidents and Sudden
Deaths Inquiry (Scotland) Act 1976, s.6) as suitable for coroners in directing juries.

209 ibid, para 38.

210 R (on the application of Amin) v Secretary of State for the Home Department [2003] supra



R (on the application of Goodson) v Bedfordshire & Luton Coroner 
[2004] EWHC 2931(Admin) All ER (D) 298. December 2004.

1.229 This case, which does not involve mental health services, concerned a coroner’s refusal to

conduct as an investigation for the purposes of ECHR Article 2 an inquest into the death of

an 83 year-old patient of peritonitis subsequent to perforation of the duodenum during an

elective procedure to remove gallstones. The patient’s family had requested that the inquest

be considered an investigation under Article 2, as a consequence of which they argued an

independent medical report to review the treatment given should be obtained. The case

therefore considered the extent to which the investigative obligations of Article 2 extend to

any hospitalised patient, given the State’s duty to take adequate measures to protect life. The

Court found that simple negligence in the care and treatment of a patient does not itself

breach Article 2, although where agents of the State potentially bear responsibility for the

loss of life, there is a need for an effective investigation. This may be discharged in a number

of ways, including a combination of inquest and civil (or criminal) proceedings against the

authority concerned. The Court distinguished between a case such as Khan, where the

conduct of medical authorities had been described as ‘grossly negligent’ by an independent

expert and where there were suspicions of a ‘medically-orchestrated cover-up’, and the

potential liability for simple negligence. The ECtHR had determined that:

where a Contracting State had made adequate provision for securing high professional
standards among health professionals and the protection of lives of patients, it cannot
accept matters such as errors of judgment on the part of a health professional or
negligent co-ordination among health professionals in the treatment of a particular
patient are sufficient of themselves to call a Contracting State to account from the
standpoint of its positive obligations under Article 2211.

Investigatory obligations in near-death cases 
R (on the application of D) v Secretary of State for the Home
Department 
[2005] EWHC 728 (Admin). April 2005

1.230 D was a prisoner who attempted suicide by hanging in 2001 but was resuscitated by staff. As

a result of his attempt he sustained brain damage leading to serious and long-term mental

incapacity. Judicial review proceedings were brought on his behalf for a breach of the

investigative obligations under ECHR Articles 2 and 3. The Prison Service had conducted an

internal investigation, although this and various other documents were lost and only

released to the claimant during proceedings, and the Home Secretary had suggested an

independent investigation with published findings by the Prisons and Probation

Ombudsman. This proposal allowed for some involvement of D’s solicitors in the investi-

gation, although not to the extent of cross-examination in public. It was argued by the

Home Secretary that this proposal would meet Article 2 investigative requirements, given

that the ECHR allows flexibility in the form of investigations.
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1.231 Munby J found against the arguments of the Secretary of State, determining that the

circumstances of D’s case required ‘full and effective‘ investigation which, to meet Article 2

requirements, should take place in public, with the claimant’s representatives able to attend

all hearings and put questions to witnesses in person, and with adequate funding provided

to them. He gave permission to the Home Secretary to appeal, and that appeal has been

initiated.

1.232 This case may have wide ramifications for many services other than the prison service. If

upheld, Munby J’s determination may apply to any incident resulting in life-threatening

injury to a patient detained under the 1983 Act (although each case may turn on its own

facts, and the parameters of the first-instance judgment may yet be determined by the Court

of Appeal).
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The context of care

2

2.1 The overall picture of acute services suggests that detained patients’ initial experience of

mental health services are likely to be quite negative, leading to patients fearing readmission

after their eventual discharge and discouraging them from maintaining contact with

services. Our experience of acute wards bears out the observation of the Healthcare

Commission that 

many acute mental health services are ‘fire-fighting’ as they struggle to work with an
increasingly unwell population, some of whom have a dual diagnosis. For many, faced
with high bed occupancy figures and inadequate staffing, the delivery of a therapeutic
service can become impossible1.

Bed occupancy 

2.2 Bed occupancy rates are calculated by comparing the proportion of patients ‘on the books’

of any ward with the number of beds on that ward, and includes patients who are on leave,

absent without leave, or temporarily transferred to another ward or facility without formal

hand-over. Royal College of Psychiatrists’ guidance suggests that an ideal average bed

occupancy rate should be about 85%2, although this is not a universally accepted

recommendation.

2.3 In November 1996 we conducted a simultaneous unannounced visit to 309 acute psychi-

atric wards over 118 separate units (amounting to 47% of all mental health units in England

and Wales)3. We found that the average bed occupancy, including patients on leave from the

ward, was 98%. The Sainsbury Centre survey of acute psychiatric inpatient wards in

England over 2004 found an average occupancy of 100%4. These findings contrast against

Department of Health statistics on bed occupancy over the period between these two

1 Healthcare Commission (2005) National Audit of Violence (2003-2005) Final Report. Royal College of
Psychiatrists’ Research Unit / Healthcare Commission. p.7. www.healthcarecommission.org.uk.

2 Royal College of Psychiatrists (1998) Psychiatric beds and Resources: Factors Influencing Bed Use and Service
Planning. London.

3 Sainsbury Centre for Mental Health (1997) The National Visit: A one-day Visit to 309 Acute Psychiatric Wards
by the Mental Health Act Commission in collaboration with The Sainsbury Centre for Mental Health. London,
the Sainsbury Centre for Mental Health.

4 Sainsbury Centre (2005) Acute Care 2004; A national survey of adult psychiatric wards in England. London,
the Sainsbury Centre for Mental Health, p 22.



surveys, in which fairly constant average occupancy rates of about 91% have been recorded

for ‘short-stay mental illness beds (excluding elderly and children’s services)’ in England5.

2.4 It is questionable whether a national average figure for bed-occupancy is the best measure

either of the problems associated with overcrowding, or of progress in addressing such

problems. In the nine months from October 2004 to July 2005, we found occupancy rates of

100% or more in over half of 1,591 wards visited. We show these findings in figures 3 and 4

below.

Fig 3: bed occupancy levels of 1,591 wards visited by the MHAC between 1 October 2004 and 1 July

20056

2.5 Nearly three-quarters of these wards (1,176 wards or 74% of the total) were operating at

occupancy levels higher than the 85% recommended by the Royal College of Psychiatrists.

Fig 4: bed occupancy levels of 1,534 wards visited by the MHAC between 1 October 2004 and 1 July

20057
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5 Department of Health statistics for 1996/7 record an average bed occupancy of 91% for short-stay mental
illness beds (excluding elderly and children’s services), and an average occupancy of 90% in secure units.
Average bed-occupancy for 2002/03 was reported to be 91% in both sectors. The data for 2003/4 suggested
average bed occupancies of 92% in short-stay mental illness beds and 93% in secure units (Dept of Health
Hospital Activity Statistics – Beds Open Overnight, England 1996-97 and 2003/4.
www.performance.doh.gov.uk/hospitalactivity). This data is not directly comparable to MHAC and
Sainsbury Centre data given the different classifications of hospital used. See also Department of Health
(2004) The National Service Framework for Mental Health – Five Years On, p.26.

6 Data source: MHAC data collection

7 ibid.

Bed Occupancy Number Percentage

under 100% 758 47.6

100% 580 36.5

over 100% 253 15.9

Bed occupancy level Number of wards

<90% 562

90+ to 95% 159

95+ to 100% 617

100+ to 105% 27

105+ to 110% 69

110+ to 115% 44

115+ to 120% 32

120+ to 125% 17

>125% 64
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2.6 The 81 wards that were operating at over 120% bed occupancy rates each had an average of

20 beds and 28 patients. Twenty-eight of the 81 wards were based in the London

metropolitan area, with the rest ranging from urban areas such as Leeds, Birmingham and

Nottingham to rural areas in Devon, Cornwall and North Wales.

2.7 The King’s Fund 2003 report London’s State of Mind8 suggested that high rates of bed

occupancy were the result of inadequate community services, together with high case loads

and a shortage of the sorts of services (such as crisis resolution teams) that might keep

patients out of hospital. This is supported by previous research findings9, and our own

observations on visits. The King’s Fund argued that the relatively slow implementation of

effective community mental health services in the capital lead to patients being admitted to

hospital unnecessarily. Rates of compulsory admission under the Act in London can be as

much as twice that in other areas of England and Wales10.

2.8 Sainsbury Centre research has suggested that the problem of over-occupancy would be

solved by the relocation of inappropriately placed patients from acute admission wards. It

has identified such patients into four categories:

• Patients whose residence on the ward is relatively short but who would be more suitably
accommodated elsewhere if appropriate community supports were available;

• Patients requiring longer stays who need relatively specialised and supervised care which
is no longer available outside acute services ;

• A relatively small group of patients whose dangerous and violent behaviour requires
higher secure care and are awaiting transfer; and

• A heterogeneous group of patients with a range of special needs, such as patients with
acquired brain damage, dual diagnoses or eating disorders. Such patients may fall
between different specialities (e.g. neurology or learning disabilities and general
psychiatry) or may simply be insufficiently numerous for single Trusts to have specialist
provision. Although each subgroup of this category is small in number, together they
comprise an appreciable proportion of those misplaced on acute admission wards11.

2.9 It is notable that a significant proportion (29%) of acute inpatient ward managers canvassed

by the Sainsbury Centre in its 2004 study reported that one impact of crisis resolution teams

appears to have been an increase in the severity of illness amongst patients who are admitted

to hospital12. Whilst we recognise that many crisis resolution teams are in their initial stages

of development and may not yet be operating entirely as envisaged by Government in its

8 King’s Fund (2003) London’s State of Mind: King’s Fund Mental Health Inquiry 2003. London.

9 e.g. The 1997 Sainsbury Centre study found that there was a shortage of acute psychiatric beds, but that over
a quarter of inpatients were considered to be inappropriately placed on admission wards for want of suitable
alternative accommodation, home support or rehabilitation places. The study found that 61% of patients
who had been resident on admission wards for over six months were inappropriately placed. (Shepherd, G.,
Beadsmore, A., Moore, C., Hardy, P., Muijen, M. ‘Relation between bed use, social deprivation and overall
bed availability in acute psychiatric units, and alternative residential options: a cross sectional survey, one
day census data, and staff interviews’. BMJ 1997;314:262 (25 January)).

10 King’s Fund (2003) supra.

11 Shepherd et al (1997) supra

12 Sainsbury Centre (2005) supra, p. 63-4.



Mental Health Policy Implementation Guidance, this does suggest that further research is

needed on the impact of such teams and that we should not assume that their establishment

will necessarily relieve the pressure on inpatient services. We are hopeful that the Healthcare

Commission’s review of acute inpatient services (which we understand to be in planning

stage) will include the impact of crisis resolution teams in its scope.

2.10 We have been concerned that some services are establishing community services such as

crisis resolution teams using resources from inpatient or ward-based services, in antici-

pation of decreasing pressure on in-patient care. Where the community services are not able

rapidly to obviate the need for inpatient services the result may be an increased pressure

across the service as a whole, as with the following example (see also paragraphs 2.13 et seq

below).

Case example: over-occupancy in a London-based unit

In December 2004 we visited a unit that had long-standing capacity problems, with over-
occupancy of 200% noted on some wards in past visits. We visited a ward designed for 22
patients, which was at that time used by up to 37 patients during the day (i.e. an occupancy
rate of 168%). Twelve of the patients assigned to the ward were reported to have been
awaiting discharge for more than a year.  

Overflow wards were opened at night for sleeping accommodation for the additional
patients. Patients were moved on to such wards after evening medication had been adminis-
tered, and brought back in the mornings. There were examples of patients being woken in the
night to change wards to make room for new admissions. Patients sleeping on overflow
wards had to take their possessions with them, and although the overflow wards had lockers,
these were not accessible during the daytime and patients had to carry such possessions as
they required during the day13.  

The day area on the ward was too small to accommodate adequately the additional numbers
of patients. The constriction of space was worse during tri-weekly ward rounds, for which one
of the two day rooms on the ward was needed for half a day at a time. During wet weather
the smoking rooms could not accommodate all those who wished to use them. Nursing staff
reported being unable to meet all patients' nursing needs and reported being particularly
stretched to provide the standard of care suited for the admission of a minor in September
2003. The MHAC identified lapses in the implementation of the Care Programme Approach,
with a number of patients unaware of their care plans. Drug and alcohol misuse was evident
on the wards. There were concerns over the safety of patients and staff.   

Fig 5: case example of over-occupancy in a London mental health unit (for follow-up action, see

paragraphs 2.11 and 2.12 below) 
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patients had adequate privacy or dignity.



2.11 In the example at figure 5 above, the Commission had been expressing its concerns

throughout this reporting period and visiting the hospital repeatedly. The Trust was aware

of the problems of overcrowding and had identified delays in moving patients off the unit as

a major contributing factor. It recognised the role of the Care Programme Approach in

facilitating better discharge planning and instigated training, and had engaged a

‘Supporting People Worker’ to help identify and arrange supported housing for patients

upon discharge. We arranged a meeting between the chief executives of our respective

organisations where we urged that immediate action be taken in locating immediate

resources to ease the pressures on the unacceptable patient environment in the unit.

2.12 Some progress has been made as we go to press, with average rates of 107% bed-occupancy

in the first quarter of 2005, and some previously over-occupied wards now running with

some spare capacity. ‘Sleeping out’ has now stopped: if a patient cannot be accommodated

on their own ward, they are transferred fully to another ward until a bed becomes vacant.

The Trust managers attributed progress in bed-occupancy reduction to the development

of home treatment teams in one of the boroughs that it covers: patients from the remaining

borough without such service development now account for much of the overcrowding.

The changing patterns of care presented new problems: particularly in that a higher

percentage of patients remaining on the wards were likely to be detained and exhibit

challenging behaviour, necessitating higher staff ratios and potentially increasing the wear

and tear on already unsatisfactory buildings. The Trust acknowledged that home-treatment

teams may increase the pressure on carers. Limitations in hostel accommodation and 24-

hour care in the boroughs served by the Trust continued to exacerbate problems of delayed

discharge and prevented occupancy levels from falling further. The option has been

discussed of establishing a step-down ward for patients whose discharge from hospital is

delayed, although it is recognised that this is not a solution to the problem of patients

remaining in hospital environments when they are fit for discharge.

Psychiatric bed provision in England 

2.13 It is well known that the number of psychiatric beds has reduced dramatically from a high-

point in the early 1950s. There are now probably less than 40% of the total number of

hospital beds (i.e. taking into account both the NHS and independent sector) than there

were when the Mental Health Act 1959 came into force. In part, of course, this reduction

simply reflects the increasing use of community-based mental health care, which was made

possible over the last half-century not only by improvements in medication that enabled

people to be treated without lengthy hospital admissions, but also by changing social

attitudes towards the treatment of the mentally disordered, coupled with the ability of the

welfare state to co-ordinate what was, in its early years, called ‘comprehensive care’14.

2.14 A study of service utilisation in North-West Wales, where the population has remained

similar in number, ethnic and social mix and rurality over the last century, compared
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14 See Bennett, D. ‘The Drive Towards the Community’ (p.326) in Berrios, G., & Freeman, H. [eds] (1991) 150
Years of British Psychiatry 1841 – 1991. London, Gaskell.



morbidity and mortality associated with mental illness between 1896 and 199615. The

findings on length of hospitalisations for severe mental illness were startling: where, in 1896,

an annual cohort of patients with schizophrenia was likely to spend 400 years in hospital per

million population, every million population today will have a schizophrenic cohort who at

the time of writing will have already spent that length of time in hospital and will spend

several hundred more years in a service bed before they die. The first admissions were

considerably shorter in 1996 than 1896, but today’s patients will spend longer periods of

their lives in hospital than their counterparts a century ago. This may be in part because of

earlier admissions and, despite an increased rate of death by suicide16, longer life-

expectancy, but it also suggests that:

• the culture of ‘assertive’ interventions and risk assessment in today’s mental health
professions may lead to admissions that would have been less likely in the past;

• the assumption that ‘early intervention’ or the admission of patients with less severe
problems may lead to a better rate of ‘cure’ may not in fact hold true; and/or 

• the remissions induced by modern pharmacology may be relatively unstable, and that
readmission may be a part of the pattern of treatment rather than a core attribute of the
disease being treated.

2.15 The number of NHS mental illness beds available to services in England in the last twenty-

five years is shown at figure 6. This shows a 40% reduction in such beds since the passing

into law of the 1983 Act17. It would be misleading, however, to interpret this as indicative of

a similarly proportioned reduction in bed capacity overall, as these figures do not include

beds in the independent sector. At figure 7 (page 116) we have set out available data on NHS

and independent bed provision since 1994-95. The data is necessarily incomplete as we have

been unable to obtain numbers of independent sector beds after 2000/118. Such data as we

have obtained appears to show that, while the numbers of available beds in NHS facilities

fell by around 20% over the seven years between 1994-95 and 2000-01, the overall decrease

in bed availability during that period was approximately 5% once the growth in the

independent sector is taken into account.
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15 Healy, D., Harris, M., Michael, P., Cattell, D., Savage, M., Chalasani, P. & Hirst, D (2005) ‘Service Utilisation
in 1896 and 1996: morbidity and mortality data from North Wales’. History of Psychiatry 16(1) 27-41 

16 The study found only three inpatient suicides and two suicides soon after discharge in the 1896 cohort: see
Chapter 4.296 below for this in the context of current suicide rates.

17 The number of available NHS learning disability beds declined even more sharply than mental illness beds
(an overall reduction of 36% having occurred since 1997/8, although a small increase in bed availability
occurred between 2002-03 and 2003-04, as shown in the table below). It is of relevance to note that the
Commission is aware of anecdotal evidence of some learning disabled patients being admitted in
emergencies to mental illness wards for want of available alternatives.

Average daily number of available learning disability beds, England

1997-98 1998-99 1999-00 2000-01 2001-02 2002-03 2003-04

8,197 7,491 6,834 6,316 5,694 5,038 5,212

source: DH returns SH3/KH03; Hansard  1 March 2004 Col 720W (2003-04 data from
www.performance.dh.gov.uk/hospital activity) 



Fig 6: average daily number of mental illness beds in NHS Trusts, England, 1980 - 200319

2.16 The majority of independent sector beds shown in figure 7 overleaf (88% over the period

1994-95 to 2000-01 for which data is available) were mental illness beds for the elderly,

although the proportion of such beds to those provided by the independent sector for other

patient groups fluctuates over the period for which we have data. In 1997-98, the proportion

of mental illness beds available for patient groups other than elderly patients in the

independent sector reached 32% of all independent sector provision. Even if few of these

independent sector beds provided acute care services in the same way as general NHS acute

wards, they will have provided a considerable number of places to patients who might

otherwise be likely to be stuck within NHS acute care for want of an alternative. Such places

can, however, be very costly solutions to the silting up of NHS acute care, and in our

experience not every NHS Trust has or is prepared to use the resources required for buying

independent sector space (or is allowed to do so by PCT commissioning bodies). In the

context of learning disabilities services, the Department of Health has acknowledged that

the expense of buying beds from the independent sector ‘can place local commissioners in

the position where they recognise the need to develop appropriate local services but are

unable to do so’20.
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18 Prior to 2000/1 data on all independent sector beds was published by the Department of Health. Data collec-
tions from 2002/03 fell to the Healthcare Commission and the Commission for Social Care Inspection,
depending on whether the beds are classed as hospitals or residential/nursing homes. We have been unable
to establish data classified into comparable categories as shown at fig 7. The Healthcare Commission has
informed us that it estimates approximately 6,000 beds across 200 registered Independent Hospitals
available for patients detained under the Mental Health Act on its books.

19 Data source: Dept of Health returns SH3/KH03; Hansard 15 Jul 2003 Col 228W (2003-04 data from
www.performance.dh.gov.uk/hospital activity)

20 Daloni Carlisle ‘DoH warns against new long-stay institutions’ Health Service Journal, 25 Nov 2004.
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Fig 7: NHS and independent sector mental illness beds, England, 1994-95 to 2000-0121

(total bed numbers given at the head of columns 1994/5 to 2000/01. See note 18 for limitations on subsequent years’ data.)

2.17 Mental Health Act statistics collated by the Department of Health show a significant

increase in the numbers of uses of the Act in the independent sector, with increases in both

civil and criminal justice admissions to independent hospitals that cannot be accounted for

by a simple rise in the overall usage of the Act. The overall use of the Act has risen by approx-

imately one-fifth since 1992-93. Over this time,

• the number of patients admitted to the independent sector through Mental Health Act
court orders or prison transfers has doubled (which might be expected given the
noticeable expansion of the independent sector into secure provision); and 

• the number of civil admissions under the Act to Independent Hospitals appears to
quadrupled (see figure 8).

Since 1997, the number of detained patients resident in Independent Hospitals in England

has more than trebled, from 705 patients in 1997 to 2,292 in 2004 (see figure 32 below).

2.18 Nevertheless, the independent sector’s share of all Mental Health Act detentions is still very

small, with 5% of all admissions under the Act being to Independent Hospitals in 2003-04

(4% accounted for by civil admissions under Part II, and 1% by Part III admissions),

compared to 2% in 1992-93 (where Part II and Part III admissions each accounted for 1% of

all admissions under the Act)22.

21 Data source: Dept of Health statistics published as Health and Personal Care Statistics, Table B23: ‘Mental
Health and Learning Disability: Hospital beds and places in residential & nursing care homes for people with
mental illness’. Data on NHS facilities are derived from available bed day figures supplied by NHS Trusts on
form KH03. The figures on places in the independent sector are as at 31 March in each year (see
www.performance.doh.gov.uk/hpsss/index.htm).

22 Data source: Dept of Health Statistical Bulletins ‘Inpatients formally detained in hospitals under the Mental
Health Act 1983 and other legislation, England’, (1993 - 2004.)
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Fig 8:  admissions to Independent Hospitals under Part II (civil powers – ss.2,3,4) and Part III (court

orders and prison transfers – ss.35-48 etc) of the Mental Health Act 1983, 1992-93 to 2003-0423

23 Data source: as n.22 above, Bulletins 2003/22 and 2004/22, table 1. This figure will not include patients who
are detained initially in NHS facilities and subsequently transferred to independent sector beds.



2.19 The debate about the role of independent sector facilities in delivering NHS care is often

heated and politically charged, and has no particular place in our report. However, in our

view it is appropriate to note that independent sector services, whether profit-based or not,

will rise and fall according to the dictates of the market. Although ‘market-discipline’ may be

used to good effect if referring agencies have ‘a freedom of choice to select another

independent unit from among twenty or more organisations who compete on the basis of

quality, immediacy of response, and price’24, there must be a question over whether too

much reliance on the commercial market as the driver of service provision could have a

deleterious effect on service planning overall, particularly when services are increasingly

being commissioned from small, fragmented and relatively inexpert fund-holding bodies

(see paragraph 2.23 below).

Out of area treatment 

2.20 Where specialist or other beds are purchased from independent providers patients may be

treated away from their home area. This can lead to logistical problems with:

• the commissioning authority’s ability to monitor quality and cost effectiveness of the
services provided;

• patients’ relationships with family and friends, and possibly their ability to reintegrate
into their local community upon discharge;

• social work and other care management input;

• local service development, when placements may have a high-cost to local resources.

2.21 In some cases we have heard of patients becoming

‘stranded’ in out of area placements whose security or

clinical profile is no longer appropriate to their needs,

for want of an alternative local placement. In such

conditions, perhaps because of a sense of not ‘moving

on’, or because of treatment amongst patients who

remain relatively highly disturbed, such patients’ clinical

progress may be stalled or reversed.

2.22 There has been widespread concern over the out of area placement of patients from the

closing NHS long-stay learning disability hospitals into Independent Hospitals, which may

in effect be re-creating long-stay institutions25. Rob Grieg, the Head of the Government’s

Valuing People team and its National Director for Learning Disabilities, was reported to say
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24 Hughes, J.C. (2002) Re: Editorial 17 August 2002 ‘The NHS, the Private Sector, and the Virtual Asylum’
British Medical Journal Rapid Response, 30 August. Also: ‘This market discipline has in fact ruthlessly closed
more than ten independent units in the last decade via withholding referrals – and we are better off because
of it’.

25 All remaining long-stay NHS hospitals for people with learning disabilities are to be closed by 2006, two
years after the original deadline established by Government. Patients remaining in such institutions are
likely to be detained under the Act and have complex needs, often related to challenging behaviour. See John
Carvel ‘Hundreds with learning disabilities kept in asylums’ The Guardian 20 November 2003; Andalo D
‘Town halls defying care in the community edict’. The Guardian 4 November 2004, and articles referenced
below.

26 Daloni Carlisle ‘DoH warns against new long-stay institutions’ Health Service Journal, 25 November 2004.

'There are not enough medium

secure beds available for local

hospitalisation – I once waited

three years for a bed in a MSU'

Trevor Howard, s.37/41 patient,
Yorkshire 



that ‘the NHS has lost quite a lot of competence around learning disability commis-

sioning’26 and that Independent Hospitals ‘were just responding to market opportunity’27.

In November 2004 the Department of Health issued Commissioning service close to home, a

note of clarification on the commissioning of learning disability services28 (see figure 9).

This reinforced Government policy that people with learning disabilities should be

provided with local services tailored to their individual needs, and reiterated the principles

shown in the box below. We suggest that similar principles should also apply to the commis-

sioning of general mental health services.

Recommendation 3: Principles outlined by the Department of Health for learning
disability service commissioning should inform commissioning of all mental health service
sectors.   

Key principles for learning disability service commissioning 

1. Individuals should have services provided as far as possible in community rather than
institutional settings

2. People should be supported as near as possible to their homes and families

3. Development and expansion of the capacity of local services to understand and respond
to challenging behaviour

4. Individuals should be in conditions of no greater security than is justified by the danger
they present to themselves and others

5. Services should maximise rehabilitation and the individuals' chances of sustaining an
independent living

6. The differing needs of people with challenging behaviour should be responded to by
highly individualised service planning and delivery

7. Local specialist services should be provided which support good mainstream practice as
well as directly serving people with the most challenging needs

Fig 9: Department of Health guidance on principles for service commissioning29
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27 Maria Ahmed ‘Ladyman warns councils of a return to long-stay hospitals ‘by back door’’ Community Care
18-24 November 2004.

28 Department of Health Commissioning service close to home, note of clarification for commissioners and
regulation and inspection authorities. www.dh.gov.uk/assetRoot/04/09/33/23/04093323.pdf

29 Commissioning service close to home, supra, p.3.



Commissioning mental health services

2.23 In our above discussion of out of area treatment and the independent sector generally we

have questioned whether present arrangements for the commissioning of mental health

services might not militate against the Government’s concerns for service improvement and

best use of resources. Mental health service chief executives have been reported to have grave

concerns over the understanding of their sector by Primary Care Trust commissioning

bodies30, and the National Director for Mental Health has acknowledged that some Primary

Care Trusts have ‘failed to follow through the Government’s commitment to mental

health’31:

Some of the money that has reached front-line services has been spent on the wrong
things. It has been used to shore up the old services that the NSF and NHS Plan were
intended to change – out of area admissions, medium secure beds for people who could
be admitted locally, locum and agency costs. It has been swallowed up by historical
deficits in a local healthy economy, whether or not these could be traced to mental
health services.

…many, though certainly not all, PCTs, faced with their own financial pressures, have
not given sufficient priority to mental health care in comparison with other priorities
such as access to targets and waiting lists. In a devolved system of commissioning, there
is very little earmarking of money allocated, and spending has been left to local organi-
sations to argue over32.

2.24 These perceived failings may be exacerbated by changes planned to commissioning

functions which will refocus the Primary Care Trust role to support ‘practice-based

commissioning’ by the end of 2008, with expectations of at least 15% reductions in

management and administrative costs in commissioning services and a ‘progressive move

towards greater use of other providers [than NHS Trusts], including those from the

independent sector’33.

Should overcrowding be addressed by increasing the numbers of
beds? 

2.25 In 1996 the MHAC and Sainsbury Centre wrote that:

for nursing staff on the wards, the reduction in bed numbers has resulted in them caring
for an increased number of people with more severe mental illness. This increase in
their patients’ difficulties, and the high throughput of patients, places a heavy burden on
nursing staff. At the same time, the emphasis of policy and managerial support has been
on the development of community care. The development of inpatient care has suffered
from relative neglect34.
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30 Emma Forrest ‘Chief execs fear “clueless” commissioners’ Health Service Journal 23 February 2003.

31 Department of Health (2004) The National Service Framework for Mental Health – Five Years On, p.69.

32 ibid.

33 Department of Health (2005) Commissioning a patient-led NHS. 28 July 2005 

34 Sainsbury Centre for Mental Health (1997) The National Visit: A one-day Visit to 309 Acute Psychiatric Wards
by the Mental Health Act Commission in collaboration with The Sainsbury Centre for Mental Health.



2.26 Reductions in mental health beds over recent decades have been founded upon the

assumption that the patient days ‘lost’ to inpatient services will be taken up by community

services. There is some evidence that overall capital expenditure in mental health services

has focussed on access and crisis services at the expense of inpatient provision35. Over the

last two decades, community-based services have increased greatly (if not always propor-

tionately with reductions in inpatient provision36), and much development focus is now on

forms of community mental health provision such as assertive outreach and crisis interven-

tions that are designed to prevent the need for hospital admission. However, some commen-

tators have raised the possibility that the focus on community-based provision may have

had unintended consequences:

delays in admission and treatment caused by bed shortages may mean that patients’
illnesses are becoming more severe and that compulsory treatment is being initiated in
cases in which informal admissions would previously have been possible … the move to
community care may have led to a paradoxical and unexpected increase in the use of
coercion in the treatment of patients with a mental illness37 .

2.27 The systemic relation between hospital and community elements of mental health care

make it difficult to determine whether, in cases such as our example at figure 5 above,

inpatient overcrowding should be addressed by increasing bed numbers or further concen-

tration on community support. Assuming that the pressures on inpatient services are a

result of inadequacies in community mental health

services or more general community provision

(and not simply a lack of adequate numbers of

inpatient beds), then clearly the long-term needs of

the service as a whole would be best addressed

through an increased concentration on community

aspects of the service. Redirecting resources to

increase acute inpatient ward capacity could be

counter-productive to the strategic aim of

establishing a working spectrum of care with several types of residential care appropriate to

different levels of need. However, in a number of instances we are aware that resources are

being taken from existing inpatient budgets, including staffing budgets, to fund develop-

ments in community services. Given our estimate from figures available over the last decade

that the actual reduction in beds was 5% up to 2000/1 (see paragraph 2.13 above), and the

asymptotic appearance of our graphic presentations of bed reductions at figures 5 and 6

above, it could be that we have already attained the minimum number of psychiatric beds

for a viable service.
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35 See Department of Health (2004) The National Service Framework for Mental Health – Five Years On, p.40:
‘between 2001/02 and 2003/4 there was a 51% investment in access and crisis services – the category most
closely reflecting the NHS Plan initiatives – [but] a small fall in percentage terms [from 19.5% to 18.6% of
total expenditure] in spending in clinical services (comprising predominantly inpatient spend)’.

36 The 1997 Sainsbury centre study quoted above (see note 9 above) found that even services ‘in areas with
relatively low levels of social deprivation … are in difficulty for precisely the same reason as those in the
inner cities – that is, they have reduced the availability of long-term, highly supervised accommodation and
have not replaced it with anything else’. (Shepherd et al (1997), supra).

37 Wall, S., Hotopft, M., Wessely, S., & Churchill, R. ‘Trends in the use of the Mental Health Act 1984-96’ BMJ
1999;318;1520-1521.

'Services are available nearer home but

the ward environment is much worse

than in what we used to call 'the big

bins'. There is an acute shortage of

beds'.

Margaret Jessop (aged 73), ex s.3, London 
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38 Thornicroft, G., Strathdee, G. ‘How Many Psychiatric Beds?’ BMJ 1994;309:970-971 (15 October)

39 Department of Health (2004) The National Service Framework for Mental Health – Five Years On, p.73.

In two Trusts in the south of England, patients have been accommodated on fold-down beds
in the communal lounges of acute admission wards. This compromises patients' privacy and
dignity, and their safety. (Not only are such patients forced to sleep in areas open to access by
any other patient, but the lounges are not designed for use as bedrooms and in at least one
case have inappropriate features such as inward-opening doors, making it possible for
patients to barricade themselves into the room). We understand that recent service reorgani-
sations have reduced acute and intensive care inpatient beds, with a refocused emphasis on
home treatment for crisis resolution. This refocus has been reported by staff not to have led to
a reduced demand for acute inpatient beds.

Fig 10: practice example of services with bed shortages

Managing beds sparingly depends on the following factors:  

• Home assessment when possible;

• Senior clinical gatekeepers for admissions;

• Clear statements of the purpose of each admission; 

• Frequent inpatient review meetings with the authority to discharge patients;

• Immediate transfer to housing services where the patient is homeless; and

• Mental health teams with control over admission and discharge from their own beds.

Fig 11: guidance on bed management38

2.28 We are encouraged by the programme to modernise inpatient care announced by the

National Director for Mental Health in 2004, which will seek to eradicate unsuitable ward

environments through capital investment; develop new models of inpatient provision for

flexible purpose; improve integration with community services and tackle problems of

recruitment, retention, morale and therapeutic skills of staff, and improve safety on wards

by addressing problems of drugs and violence39. Where this vulnerable patient group are

forced to reside in overcrowded and possibly dangerous conditions, we do not find it

acceptable for services to use developing community structures as an excuse for not

addressing their immediate needs. Some direct intervention to ameliorate overcrowding

and related problems must be taken, whether this involves specific actions to enable

individual patient discharge, arrangements for extra-contractual or out-of-area treatment,

or consideration of alternative inpatient facilities for specific groups of patients.

2.29 It is also vital that responsible authorities do not lose sight of the possibility that, notwith-

standing developing community services, the local provision of inpatient beds may simply

be inadequate to serve the catchment population.



Staffing levels 

2.30 The Sainsbury Centre for Mental Health has stated that ‘the provision of adequate and

appropriate staffing levels and skill mix is one of the biggest challenges facing mental health

services today’40. Its Acute Care 2004 report found the

vacancy rate for qualified nurses (funded posts minus

actual staff) to be 13% nationally, and 22% in London

(see figure 12). Even considering qualified nurses and

health care assistants in combination, the actual number

of staff did not meet the funded establishment in any

national region. On a ward with 16 beds, for example,

this would suggest a difference between actual and

funded staff of two whole-time equivalent posts. This gap is likely to be managed in part or

in full by the use of bank and agency staff, at some additional financial cost and to the

detriment of continuity of care.

• The national average sickness rate among ward staff was 6.8% 

• The national average use of bank and agency staff per week per ward was 152 hours,
equal to more than 4 full-time staff 

• 26% of wards had lost staff to community teams in the previous year 

• 12% of ward managers reported having no administrative support 

• 48% of wards did not have a lead consultant and 13% had no ward manager or nurse
above grade F at the time of the survey 

• 35% of ward managers reported that the client group on the ward had changed due to
the development of community teams 

• 18% of ward managers reported that they did not have access to a Psychiatric Intensive
Care Unit (PICU) 

• Communication with community teams was said to be poor during patient admissions by
16% of ward managers 

Fig 12: key findings of Acute Care 2004: staffing problems and pressures on wards41

2.31 Percentages of trained and agency staff on wards that we visited between October 2004 and

August 2005 are given at figure 13 below. About half of wards visited had between thirty and

fifty percent qualified nursing staff. More than three-quarters of wards relied on agency

staffing for less than 10% of their ward complement, although one ward in ten relies on

agency staff for at least 20% of its staffing complement.
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40 Sainsbury Centre for Mental Health (2005) Briefing 28. Acute Care 2004: A national survey of adult psychi-
atric wards in England. May 2005.

41 ibid.

'Sometimes there are not

enough staff to take us out on

leave'

male patient, Yorkshire



Fig 13: percentage of trained staff and agency staff on wards visited by the MHAC between 1 October

2004 and 31 July 200542

2.32 Patients often report having inadequate attention from or opportunities to talk with staff. It

is unlikely that nurses struggling to carry out their basic duties on understaffed wards can

reach out towards patients in need:

I’d really like staff to approach me to and ask how I’m feeling when I’m upset/down
because that’s when I really need to talk but not able to tell them… At home at least
you’re on your own… but to be surrounded by people who … ignore you is far worse
than being alone43.

Medical staffing

2.33 The David Bennett inquiry heard that it took the on-call psychiatrist approximately one and

a half hours from being ‘bleeped’ to attend the clinic where Mr Bennett was under

restraint44. The delay was in part caused by human error and failed taxi arrangements, but

the inquiry took the view that it was unacceptable that a foolproof system was not in place

to secure the attendance of a doctor within 30 minutes at a unit caring for seriously ill

patients. The inquiry stated that, had the psychiatrists arrived within half an hour of being

called, the death of Mr Bennett under restraint may have been avoided. By the time any

doctor arrived on the scene on the night of the 30 October 1998, Mr Bennett was almost

certainly already dead45. The inquiry recommended that 

there should always be a doctor in every place where a mentally ill patient is detained, or
if that is not possible, foolproof arrangements should be in place twenty-four hours a day
[so] that a doctor may attend within twenty minutes of any request by staff to do so46.
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42 Source: MHAC visit database

43 Patient quoted in Healthcare Commission (2005) National Audit of Violence, p.36.

44 Norfolk, Suffolk and Cambridgeshire Strategic Health Authority (2003) Independent Inquiry into the death of
David Bennett. December 2003, page 29

45 Mr Bennett was pronounced dead at 00.20 hours but seems likely to have died prior to the arrival of an
ambulance at 23.45. A second doctor called by the clinic (after the first had not appeared) arrived at this
time. See Independent Inquiry into the death of David Bennett, pages 22 & 29.

46 ibid., p.30.

%age of no. of cumulative %age of cumulative %age of no. of cumulative %age of cumulative 
trained wards total wards %age agency wards total wards %age
staff staff

< 10% 10 10 0.57 0.57 90%+ to 100% 2 2 0.11 0.11

10%+ to 20% 102 112 5.81 6.38 80%+ to 90% – 2 – 0.11

20%+ to 30% 179 291 10.19 16.57 70%+ to 80% 1 3 0.06 0.17

30%+ to 40% 436 727 24.83 41.40 60%+ to 70% 6 9 0.34 0.51

40%+ to 50% 451 1,178 25.68 67.08 50%+ to 60% 7 16 0.40 0.91

50%+ to 60% 219 1,397 12.47 79.56 40%+ to 50% 31 47 1.77 2.68

60%+ to 70% 149 1,546 8.49 88.04 30%+ to 40% 62 109 3.53 6.21

70%+ to 80% 148 1,694 8.43 96.47 20%+ to 30% 63 172 3.59 9.79

80%+ to 90% 16 1,710 0.91 97.38 10%+ to 20% 139 311 7.92 17.71

90%+ to 100% 46 1,756 2.62 100.00 < 10% 1,445 1,756 82.29 100.00



2.34 Government has ‘accepted’ that appropriate medical cover is vital and ‘will repeat that

message to service providers’ but it will leave ‘precise arrangements to be decided locally in

the light of local circumstances’47. In reality, as we discussed in our previous Biennial

Report48, the structure of service delivery in relatively small and geographically scattered

units may make medical cover in an emergency a practical difficulty in a great many units in

the NHS and independent sector. Dr Hadrian Ball, the Medical Director of the Norvic

Clinic (where David Bennett died), has written that it is

impossible to achieve the Inquiry’s recommendation of

medical presence within 20 minutes in Norwich, where the

clinic is one of three inpatient mental health sites, two of

which are at opposite ends of the city, and where the

number of junior doctors on duty across Norwich reduced

by a third with the implementation of the European

Working Time Directive on 1 August 200449. Dr Ball argues

that the medical cover envisaged by the inquiry could only

be met through a reversal of the policy of dispersed mental

health units, culminating in the recentralisation of inpatient care into large institutions50.

Dr Ball does not advocate such a move, and neither do we. In our last report, however, we

did suggest that limitations over powers of control and restraint could be justified on safety

grounds for units that do not have medical staffing to oversee their implementation51. There

may be limitations to the extent which this recommendation can be adopted by forensic

units such as the Norvic Clinic, which leads us to agree with Dr Ball that the risk posed to

some elements of inpatient care should be explicitly owned by the Department of Health

and Primary Care Trust commissioners, not shouldered by provider units52.

2.35 We nevertheless support in principle the David Bennett Inquiry report’s recommendation,

although we recognise that in many units across the NHS and independent sectors it may be

difficult to meet the expectation of a doctor’s attendance within twenty to thirty minutes.

Within such units it may be necessary to establish policies that encourage nursing staff to

call for medical presence as early as possible in any situation where interventions such as

restraint or seclusion may be required; consider how spaces may be set aside within the unit

that may be used to contain patients without lengthy physical restraint; and train staff to

consider certain forms of restraint as a very last resort. It is unacceptable that patients are

being exposed to hazardous procedures in the absence of adequate medical services to

ensure their safety. We discuss restraint further at Chapter 4.206-17 below.

2.36 We continue to encounter arrangements for the medical cover of units that cause us consid-

erable concern. Some small units, particularly in the independent sector, have either
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47 Department of Health (2005) Delivering Race Equality in Mental Health Care; an action plan for reform inside
and outside services and the Government’s response to the independent inquiry into the death of David Bennett.
January 2005, p.36.

48 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapters 1.7, 10.32 & 11.23.

49 Ball, H.N. ‘Death in restraint: lessons’ Psychiatric Bulletin (2005) 29; 321-323

50 ibid.

51 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, Chapters 10.32 & 11.23, Rec.44.

52 Ball, H.N. (2005) supra

'We're told the less contact

with our doctor means we’re

getting better and don't need

to talk to them as much.'

Richard Holmes, s.37/41

patient, Yorkshire



arranged or considered medical staffing arrangements that could not possibly expect the

attendance of a doctor within half an hour of an emergency call:

• A single consultant psychiatrist offered to provide 24 hour medical cover simultaneously
to five independent hospitals in different locations, some of which were more than 40
miles apart; and 

• A group of psychiatrists in one part of the country offered 24 hour consultant psychia-
trist/RMO cover to a number of independent mental health hospitals, some of which
were at great distance (i.e. 200 miles) from their location. We understand that their
proposal to undertake RMO responsibilities for MHRTs and Hospital Managers’ reviews
by video-link has not been considered acceptable for registration purposes.

2.37 More generally, we have found the consultant psychiatrist cover in some Independent

Hospitals to be inadequate. It may consist of an arrangement for a consultant psychiatrist

(sometimes retired) to attend the hospital to see patients after six o’clock in the evening one

day per week, or during the day at week ends. This is likely to preclude the holding of

effective ward rounds involving the patient, their relatives, social worker, OT, psychologist,

primary nurse/key worker, advocate, interpreter, etc.

2.38 In contrast to a number of NHS Mental Health Trusts, some Independent Hospitals

(especially in the learning disability sector) can be geographically isolated from the main

centres of population. Smaller Independent Hospitals do not generally have a range of other

on call psychiatric/medical staff, e.g. Senior House Officers, Specialist Registrars, Associate

Specialists or Staff Grade Doctors. Nor in a number of cases

does the consultant psychiatrist/RMO live within a

reasonable distance from the hospital, as is the expectation in

the NHS. It is our perception, particularly in light of the

recommendations of the David Bennett Report, that at times

of a psychiatric or other medical emergency, patients in some

hospitals may be at risk.

2.39 We understand that the Healthcare Commission has raised

this issue with the Royal College of Psychiatrists. We would welcome a statement or

guidelines in respect of a baseline requirement for consultant psychiatrist/RMO cover that

all Independent Hospitals would be expected to adhere to for registration purposes. Given

that approximately 95% of psychiatric patients in Independent Hospitals are NHS funded,

it seems equitable that they should receive no less a service in terms of medical staffing than

would be available in NHS facilities.

Ward environments 

2.40 In 2003 the Secretary of State suggested that Government initiatives over patient choice (see

paragraphs 2.64 et seq below) should benefit “all aspects of the patient experience

[including] attentive staff. A clean, comfortable, friendly place to be. Safe, high-quality, co-

ordinated care. And all done in a way that makes people say ‘they treated me as if I

mattered...’ ”53. For many detained patients the absence of these basic standards curtails

choice, and can be perceived as an affront to basic rights of dignity and respect. The
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'Only saw doctor once a

week on ward round, in a

big room with other staff –

felt like I was on trial.'

Deborah Hickman, ex-s.3
patient, Lancashire



following problems are by no means endemic across all inpatient units, but are common

enough to allow us to generalise:

• Shabby and ill-kept ward environments contribute to making patients’ surroundings
bleak and counter-therapeutic.

• Patient mix on wards may be inappropriate, in
that patients with a wide range of age and
diagnosis are placed within the same facilities. In
1999, the Department of Health recognised that
up to a third of mental health inpatients would be
better placed elsewhere54.

• Bed pressures and overcrowding can leave
patients with little personal space or ‘peace and
quiet’, and opportunities to spend time off-ward
may be limited by shortfalls in environmental or
staffing arrangements, irrespective of patients’ clinical needs.

• Bed pressures may lead to patients being moved around wards or transferred to out-of-
area placements during periods of detention.

• Men and women are often housed together in units where this may not be appropriate or
the first choice of women patients. Women in a minority on inpatient wards may feel
threatened or isolated, and may still encounter poor facilities that offer little privacy or
safety for sleeping, using bathrooms or simply spending time on the ward during the
day.

• Drug abuse and illicit ‘drug culture’ in some inpatient units makes patients feel unsafe
and places them at risk. In some units where illicit drugs are a problem, wards are closed
to keep drugs out, limiting the movement of patients. Where this is not done, drug users
and dealers from outside the ward may disrupt its functioning and environment.

• Ward arrangements may not be tailored to individual patients’ needs, particularly for
patients from Black and minority ethnic groups. Isolation or patient-to-patient bullying
may be compounded by poor arrangements to meet cultural, religious or communi-
cation needs.

• Patients who are confined to wards are left with little to do, either in terms of leisure and
recreation or activities with a more therapeutic design55.

2.41 These observations, which we have included in previous Biennial Reports, have been

confirmed in this period by other studies of inpatient environments. Whilst we recognise

that many wards have made some improvements, and that some new-build wards provide

an excellent environment for care, we cannot agree with the National Director for Mental

Health that ‘the popular image of squalid mental health wards is outdated and unrepresen-

tative’56.
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53 Rt Hon John Reid MP, Secretary of State for Health, speech to the New Health Network, 15 July 2003.

54 Department of Health (1999) A National Service Framework for Mental Health. London, Stationery Office.
See also Mental Health Act Commission (2001) Ninth Biennial Report, Chapter 3.5.

55 See, Mental Health Act Commission (2001) Ninth Biennial Report, Chapter 3.4 – 8, Mental Health Act
Commission (2003) Tenth Biennial Report Chapter 9.29 et seq.

56 Department of Health (2004) The National Service Framework for Mental Health – Five Years On, p.73.

'Unsafe environment – layout

unsuitable for staff & patients.

Men/women mixed which was not

appropriate and embarrassing.

Passive smoking & no quiet space'.

Yasmin Jackson, ex- s.3 patient, Wales



The Healthcare Commission National Audit of Violence, based upon returns from 265 wards
or units between December 2003 and March 2005, found the following 'common factors'
deleterious to patient experience in inpatient units, which it stated 'are either increasing the
likelihood that violence will happen, or mean that it will not be managed effectively if it does':

• Unsafe environments: failure to meet basic safety standards in the design of wards. The
report calls for staff and service users to be fully involved in the design process for every
new build, and for great effort to upgrade and improve existing wards in ways that
optimise safety.

• Inadequate staffing: many services are operating with vacancy factors with an on-going
drain of experienced staff into higher paid, and often more highly-regarded, community
posts, leaving some in-patient services reliant upon inexperienced leaders.  Problems
recruiting staff leads to over-reliance upon bank and agency staff. These difficulties
militate against building a coherent team that works proactively to prevent and manage
violence. The report calls for the status of in-patient nursing to be raised to at least that of
community nursing.

• Client mix and over-crowding: many acute mental health services are 'fire fighting' as
they struggle to work with an increasingly unwell population, some of whom will have a
dual diagnosis. The conjunction of high bed occupancy figures and inadequate staffing
can make the delivery of a therapeutic service impossible. The report calls for action from
commissioners and managers to address the great inequities in staffing levels and skills
mix across the country. 

• Substance misuse was identified as the most common trigger for violence. The study
revealed that problems associated with the use of alcohol and illegal drugs were more
common in mental health services – particularly acute, PICU and forensic services (alcohol
was rated as especially problematic in acute services). Staff teams need support to
address the problems caused by the use of alcohol and illegal drugs in in-patient services.

• High levels of boredom: many services are unable to offer patients a structured and
therapeutic system of care.  This is linked to low staffing levels and high volumes of
paperwork. As well as the obvious link between 'boredom' and 'violence', this is seen to
have an impact on recovery rates for service users, and on job satisfaction for staff. The
report called for 'ways to be found of supporting staff to spend more time in face-to-face
contact with service users – doing the job that they were trained to do'.

• Staff training in the prevention and management of violence: significant numbers of staff
reported dissatisfaction with the timing, content, or quality of the training they received, or
with their ability to apply such training in real life situations. Training must be tailored to
individual needs and more emphasis placed on the prevention rather than the
management of incidents, but can only be effective if the other issues described above
also addressed.

Fig 14: Healthcare Commission findings of common factors deleterious to patient experience in

inpatient units, December 2003 – March 200557
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2.42 At figure 15 below we set out findings from the Healthcare

Commission’s Audit on Violence regarding some basic

environmental standards. There is clearly much work to be

done on the inpatient environment across all sectors. It is

notable that PICUs scored poorly in availability of natural

fresh air and (although this is not shown on the table) also

in provision of activities and service user involvement in

care-planning and prescribing. Lack of space and access to

fresh air can be particularly problematic in recently

established smaller PICUs and Medium Secure Units. One

proposal for a 70-bedded Independent Hospital in the

London metropolitan area specified an Astroturf airing court of approximately 30 x 15

metres, with a minimum exercise time of one hour daily for residents. We do not know if

this proposal is likely to be implemented.

Fig 15: Healthcare Commission environmental audit national findings, by service sector, 2003-200559.

2.43 Mental health wards for elderly patients scored significantly low on average in cleanliness,

noise levels, access to external and/or quiet spaces and single bedrooms. The incidences of

violence on wards for elderly patients were, perhaps surprisingly, higher than the national

average, although staff were less likely to receive adequate training or support in the

prevention and management of violence. The following are extracts from letters addressed

to a consultant on an elderly ward by a patient who had been detained there under section 3.
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challenging behaviour) units and small group homes.

59 Healthcare Commission (2005) National Audit of Violence p.63-4.

'There is nowhere you can go to

have space. The wards and

courtyards are much too small,

especially the courtyards, for

the 100 service users here'.

Gul Davis, ex-s.3 patient (MSU)

Birmingham

standard percentage met

acute PICU forensic elderly all units58

all areas look clean 67 67 74 55 71

all areas smell clean 65 58 58 64 68

all areas look friendly 53 50 53 73 58

natural daylight 63 58 68 82 68

natural fresh air 40 17 42 64 48

temperature and ventilation adequately controlled 32 33 37 36 39

noise levels are adjusted to meet the needs of residents 73 75 63 55 71

access to external space with sheltered area 42 50 32 27 37

adequate quiet spaces for staff and patients 43 50 37 18 46

adequate private spaces for interactions 53 50 26 45 53

single bedrooms provided 62 92 100 64 77

perception of space with overcrowding avoided 63 92 68 27 65

ward size and design appropriate to patient population 36 42 26 55 42

all figures are percentages



'It would be sheer bliss to be taken for a walk round Ladywell Fields or Lewisham Park, pausing half-way round

to sit and have a friendly chat. I do realise, however, that the nurses are extremely busy, struggling to cope with

the individual needs of 18 elderly patients suffering from such a wide range of problems, including depression,

eating disorders, various forms of dementia, brain damage, the aftermaths of a stroke, and mania like me, some

of whom may be completely bedridden, so that this cannot happen as often as I would like.

The ward is often extremely noisy. On my last, oh so involuntary, stay there on top of the usual panic alarms, fire

alarms, patients screaming, and the television, (an unwritten rule seems to be that this must never be turned off),

which I have learned to expect and dread so much, we had a building site next door, and thus the sounds of

hammering, pneumatic drills, and heavy plant machinery added to the usual din.

I profoundly believe that access to fresh air is a basic human right, and that denying me the opportunity to

exercise in the garden is a very risky strategy both for my mental and physical health. … In any case Hayworth

ward is not a particularly safe place for anybody. During my various involuntary stays there has been an attempt

to throttle me, I have been head-butted, and I have long lost count of the number of times I have been hit. These

attacks were I feel an entirely foreseeable consequence of the policy of locking very ill people up in a fairly

confined space'.

Margaret Jessop, (age 73), ex-s.3, London 

The safety and security of women patients 

2.44 The safety and security of women patients is a particular concern. Although Government

figures claim that 98% of Trusts in England and Wales meet the national standards for

single-sex accommodation, patients’ own reports continue to indicate that women feel there

is insufficient segregation of the sexes and/or protection from sexual harassment or violence

on psychiatric wards. The difference between official and patient perceptions is due to the

fact that Trusts may meet the standards for ‘single-sex accommodation’ through segregation

of sleeping areas, designation of bathroom facilities, and the provision of some women-only

space such as a day-lounge. Patients may still experience such facilities as essentially ‘mixed-

sex’, particularly when undertaking activities or at meal-times. In the 2003 implementation

guidance Mainstreaming Gender and Women’s Health, Government recognised a wish for

women-only facilities to avoid what one female patient described as ‘sitting down to

breakfast with a group of strange men, all in varying states of undress’60. For women to both

feel and be secure much wider use of genuinely women-only wards should be encouraged.

2.45 Between November 2003 and July 2004 we asked services to notify us of any admission of a

female detained patient to a mixed ward where women constituted less than ten per cent of

the patient population. We were notified of 105 such admissions, relating to 97 patients

(eight patients in the sample were admitted on two different occasions during the notifi-

cation period). On average, this amounts to roughly three admissions every week. We set out

some of the information gathered from the notification procedure at figure 16 below. Of

this sample (we do not know the rate of under-reporting from our notification exercise),

130

60 Department of Health (2003) Mainstreaming Gender and Women’s Health



one fifth of women patients were known to have a history of being abused by men, but twice

this number had no access to women-only areas on the ward, nearly a quarter were required

to use the same bathrooms as male patients, seventeen percent had sleeping arrangements

that were not separated from male bedroom areas and a quarter had to walk through areas

of the ward used mostly by males to reach women-only washing, toilet or day facilities. A

significant minority of these women patients (13%) had raised concerns over their personal

safety on the ward.

Fig 16: 105 responses to MHAC questionnaires relating to the situation of women admitted to mixed

wards where they constitute less than 10% of the total patient population, Nov 2003 – July 2004 

2.46 Whilst some ward staff reported that they could offer a safe, supportive environment for

women patients, a number expressed their concerns that this was not the case. A number of

units acknowledged that they had inadequate facilities and/or space to designate women-

only areas within the ward or to offer care to the standards of safety, privacy and dignity that

they would prefer:

• ‘the facilities on this unit are not conducive to catering for both sexes’;

• ‘patient isolated due to age and gender’;

• ‘male and female service user bedrooms in the same corridor is not ideal. Is at times
restrictive…’;

• ‘we feel that [the patient’s] recovery is compromised by at least one male patient who is
intrusive and insensitive to the needs of others. Patient has been offered nursing in
isolation but she does not wish to accept the offer’62.
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61 ‘N/S’ or ‘not stated’ category includes all returns that gave neither ‘yes’ nor ‘no’ in answer to our questions.

62 The quotations are taken from returned notifications on Form MHAC8.

Yes % No % N/S61

Is there a policy relating to the care a treatment of women patients? 29 28 33 31 42

Are staff provided with special training in dealing with issues relating to women? 15 14 25 24 21

Are women on duty every shift on these wards? 59 56 13 12 32

Is the patient’s primary nurse female? 77 73 17 16 11

Does the patient have access to independent advocacy? 57 54 10 10 29

Has the patient raised concern/s over personal safety? 14 13 48 46 42

Has the patient a history of abuse by men? 21 20 49 47 51

Do women have access to a women-only area? 21 20 43 41 40

Do women have access to a women-only toilet? 55 52 11 10 38

Do women have access to women-only bathrooms? 40 38 24 23 40

Do women have to walk through a mostly male area to access bathrooms / toilet etc? 27 25 34 32 43

Are women patients’ bedrooms separate from men patients’ bedrooms? 45 43 18 17 41



2.47 At figure 17 we reproduce the key findings of Mind’s Ward Watch campaign, which

highlighted a number of shortfalls in patient experience of inpatient care between 2002 and

2004.

The detention of children and adolescents in adult services 

2.48 In December 2004 we published our study of the detention of children and adolescents in

adult services over the 18-month period between April 2002 and September 200364. Over

this time were notified of 270 such placements and made 122 visits to detained children and

adolescents (in the remaining notifications, the patient would have either been made
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• Two years after the Government's own
target for the elimination of mixed sex
wards, and less than a year after it claimed
that 99 per cent of NHS Trusts met
Government targets, 23% of recent and
current inpatient respondents have been
accommodated in mixed sex wards.

• Thirty one per cent of respondents did not
have access to single sex bathroom
facilities. Only 30% of respondents had
access to single sex daytime facilities. 

• Over a quarter of respondents (27%) said
that they rarely felt safe while in hospital.
Only 44% of respondents felt safe all or most
of the time.

• Over half (51%) of recent or current
inpatients reported being verbally or
physically threatened during their stay with
20% reporting physical assault.

• Nearly one in five (18%) respondents
reported sexual harassment in hospital; 5%
of respondents reported sexual assault.

• Seven per cent of respondents reported
being subject to harassment because of their
race while 3% reported racially motivated
assault.

• Ten per cent reported being subject to
harassment because of their sexuality; 5%
reported being assaulted because of their
sexuality.

• Fifty-six per cent of harassment or assault
episodes were perpetrated by a patient or
service user. 31% of harassment or assault
episodes were perpetrated by a ward staff
member.

• Fifty-three per cent of respondents thought
that the hospital surroundings had not
helped their recovery. 31% thought that it
had made their health worse.

• One in five (20%) of respondents felt that
they were treated with respect and dignity
by staff. Almost the same proportion (17%)
stated that they were never treated with
respect and dignity by staff.

Key findings of Mind’s Ward Watch survey of 335 current or recent inpatients,
200463

Fig 17: key findings of Mind’s Ward Watch campaign.

63 Mind (2004) Ward Watch: Mind’s campaign to improve hospital conditions for mental health patients. Of the
335 respondents to Mind’s questionnaire (March 2004), just under a quarter were current inpatients; others
had been inpatients in the previous two years. Just over half identified themselves as female; four-fifths as
white British. 44 (13%) identified their area of residence as Wales.

64 MHAC (2004) Safeguarding children and adolescents detained under the Mental Health Act 1983 on adult
psychiatric wards. London; TSO, December 2004. Also at www.mhac.org.uk



informal or transferred before we could arrange a visit). Less than 13% of such placements

related to children under 16 years of age, and two-thirds of all notifications related to male

patients. There was very significant over-representation (26%) of Black and minority ethnic

patients in the notifications as a whole, with children and adolescents of Black African or

Black Caribbean origin comprising 13.1% of notifications but only 2.7% of the child

population.

2.49 Less than half (43%) of services had policies or protocols relating to the admission of a

minor to an adult facility; only ten per cent had trained staff in issues to do with the care of

minors and a third had not carried out of completed police checks on staff working with

minors in these circumstances. Only a quarter of wards had access to a copy of the Children

Act 1989. On a number of visits staff expressed their concern at their own lack of skills or

knowledge to work with minors, and some reported that their role was limited to

containment until a more suitable place was found. Whilst transfers to age-appropriate

facilities were planned for most of the children under 16 years of age, such plans were in

place at the time of our visit in less than 30% of all the cases of minors’ admission to adult

facilities. A number of patients reported feeling frightened by other patients on the adult

ward, and many spoke of boredom and lack of appropriate activities.

2.50 We concluded that inappropriate admissions of minors to adult wards occur apparently as a

result of inadequate provision of child and adolescent beds nationally, confounded by

unequal geographic distribution and very little provision for emergency admissions to

Child and Adolescent Mental Health Services (CAMHS). Our recommendations called

upon:

• the Department of Health to issue guidance and standards for NHS-commissioned
CAMHS services, including guidelines on the admission of minors to adult facilities,
similar to those issued in 2002 by the Welsh Assembly Government65;

• commissioners of CAMHS to 

• ensure that admission policies for children and minors are agreed with all service 
provider units; and 

• identify the number of specialist beds needed;

• CAMHS services to review access to their services by young people and their families
from Black and minority ethnic groups and ensure ethnic monitoring is implemented
fully;

• adult wards which are designated to admit minors to implement fifteen specific
recommendations designed to ensure wards staff are trained, adequately police-checked,
supported by CAMHS services; and able to provide a single room for the patient, assess
and respond to educational and activity needs of patients, and make provision for
suitable visiting facilities. Such wards should also have access to trained advocates and
written information on legal rights accessible to minors66.
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65 Welsh Assembly Government (2002) Mental Health Policy Implementation Guidance for Child and Adolescent
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66 MHAC (2004) Safeguarding children and adolescents detained under the Mental Health Act pages 6-10



Recommendation 4: Government, commissioners of CAMHS and service managers
should implement the recommendations of our 2004 report Safeguarding children and
adolescents detained under the Mental Health Act 1983 on adult psychiatric
wards. 

Therapies and activities 

2.51 The Sainsbury Centre for Mental Health’s 1998 report Acute Problems found that as many as

30% of service users said they were not involved in any therapeutic or recreational activity at

all during their hospital stay (SCMH, 1998). The Sainsbury Centre Acute Care 2004 report

found that:

• Art therapy was routinely available on 49% of wards
and psycho-social interventions were routinely
available on 35%.

• Fewer than 20% of ward managers reported that
cognitive behavioural therapy (CBT) was routinely
available.

• Practical therapeutic activities such as learning
cooking skills or financial management were
reported as being available routinely on 73% of
wards.

• Leisure and social activities, such as coffee mornings,
karaoke, music events and going to the gym, were routinely provided on 64% of wards.

• Nurses and occupational therapists provide the bulk of input into activities with just
under a quarter of ward managers reporting that they had input from psychologists.

Residents of Ashley House (Care Principles Ltd), whose primarily diagnoses are predomi-
nantly Learning Disability, have timetabled activity programmes that specify key worker
involvement and recreational/ therapeutic activities which are regularly reviewed, and form
part of a goal achievement programme. We saw encouraging signs of user-involvement in
formulating the plans on a recent visit, and noted the use of the programme as a therapeutic
tool through the award of points for the completion of 'coping goals'. 

Ashley House, Market Drayton, tel: 01630 673 800

Fig 18: practice example – patient activity

2.52 We support the Sainsbury Centre’s recommendations on therapies and activities:

Recommendation 5:

• Health care assistants, volunteers and activity workers should be involved in facilitating
a broader range of activities. 
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'I'd like to see alternative therapies

on offer, such as massage with a

safe, trained person…as a service

user, when was the last time you

were touched?  Hospitals should

be therapeutic settings, exploring

different therapies'.  

Abina Parshad-Griffin, ex s.3, Oxford



• Ward staff need training in therapies such as CBT, and sufficient opportunities to practise
afterwards. 

• Inpatient wards need greater input from psychologists (and adult psychotherapists) in
delivering therapies and activities.

The debate over 'reinstitutionalisation' 

'In 2003 the conditions and atmosphere on the ward were significantly worse than they had been a decade

earlier. The door was now locked at 5pm, and the practical obstacles to getting both in and out often made it

more effort than it was worth to enjoy a quiet stroll outside. There is now a lovely and safely enclosed garden

… yet I was refused access to it until after morning handover, so I could not enjoy the beauty of the dawn.

The arbitrary exercise of power like this is so destructive to the spirit of those who are subjected to it and

contradicts the true function of the ward. There was no longer any occupational therapy on the ward itself,

and only very limited provision elsewhere in the hospital for patients who were well enough to leave the

ward. The intense boredom and resulting tensions could not be more counterproductive. The nursing staff

seemed to be far more preoccupied than before with form-filling and observations, leaving reduced time and

energy for real human interaction.  Morale seemed lower, while the therapeutic groups had disappeared'.

Emma Laughton, ex-s.2 patient, Devon

2.53 It is perhaps unwise to generalise over the ‘direction’ of mental health care, which is a

complex and sectorised system subject to a number of competing pressures. However, we

are struck by a number of debates over the question of ‘reinstitutionalisation’ over this

reporting period. It should perhaps be expected that the enactment of human rights

legislation, coupled with a public policy focus on expanding community-based services for

both the mental illness and learning disability sectors (with the latter having a delayed target

for the closure of all long-stay institutions by next year), would herald the end of ‘institu-

tionalisation’ in mental health care. But this may not be the case.

2.54 In the first place, it must not be assumed that smaller-scale, geographically scattered units

are necessarily less ‘institutional’ than the larger hospitals that they are replacing. Bartlett

and Sandland have warned that ‘wards ostensibly in the community may in fact be more

secure than those in hospitals’ and that we risk making the mistake of ‘spinning a tale of the

shift from institutional to community-based provision, when in fact much of that provision

in the community is in residential form’ 67. Patients moving ‘down’ from high secure care,

which might be assumed necessarily to be the most ‘institutional’ sector in mental health

services, may find themselves housed in one of the increasing number of small low and

medium security units whose practices may be more restrictive than the high secure
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rehabilitation wards they have come from. We are pleased that Ministers spoke out against

the commissioning of out of area placements for learning disabled patients as ‘reinventing

the long-stay hospital by the back door’68 and that the Department of Health issued

guidance to service commissioners reminding them of Government policy over this matter

(see paragraph 2.22 above). The burgeoning provision of independent sector ‘low secure’

facilities is clearly a response to a market need in relation not only to learning disabled but

also general mental health patients. We are concerned that this market may be distorted or

exaggerated through the relative lack of expertise in Primary Care Trusts regarding special

sector commissioning:

private hospitals offer an easy solution to what are often challenging commissioning
problems. It’s much simpler to make a one-off hospital placement than to construct a
complex, multi-service support network in the community69.

2.55 Second, the focus on community-level residential units and home-based treatment has

perhaps been at the expense of inpatient services that will and must be left to accommodate

patients who, for whatever reason, cannot be treated in community settings (see paragraph

2.24 et seq above). In our last Biennial Report we raised our concern that 

in the absence of sufficient central guidance and monitoring, laudable aims of less
formality with greater immediacy of response and availability of appropriate care could
lead in practice, to casual and unregulated application of powers of coercion70.

In particular we raised the spectre of the workhouse ‘casual wards’, where admission was

relatively open but at much cost to civil liberties and human dignity. It should not be

tolerable today that patients entering acute psychiatric wards may have either of these rights

compromised, although our experience in visiting some such facilities, and a number of

reports on acute service published in the last two years, worryingly suggest that this happens

too often.

2.56 Earlier in this report, we discussed case-law regarding conditional discharge of patients

from one hospital to another (see Chapter 1.149-62). These cases give an interesting insight

to the way in which the Human Rights Act, by defining rights more closely, in fact can result

in the extension of powers over patients’ lives. In 1986 the courts took the view that a

condition of remaining in a hospital is inconsistent with the meaning of ‘discharge’ in the

Act71. By approaching this question afresh according to principles of Strasbourg jurispru-

dence (see Chapter 1.150 above), the courts have subsequently determined otherwise, so

that the key issue is no longer whether an establishment is a hospital or not (which, in any

case, is an arbitrary distinction based solely upon legal registration status), but whether

arrangements for patients post-discharge from hospital continue to amount to a

deprivation of liberty or not. This is undoubtedly a sensible approach to constructing the
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68 Maria Ahmed ‘Ladyman warns councils of a return to long-stay hospitals “by back door”’ Community Care
18-24 Nov 2004

69 David Brindle ‘Private care for learning disabled people is a return to Victorian values’ The Guardian 4
August 2004.

70 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 1.7

71 Secretary of State for the Home Department v MHRT for the Mersey Regional Health Authority [1986] 3 All
E.R. 233



meaning of the law (i.e. on principles rather than on technicalities of language), but it is

interesting that its immediate result has been that the MHRT may ‘discharge’ restricted

patients on condition that they remain in hospital subject to numerous restrictions on their

liberty. This further demonstrates how ‘deinstitutionalisation’ has a potential to put

pressures on ‘community services’ to become more ‘institutional’ (or at least restrictive) as

they take on patients coming from institutional culture, and how this move can even appear

to be a necessary requirement in the patients’ best interests.

2.57 Third, overemphasis or misrepresentation of psychiatry’s role in risk-assessment for public

protection may distort service priorities. The table at figure 19 overleaf is adapted from a

comparison of service provision in six western countries by Priebe et al, published in the

British Medical Journal earlier this year72. In a controversial editorial, Priebe and Turner

argued that mental health services are undergoing a process of ‘reinstitutionalisation’

characterised by:

(i) rising numbers of forensic beds (with dramatic increases in private sector provision the
UK), ‘sucking funds away from the more financially stretched areas, especially in
London’;

(ii) changing attitudes towards compulsion, with rising numbers of detentions and plans
to widen the criteria for compulsory treatment;

(iii) increased placements in supported housing ‘taking the place …[of] the old-style
asylums’ with many facilities run by private providers (‘this and the aforementioned
rising number of privately provided secure units might lead to the conclusion that
‘private madhouses’ are back, no matter the official names’);

(iv) the establishment of assertive outreach that exercise powers of coercion in practice and
‘turn individuals who otherwise would not yet be treated into psychiatric patients and
subjects of ongoing treatment interventions’.

2.58 Further, Priebe and Turner argued that reinstitutionalisation may be an effect that could be

limited to patients with more severe mental disorders who are unable or unwilling to engage

with an increasing market for patients who actively seek treatment and can directly or

indirectly pay for it. This echoes our own discomfort over the potential for ‘contestability’ to

lead to two-tier services, with underperforming services being utilised mainly by patients

whose choices are restricted through the use of mental health powers (see paragraph 2.90

below).

2.59 It may be that the terminology of ‘institutionalisation’ is unhelpful: one correspondent to

the BMJ suggested that ‘deinstitutionalisation is just the transfer of a patient from what 

is perceived to be a less appropriate institution to one that is perceived to be more

appropriate, reinstutionalisation is the reverse’73. Professor Priebe himself has said

elsewhere that ‘professional mental health care is probably impossible to conceive without

institutions’76. Dr Rob Poole has written that ‘the essential feature of a ‘total institution’ is
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72 Priebe, S., Badesconyi, A., Fioritti, A., Hansson, L., Kilian, R., Torres-Gonzales, F., Turner, T., Wiersma, D.
‘Reinstitutionalisation in mental health care: comparison of data on service provision from six European
countries’. BMJ 2005;330:123-126.

73 Dubourg G ‘reinstitutionalisation’ bmj.com rapid response to Priebe & Turner, 13/02/03.



that its residents are not free to pass through its doors unimpeded. The loss of this freedom

brings other processes into play which lead to the adverse consequence of institutionali-

sation. No matter how intrusive community services may be, they cannot inflict the damage

caused by losing control over where you go and who you associate with’77.

2.60 For the majority of the patients who fall within our remit (including those who are subject to

the Act in ‘community-based’ residential units), impediments to ‘passing through the ward

door’ are a basic fact of life. Our further concern is that an increasing prominence of

criminal-justice concepts and measures in mental health law for civil compulsion could

result in many inpatient units becoming increasingly custodial-based and ‘total institutions’

than at present. The reverse side of the rights-based

legalism in mental health compulsion is that the

processes through which a patient passes increasingly

resemble those of the criminal law78. This need not be

an inevitable consequence: other court-based systems

(such as child welfare) are clearly established as civil

processes, although children under the age of 16 are, of

course, already the ward of someone and the basic

issues of personal liberty and detention are not so

clearly engaged.

2.61 In this way it is unfortunate that the draft Mental

Health Bill 2004 would import into civil psychiatric
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74 Priebe et al interpret this figure in their multi-national comparison as an indicator of ‘forensic beds’ in
England, and count it, alongside ‘places in supported housing’, as defining ‘institutions as defined by bricks
and mortar’. We have not followed them in this, as we consider this too much of a generalisation for our
purposes. The number of forensic beds cannot be considered equivalent to the number of admissions of
restricted patients because, inter alia, not all ‘forensic’ patients are subject to restriction orders (and neither
is a restriction order a guarantee of a bed in a ‘forensic’ service), and a considerable proportion of forensic
beds are occupied by the same patient for a number of years.

75 Table adapted from Priebe et al; supra

76 Priebe S ‘Institutionalisation revisited – with and without walls’. Acta Psychiatr Scand 2004;110:81-2

77 Poole R ‘Institutions have walls’ bmj.com rapid response to Priebe & Turner, 23 February 2003.

78 Kinton M ‘Mental Health Law for the 21st Century?’ Journal of Mental Health Law (May 2005) 12;57-69 

Numbers per 100,000 population % Change

1990s 2000s

Involuntary admissions 40.5 (1990) 50.3 (2001) +24

Restricted patients admitted74 1.3 (1991) 1.8 (2001) +38

Places in supported housing 15.9 (1997) 22.3 (2002) +40

Psychiatric hospital beds 131.8 (1990) 62.8 (2001) –52

Prison population 90 (1992) 141 (2003) +57

Fig 19: number of involuntary hospital admissions; admissions of restricted patients; places in

residential care or supported housing; psychiatric hospital beds; and prison population: percentage

changes over a decade75

'When I was on full observations, I

said to the nurse, jokingly, "you

know, I have the strangest feeling I'm

being watched and followed!" and

she wrote it down in my notes – if

you're detained even your humour is

pathologised!'

Abina Parshad-Griffin, ex s.32.60,
Oxford



compulsion a number of mechanisms that could distort clinical priorities and that gave the

Bill the flavour of a criminal justice measure. The most striking examples are:

• The particular provisions in the conditions for compulsion of civil patients who are
deemed to be at ‘substantial risk of serious harm’ to others, above and beyond those
provisions that set a threshold for the compulsion of any other civil patient for the
protection of other persons79;

• The provision allowing the Tribunal to make an order requiring a civil patient to be
detained in hospital for a fixed period of time80;

• The introduction of the equivalent of restriction orders for civil patients deemed to be at
substantial risk of serious harm to others, where the Tribunal may reserve unto itself
powers of leave, discharge or transfer81; and

• The powers given to the Tribunal or a court to attach any sort of conditions to the
imposition of a non-residential treatment orders, where breach of such conditions could
result in detention in hospital, thus providing a potential ‘Anti-Social Behaviour Order’
use of mental health powers82 (see paragraph xii of the introduction to this report, and
Chapter 3.70 below).

2.62 We have no doubt that there is a political will to modernise mental health legislation and

services to the benefit of those to whom they are applied. It is important that this aim is not

undermined by the unintended consequences of measures taken (or not taken) by

Government in implementing its policy aims.

2.63 We are encouraged by other currents in thinking about mental health care. The Sainsbury

Centre Search for Acute Solutions project, based upon workshops attended by staff and

service users, synthesised a description of the role and function of acute inpatient care that

provides a positive model of the goals for policy development. We have summarised the

description below (figure 20): a fuller version is given in the Sainsbury Centre book Beyond

the Water Towers; the unfinished revolution in mental health services 1985-200583.

The role and function of acute inpatient care is to provide:

• Crisis resolution for people who are too distressed to be beneficially treated at home;

• Respite, asylum or sanctuary in a secure, calm, dignified and homely environment; 

• Rapid multi-disciplinary assessment (including risk-assessment) centred upon the patient
as expert and focussing on strengths as well as needs; 

• Planned admissions as part of crisis prevention where appropriate; 

• Therapeutic treatment and care focussed on recovery, initiating or continuing a range of
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79 Draft Mental Health Bill 2004, clause 9(7)

80 ibid. clause 46(6).

81 ibid., clause 46(4)

82 ibid., clauses 48(4), 119(5), 121(3).

83 Sainsbury Centre (2005) Beyond the Water Towers; The unfinished revolution in mental health services 1985-
2005. London, SCMH, pages 46-7



therapies that will be continued in the community;

• Assertive discharge that supports community inclusion including making links to
appropriate community resources and agencies; support to maintain existing positive
networks and links (including with family, friends, care co-ordinator, employers etc);
developing relapse prevention and coping strategies; 

• One part of an integrated whole system of mental health services, linked into community
services to facilitate timely admissions and early discharge.

Fig 20: the role and function of acute inpatient care (summarised from Sainsbury Centre for Mental

Health Beyond the Water Towers)

User involvement, choice, and psychiatric compulsion

2.64 Over the last decade increasing official attention has been paid to user involvement and the

service user perspective is now a recognised part of Government consultation processes over

legal and policy provision in mental health. Service user perspectives are also much in

evidence in work undertaken by, for example, the National Institute for Mental Health for

England and, within these bodies and their networks of similarly grass-roots agencies

effecting local arrangements and services, we do not doubt that service users’ input is valued

and valuable.

2.65 But service user involvement can still be marginalised in relation to the issues concerning

psychiatric compulsion. In part, this may be because those who are identified and who self-

identify by the administrative category of psychiatric ‘service user’ have disparate

backgrounds which may not include detention, or in which detention is no longer likely

(although there are, of course, activists in the various service user movements and in the

MHAC for whom psychiatric compulsion remains a current or sporadic element of their

experience of services), but it can also be because service users from the ‘survivor’

perspective may be marginalised as necessarily ‘anti’ compulsion per se, when the ultimate

requirement for compulsion of some sort is assumed within the context of debates between

Government and professional bodies. These are matters

that can be overcome, firstly through care not to

homogenise an imposed category of ‘service user’ into a

single imaginary whole, any element of which can stand

as the token for patients’ perspectives; and secondly by

not allowing different core assumptions about service

provision to preclude dialogue over details.

2.66 A greater threat to service user involvement in public

policy on psychiatric services involving compulsion

may, in some senses, stem from the very success that the

service user ‘movement’ has had in becoming

recognised as a part of the policy machinery of

Government. The main emphasis in ‘user involvement’ since the 1990s has been closely tied

to ‘the parallel shift to the market in welfare, with new emphasis on the ‘welfare consumer’,
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'At first I felt totally crushed and

disempowered and got a strong

message that I had no voice.

Gradually I won back little bits of

autonomy, even big bits sometimes,

but often still with a sense that this

was illegitimate defiance'.

Emma Laughton, ex-s.2 patient, Devon



‘user-centred services’ and ‘needs-led provision’’ 84. It is a glib response to mental health

service user demands for involvement to address them as any if they were simply another

consumer group, especially when compulsory powers are in play that may preclude choice

over engagement with services; where patient decisions over the timing and type of

intervention may be overridden; and where the choice agenda itself does not reflect the

needs of patients subject to compulsory powers (see paragraphs 2.67 et seq below).

Mental Health Act Commission Service User Reference Panel

The Mental Health Act Commission is committed to involving service users who have had
experience of detention under the Act in its work.  

In 2005, we set up the Mental Health Act Commission Service User Reference Panel (SURP) as
an important part of our service user involvement strategy. The SURP, which is led by a service
user member of the MHAC Board, has been widely publicised through service user organisa-
tions; our website; and outreach work by Commissioners, generating a large and very
positive response from service users. Twenty-four service users have so far been appointed to
the SURP, on the basis of their experience of detention and using mental health services.  The
panel is diverse, including men and women from different ethnic backgrounds, covering all
age groups from all over England and Wales. All members of the panel are either currently
detained, or have recent experience of detention, but their experience encompasses a range
of different mental health sectors and sections of the Act.

The panel's main brief is:

• To provide the Commission with a service user perspective on all aspects of its current and
planned activity;

• To influence the Commission's work programme, including advising and commenting on
visiting priorities, development work, and publications;

• To advise on how the Commission can involve users meaningfully and effectively in its
work.

The emphasis on the experience of detention is a unique aspect of the Commission SURP. As
some of the members are currently detained, most of the panel's input is facilitated 'remotely'
– by post, telephone and email.  Panel members' first activity has been to give their views on
how they would like the panel to work and on what constitutes good service user involvement:
our SURP terms of reference are being amended to reflect its members' views, which will help
to shape the MHAC service user involvement strategy more generally. The SURP has also
contributed to this report, with members giving a service user view on many of the issues
covered in the report and providing 'vignettes' from personal experience. 

For further information on the MHAC Service User Reference Panel please visit the service user involvement page

on our website at www.mhac.org.uk or contact Rose Sibley on 0115 9437111. 

Fig 21: the MHAC service user reference panel

The scope for choice within a framework of compulsion
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2.67 The ‘choice’ agenda currently promoted by Government has yet to show any meaningful

engagement with issues of compulsion. In the absence of such engagement, patients subject

to compulsion risk being further marginalised through the ‘choice’ agenda, and there must

be a danger of a two-tier health service, with patients who are clinically or legally disabled

from exercising choice being compelled towards services that are rejected by patients who

have the opportunity to choose. In this way “one patient’s choice may deny another patient’s

treatment”85. Patients subject to compulsion may be particularly disadvantaged in any

system where there is competition for access to services. It is conceivable that patients who

are subject to compulsory powers, who will by definition require some sort of healthcare

intervention and will often be in crisis, will have to accept whatever services are available,

which may mean those that are ‘left-over’ from elective service uptake. Something like this

may already be at work in admissions to many acute wards in areas where community teams

operate to prevent hospital admission except as a last resort (see also paragraph 2.90 et seq

below).

2.68 We are also concerned that the language of choice and patient involvement is not used to

mask the realities of patients’ experience of coercion. There already exists a range of psychi-

atric patients who, although not formally subject to the powers of the Mental Health Act

1983, are subject to de facto coercion and constraints, and we discuss these at Chapter 3.18.

The decision of HL v United Kingdom (Chapter 1.1 -19 above) has now made it imperative

to ensure that compulsion amounting to deprivation of liberty is acknowledged and that

safeguards are provided for patients who are compelled to engage with services. Patients

whose choices are limited by circumstance or by imposed legal powers are not served by a

lack of formal recognition of their situation86. There already exists in some services a

tendency to use euphemisms for specific areas of compulsion (such as the rebranding, in

some services, of ‘control and restraint’ as ‘care and responsibility’, or ‘seclusion’ as ‘nursing

in isolation’ etc, discussed further at Chapter 4.230 below). In the Commission’s view,

patients’ rights are poorly served, and patients are not respected, by any system that does not

acknowledge its coercive aspects.

2.69 We do, however, believe that it is possible and desirable to promote patient choice, even

within a framework of compulsory hospital admission and treatment. Many services are

already establishing strong user involvement components in their day-to-day practice and

at other levels of their organisations, but there remain a considerable number who report

little progress in this area87.

Patients on a hospital ward in Sussex complained to a visiting Commissioner that, in antici-
pation of negative local media coverage of an incident on their ward, their television had
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85 ‘There is an irreconcilable conflict – in the context of a fixed health care budget – between allowing
individual patients unconstrained choice of treatments that are free at the point of consumption, and the
allocation of resources in a cost-effective manner. Individuals may choose treatments that are the most
effective (and that best meet their preferences) but not the most cost-effective (or that reflect the preferences
of society as a whole) – with corresponding opportunity costs in terms of health gain foregone by other
patients. One patient’s choice may deny another patient’s treatment.’ Appleby, J., Harrison, A. & Devlin N.
(2003) What is the Real Cost of More Patient Choice? London: King’s Fund. June 2003, page 3

86 See MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapters 1.7, 8.1–5 & 15.9.

87 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers Chapter 9.6– 9.8.



been removed from the ward by staff. When the Commission challenged the hospital
management over their action, we were told that the decision to remove the television had
been taken to avoid further distress to patients on the ward after a previous critical TV report
had caused 'very significant' distress to patients who knew the patient concerned. We were
not satisfied by this explanation, and pointed out that the decision to remove the patients'
television was difficult to reconcile with the principles of promoting patients' autonomy,
recognising their preferences insofar as is possible and personalising services around their
needs. The action of removing the television had distressed those patients who had
complained to us. We suggested that a less disempowering intervention would have been for
staff to inform patients of the possibly distressing content of the programme and offered them
the option of not watching it.       

Fig 22: practice example - reducing patients' autonomy

2.70 Within the framework of compulsion there is opportunity for individually tailored

consensual practice. The 1983 Act recognises explicitly that patients may consent to specific

treatment whilst detained in hospital under its powers, and requires medical staff to engage

with detained patients on questions of consent to treatment with ECT and/or medication

for mental disorder88. Almost all other aspects of care and treatment in hospital are

subsumed under the general power of detention89, and detained patients may therefore be

denied autonomy over much of their day-to-day experience in hospital. But the principles

of the Care Programme Approach (CPA) should ensure that, even in the absence of any legal

requirement to defer to detained patients’ wishes, there is still scope for choice and ways of

enabling choice to happen.

2.71 The practical reality of bed-provision in acute mental health

units, and the great difficulties experienced by doctors in

identifying available beds for patients in need of compulsory

admission, suggest that there may be insurmountable

practical difficulties in enabling patients’ choices between

hospitals in acute mental health care. However, although

most mental health service users who are detained under the

Act are detained at a point of crisis in the management of

their condition, for all but first-time admissions it may be possible to plan for the eventu-

ality of such crises. Patients’ care-plans under the Care Programme Approach (see below)
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88 See MHA 1983, s.58, and Code of Practice Chapters 15 & 16. Detained patients may consent to their medical
treatment and have that consent certified by their doctor. Non-consenting detained patients may not be
treated with medication for more than three months or ECT at any time, except for in an emergency, unless
a Second Opinion Appointed Doctor has certified that the treatment should be given notwithstanding the
absence of consent. We were concerned that proposals under the draft Mental Health Bill of 2004 apparently
excluded such issues of treatment under consent from its statutory framework on the assumption that
consenting to treatment was a matter for the common law. We await the revised proposals in light of our
criticisms, and those of the Joint Parliamentary Committee on the draft Bill, with interest.

89 In particular, under the broad powers of the Mental Health Act 1983, s.63 (as defined by s.145 and
subsequent case law), which allow that the consent of any detained patients is not required for any aspect of
nursing care, habilitation or rehabilitation given under medical supervision.

'Most places I have been

the decisions affecting the

hospital are left up to staff'

Dawn Cutler, (ex-ss.3, 37, 47),
Cheshire



are supposed to anticipate crises, and should take account of patients’ preferences in

interventions. If care plans can specify actions on the part of the patient or services that will

intervene in the early stages of any crisis and possibly avert it, the need to override the

patient’s choices for care through compulsory admission may be avoided altogether.

Effective choice in the community could obviate many compulsory admissions.

2.72 The infringement of personal liberty involved in the compulsory admission of a patient to

hospital under the 1983 Act must, to be compatible with human rights requirements, be

justifiable as necessary in that patient’s best interests. We have suggested that one of the

factors influencing the use of formal detention under the 1983 Act may be the need to

engage patients with services that they view with hostility or fear due to inadequacies of

provision90 (see introduction, para iii and Chapter 4.4 below). It is difficult to reconcile such

use of compulsory powers with human rights requirements, and the need to address ill-

suited or substandard therapeutic environments or care provision is therefore a

requirement of the fundamental legality of psychiatric provision under compulsion. In

addition, however, an emphasis on providing basically acceptable inpatient mental health

units across the whole service sector would address

many aspects encompassed within the wider focus of

Government in introducing ‘patient choice’ as a motor

for quality development, as outlined in 2003 by the

Secretary of State (see paragraph 2.40 above).

Exercising a choice to avoid admission to substandard

facilities may not be to exercise free choice at all, but to

be forced into making a choice for want of reasonable

alternative. In such circumstances, use of the language

of ‘choice’ is inappropriate and disingenuous.

2.73 Once detained, the Mental Health Act Code of Practice

requires that patients are treated according to a set of

basic guiding principles, central to which are allowing

patients the greatest possible degree of self-determi-

nation and responsibility, respecting diversity and

treating patients in the least controlled and segregated

facilities that are practicable for therapeutic and safety purposes. These principles should be

reflected in patients’ care plans, which should have been drawn up with the involvement of

the patient concerned.

2.74 To make inpatient environments ‘homely’, patients should be provided with as much

opportunity as possible to exercise choice over diet and activities, and be enabled to fulfil

their religious and spiritual needs, by an appropriate range of options being available.

Recommendation 6: Government should own and promote policy guidance on
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90 see MHAC (2001) Ninth Biennial Report 1999-01, Chapter 3.1-2, and MHAC (2003) Tenth Biennial Report:
Placed Amongst Strangers, Chapter 8.27.

91 Healthcare Commission (2005) National Audit of Violence (2003-2005) Final Report. Royal College of
Psychiatrists’ Research Unit / Healthcare Commission. p.37. www.healthcarecommission.org.uk.

'Often you find yourself "second

guessing" what the care plan is – the

reasons why some things are being

done. Often feel as though you don't

have much choice i.e. you are

officially informal but if you want to

leave you will be sectioned. This is

often very intimidating and leaves

you confused as to what your rights

are or where you stand'.

anonymous patient quoted in Healthcare

Commission (2005) The National Audit

of Violence91.



promoting patient autonomy and choice in the context of psychiatric compulsion. 

Choice of care and treatment options: the potential role of the CPA

2.75 The Care Programme Approach (CPA) provides an existing mechanism for patient

engagement and choice in mental health services extending to patients who are subject to

the Mental Health Act. The CPA has now been operative for over a decade and was last

updated in 2000. The principles of CPA, which are

based around the provision of an individualised,

patient-centred care package, should already provide

patients with a real say in their treatment and care by

mental health services. It is likely that those service

providers who operate CPA successfully will feel that

they already engage with patient’s choices about care

within restrictions set by the law and best practice.

However, effective implementation of the CPA is far

from universal92. Central to effective use of CPA is the

individual tailoring of care plans to patients’ needs and

wishes. Commissioners report that patients often feel

that their care plan could apply to anyone and is not

personal to them. In part, achieving truly personalised

services may depend on challenging stigma and stereo-

types about mental illness amongst medical and

nursing staff, so that patients are recognised as

individuals, and not simply categorised by legal status

or diagnosis93. The widespread and effective

implementation of the CPA across all psychiatric

services would go some way towards implementing the

suggestions that we make below.

2.76 The effective use of the CPA process is crucial to

enabling patients to operate choice in relation to care

and treatment options. Without the involvement of the patient in drawing up his or her care

plan, and without that patient having a physical copy of the care plan to refer to, CPA cannot

work effectively in enabling patients to partner services in the management of their

conditions. As discussed in relation to the report Back on Track? below, many patients

encountered by Commissioners do not know the details of their plan, appear not to be

involved in its ongoing development and do not have a copy of it94.

145

'I was not consulted on decisions

about my care plan'

male s.3 patient, London

'Care plans are pre-written and you

are expected to 'read and sign' – no

consultation with what's in the care

plans.'

Trevor Howard, s.37/41 patient,
Nottinghamshire

'I was given no opportunity to

contribute to the planning of my

care. In fact, I was threatened with a

renewal of my section if I didn't

accept my care plan. Ward planning

weekly meetings were held but they

were ineffective.'

male s.3 patient, Middlesex

92 See MHAC (2001) Ninth Biennial Report 1999-01, Chapters 2.68-2.73 & 4.62-3; and MHAC (2003) Tenth
Biennial Report: Placed Amongst Strangers, Chapter 9.1-3.

93 See North East London Strategic Health Authority (2003) Report of an Independent Inquiry into the Care and
Treatment of Daksha Emson M.B.B.S., MRCPsych, MSc. and her Daughter Freya. October 2003,
Recommendation 1: Stigma, pages v, 23-4. www.nelondon.nhs.uk.

94 See also Rose D (2001) Users Voices: The Perspectives of Mental Health Service Users on Community & Hospital
Care. London: Sainsbury Centre for Mental Health.



2.77 The following areas are those where collaborative CPA planning could engage with patients

and set out preferences and choices for an individually-tailored care plan:

(i) It is already a legal requirement on professionals to provide detained patients with
sufficient information about proposed medical treatment so that they can make an
informed choice over giving or withholding their consent95. In practice, many patients
do not receive adequate information, or do not receive it in useable form, to engage
fully in this process. Information should encompass side-effects, alternatives and the
likely consequences of not giving the treatment.

(ii) Patients often express concern that professionals do not take their abilities and
strengths into account when planning treatment96. An effective CPA process would
recognise that all patients are ‘experts’ and would seek to encourage and develop self-
management.

(iii) Services should seek to engage with and make available to patients user-led and peer
support services (e.g. Hearing Voices groups, self-help groups). This should include
approaches from within Black and minority ethnic cultures and communities where
possible.

(iv) Patients frequently complain to Mental Health Act Commissioners that insufficient
‘talking treatments’ and occupational therapies are available, and that consequently
their choices of treatment are constrained.

(v) Actions to be taken to manage behaviour on the ward at times of crisis (i.e. relating to
restraint, seclusion and sedative medication) can be negotiated with patients. Some
units have successfully negotiated planned responses to risk behaviour with patients on
an individual basis, so that professionals are aware of patients’ preferences in their
management, and patients are less disturbed by action taken by staff if their acting out
is presenting a risk to themselves or others.

(vi) Physical health needs, such as women’s/men’s health; dentists; physiotherapy; ‘weight-
watchers’; diabetes management, smoking cessation etc, are frequently not met for
patients detained in mental health units (see Chapter 4.86 et seq below).

(vii)Effective discharge planning must be timely, involve patients (and carers/family),
encompass crisis planning, and address vocational/educational needs.

2.78 In this reporting period, we collaborated with the Sainsbury Centre for Mental Health over

a project aimed to:

• examine and describe the quality of CPA care planning for patients who were detained at
the time of the survey, and had been admitted under detention on another occasion in
the previous three years;

• assess the factors that contribute to the best quality of care and the most effective care
planning for these service users, and 

• develop a tool for use in monitoring, assessing and evaluating care planning.

The project was carried out through an examination of CPA care plans and case notes, and

interviews with service users.
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2.79 The project report Back on Track? CPA care planning for service users who are repeatedly

detained under the Mental Health Act97 was published in June 2005. The key findings and

recommendations are shown below and on pages 148 and 149.

Back on Track? – summary findings and recommendations

This joint project between the MHAC and SCMH aimed to examine and describe the quality
of CPA care planning for people who had been detained under the Act more than once in a
three year period. Mental Health Act Commissioners, as part of their normal visiting
programme, visited 119 wards in 57 units within 15 NHS Trusts, drawn from all eight
National Institute for Mental Health in England (NIMHE) regions. Information was collected
from the case notes of 277 service users, 151 of whom were also interviewed. 

Ensuring equitable service delivery

Ethnicity was not recorded for all the service users whose case notes we examined.  We also
found some statistically significant differences between the way different groups of service
users had their needs assessed, their care planned, and help provided after discharge from
hospital. Service users in Black and Asian groups had fewer needs assessed and planned for
than those in White groups. Similarly, people over 40 did less well than younger people, and
those whose previous admission had been on an assessment section of the Act had fewer
needs assessed or met than those who had been on a treatment section. Women service users
reported having fewer needs met after discharge from hospital than did the men. Having
identified 17 areas of an individual's functioning which should be assessed as part of CPA
care planning, based on the key documents and examples of good practice nationally, we
found that not all types of needs were equally well assessed and planned for.

Recommendations:

1. NHS Trusts should record the ethnicity of all service users, in order to ensure that the services
planned and delivered meet service users' cultural needs and to avoid inequalities in the delivery of
care.

2. Regular monitoring should enable NHS Trusts to assess whether some groups of service users – e.g.
those of different gender, age, and ethnicity – are being treated less equitably than others. Where such
inequities are detected, they should be addressed.

3. Service providers should ensure that aftercare services are provided equitably to men and women,
and to people who were admitted on all assessment and treatment Sections of the Mental Health Act. 

Information sharing

In some instances, case notes were difficult or impossible for Commissioners to find. Two
thirds of the service users had a copy of the CPA care plan relating to their previous discharge
from hospital in their inpatient notes. Few wards had access to an electronic CPA system. 
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Recommendations:

4. Local systems should ensure that case notes are securely stored and easy to access, so that
information on previous care planning and interventions delivered is available to contribute to current
care planning.

5. Local systems should ensure that CPA care plans are shared between hospital and community
services, and with other service providers who are involved in an individual's care. Effective liaison
when planning service users' aftercare may reduce the number of readmissions within 90 days.

6. Electronic CPA systems should be fully implemented in each NHS Trust to enable crucial information
to be easily shared between staff across hospital and community sites, and between disciplines, and so
facilitate coordinated planning and delivery of care.

Inpatient care

At the time of their current admission, most service users were described in their case notes as
being either a danger to themselves or to other people. More than half were said to be non-
compliant with treatment in the community. In a small number of cases, non-compliance was
the only recorded reason for their compulsory admission. Over 40% of the service user
interviewees were generally positive about being in hospital, while a similar number had
negative feelings about their admission, reiterating concerns identified in other national
studies.

Recommendations:

7. NHS Trusts should ensure that the criteria for compulsory admission are correctly applied.

8. Managers of acute inpatient care should ensure that an adequate range of therapeutic activities is
provided, along with social and recreational occupation, especially for detained patients who are
unable to leave the ward.

9. All inpatients should be on the enhanced level of CPA, and this should be recorded in their notes. 

10. Copies of CPA care plans relating to service users' previous discharges from hospital should be
kept in their inpatient notes to facilitate continuity of care.

Discharge planning and provision of aftercare

Gaps were identified in the CPA information recorded in some service users' case notes. The
CPA level was recorded for less than two thirds of the service users, and the date of the next
CPA review was recorded in just over half the care plans. The CPA Care Co-ordinator was
recorded as attending the post-discharge CPA review in a third of cases, and a fifth of service
user interviewees said their Care Coordinator was involved in drawing up their care plan. A
fifth of the service users were readmitted to hospital within 90 days, with seven people being
readmitted within two weeks of their previous discharge. Readmissions within 90 days were
found in 14 of the 15 Trusts visited. In terms of the care provided after their previous discharge
from hospital, not all groups of needs were equally well met. Some groups of service users
had their needs less well met than others. The Care Co-ordinator should have face to face
contact with the service user within a week of discharge from hospital, as evidence shows this
is a crucial time period in order to minimise suicide, self harm and readmission. 60% of
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interviewees said they had been seen by a mental health worker in that time.

Recommendations:

11. The date of the next CPA review should be recorded in service users' case notes before they are
discharged from hospital. 

12. The CPA Care Co-ordinator should take the lead in drawing up service users' care plans, and
should attend the CPA review meetings.

13. CPA assessment and care planning should be comprehensive, with all needs included.
Individuals' cultural and spiritual needs, at present rarely assessed and planned for, should be included
in CPA care planning.

14. Timely discharge planning should enable appropriate community-based services – including
housing, financial and occupational – to be arranged so that service users can be discharged as soon
as their clinical need for inpatient care has ended.

15. Local systems should ensure that community services have face to face contact with all formerly
detained patients within a week of their discharge from hospital. 

16. Having a comprehensive CPA care plan is not an end in itself. Services should ensure that the
interventions specified in the care plan are actually delivered to the service user.

Involving service users in the CPA

A quarter of the service users interviewed said they knew a lot about the CPA while almost
half said they had heard of it. A quarter of the interviewees said they had been involved in
drawing up their CPA care plan at the time of their last discharge from hospital, and a third
remembered being given a written copy of it. It was recorded that a third of the service users
had signed their CPA care plan, and a fifth had been given a copy of it.

Recommendations:

17. Service users should be informed about the CPA, and fully involved in drawing up their care plans
and participating in CPA reviews, with access to an independent advocate if they request this. Their
own assessment of their strengths and needs, as 'experts by experience', should inform the care
planning process. They should be asked to sign their care plan, and be given a written copy of it.

Conclusions

The study found some examples of good practice, and identified areas in which Trusts need to
do much more to ensure the CPA is effectively implemented – particularly, though not
exclusively – for service users who are repeatedly admitted compulsorily and have a range of
complex needs. Effective use of the CPA, the single care coordination approach for adults of
working age with mental health needs, has the potential to make a big difference to
improving the lives of service users.
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Choice of professional workers

2.80 Patients who are made subject to compulsory powers may have had difficult relationships

with medical professionals in the past, and may, for example, have experience of changing

their GP. We receive numerous requests for advice from patients about how, once detained

in hospital, they can go about changing their doctor, or be assigned to a different key-

worker. We advise that all patients have a right to ask for such a change, but that patients

who are subject to compulsory treatment under the care of particular staff cannot expect of

right to remove themselves from the care of such staff.

2.81 Many requests to change doctors or key-workers may be motivated by resentment at the role

of those professionals in compulsion, rather than in their respective personal abilities or

approaches. As such, the change of consultant or other professional may not resolve a

patient’s concerns. However, some patients will have other reasons for preferring a

particular professional over another (such as previous treatment history), and the fact of

detention need not prevent such preferences being respected where it is practically possible

to do so. The Commission has stated that hospital managers should treat with respect all

patients’ requests to change professionals and give clear reasons why the request cannot or

will not be met where this is the case98. It is important that mechanisms ensure that there are

no deleterious repercussions for patients who request a change of doctor or other profes-

sional involved in their care.

2.82 Patients’ relationships with professionals will not be nurtured where there are staffing

shortages, or where the staffing composition and skill-mix does not meet the profile of

patients detained on the ward in terms of culture, gender etc. Managers should seek to

ensure that staffing of wards reflect, as far as possible, the profile of patients. Similarly,

specialist medical staff (old-age psychiatry, CAMHS etc) should be engaged with patients

falling within specialist categories. By addressing these issues, services may avoid placing

patients in the position of needing to exercise ‘choice’ in an attempt to obtain adequate

services to meet their needs.

2.83 If detained patients were extended a true choice in their doctor, this could require a number

of structural changes to the service. For instance, present Government policy advises that

each acute adult inpatient ward should have a dedicated lead consultant psychiatrist, who

would be responsible for each patient on that ward99. This requirement is not met by some

current arrangements, where a number of psychiatrists, each with responsibilities in

community provision, may share authority in a ward. Such existing structures (which are

not universal) appear more flexible and able to respond to patient choice than arrangements

suggested under the Government’s good practice requirement. Existing flexible structures

can allow for continuity of care unaffected by alternate periods of inpatient and community

treatment, and could help to maintain clinical relationships that work (similarly, outreach

teams should be encouraged to visit patients who are detained in hospital to take part in
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their discharge planning). The fixed allocation of consultants to wards could, therefore,

provide a bureaucratic obstacle to patient choice. It is possible that similar tensions will

occur throughout mental health services between the economic and workforce need to

rationalise service provision and the maintenance of sufficient flexibility to meet the

demands of patients empowered to choose modes of treatment.

Choices in social care

2.84 Under s.117 of the 1983 Act, health and social services authorities share responsibilities for

providing and funding such aftercare needs as a detained patient is jointly assessed to

require upon discharge from hospital. Many patients who receive such aftercare services

may be ineligible for direct payments under present arrangements, although we know of no

blanket restriction. There is a potential broad scope for patient choice to be exercised in

aftercare provision, and we do not doubt that much current aftercare planning seeks to

involve patients in decision-making as far as possible. The most likely limitations on patient

choice are not professionals’ attitudes, but the availability of alternative options to the

aftercare services in use. Voluntary organisations have an important role both in hospital

and community, but provision overall can be patchy and often under-resourced.

2.85 We discuss Government plans to introduce means-testing for services provided after six

weeks of a patients from discharge under proposed legislation at Chapter 4.131 et seq below.

Areas of support required by patients to exercise choice

• Provider policies that support user and carer involvement100. 

• Effective use of the Care Programme Approach, by staff who are committed to patient
involvement. 

• Advocacy.

• User-led groups and service user councils. 

• Opportunities for patients to comment on ward environment, administration etc, through
ward community meetings, questionnaires or suggestion boxes.

• Links with self-help groups and cultural organisations. 

• Ensuring that mental health is not marginalised within Public and Patient Involvement
Forums. 

• Information and support to make complaints or raise concerns - advocacy, PALS, legal
representation, the Mental Health Act Commission and its successor body. 

• A copy of an individualised care plan produced through effective CPA practice.

• Access to other health care records, including copies of letters between professionals
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• Information on the range of available treatments, their effectiveness, adverse effects etc.

• Information (through discussion and support etc) on 'how to make a choice' – how to
weigh options (e.g. quality of life v. impact of treatment), etc. 

• When to make a choice – understanding the system of compulsion and its limitations on
choices for detained patients.

• Information required to be given under s.132, Mental Health Act 1983: covering a
detained patient's legal situation, rights of appeal, existence of the MHAC and Code of
Practice. This information should be repeated and reinforced if required.

• Access to a copy of the Code of Practice. 

• Access to the internet.

• Information on standards - what service users can expect from a service, treatment or
therapy.

Fig 23: areas of support required by patients to exercise choice

2.86 There does need to be a change in culture for mental health services operating compulsion

to become truly patient-centred. We are encouraged by the National Institute for Mental

Health in England’s promotion of Values-Based Practice, and by the issue of training

material under the tutelage of NIMHE National Fellow for Values-Based Practice, Professor

K W M Fulford101. Values-Based Practice can be a complementary counter-balance to

Evidence-Based Practice through refocusing decision-making on patient-centered

approaches, fostering collaboration between patients and professionals and overcoming

some of the difficulties and tensions inherent in focussing on patient choice within a

framework of compulsion. Specifically in relation to compulsion, Values-Based Practice

shifts the emphasis in decision-making from (a negative) denial of patients’ values to (a

positive) balancing of patients’ current values against their own future values and the values

of others.

2.87 With such a refocus, existing mechanisms (e.g. clinical governance, accountable care,

quality standards, service development) can be used to develop a culture of patient

involvement. These do need to be reinforced by the recognition and resourcing of user-led

groups and user involvement in commissioning and monitoring services, and in staff-

training.

Recommendation 7: Service users and ex-service users (and their carers) should be
encouraged to apply for both dedicated and generic posts within hospital staffing. 
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Payment by results 

2.88 Payment by Results (PbR) is planned to be operational across all health services by 2008.

Government has accepted that it has proved difficult to adapt the systems of PbR to mental

health services102. The Sainsbury Centre for Mental Health stated in December 2004 that ‘a

workable system of payment by results [in mental health] is still some way off. Reasons

include the long-term and often episodic nature of mental health problems, the diversity of

services and the wide range of factors in addition to diagnosis that influence the costs of

care’ 103.

2.89 The National PbR Expert Reference Group is reported to be considering ‘a case-managed

model where funding is provided on a capitation basis’, with ‘tariffs based upon projected

resource consumption for a given population’ and ‘unit costs… defined in terms of social

outcomes not volume of intervention’. However this might signal that the final PbR model

for mental health services may differ from that applied to other aspects of NHS provision,

the political aims are identical:

The emerging models for the application of payment by results in mental health
services… demonstrate that in future financial flows for the provision of services will
increasingly be defined by the choices people make in accessing services.104

Whilst we take no position on the overall advantages or disadvantages of PbR systems, we

recognise the concerns expressed by the Sainsbury Centre that the potential benefits of PbR

over block-budgeting arrangements come with considerable risks to services, including

potential for perverse incentives that may distort service priorities or undermine the proper

implementation of the Care Programme Approach105. We have noted increasing concern

amongst some mental health professionals that PbR will provide a financial disincentive to

inpatient treatment that may override the clinical needs of patients, by reinforcing existing

financial pressures for the discharge of patients shortly after their admission whether or not

they are ready to leave hospital.

Contestability 

2.90 Government has suggested that ‘combined with payment systems which allow money to

follow the patient, contestability can provide incentives for greater organisational efficiency

and greater responsiveness’106. In our discussion at paragraph 2.67 above we have pointed to

the danger that patients who are compelled through mental health legislation to engage
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106 Department of Health (2003) Fair for all personal to you. Choice, responsiveness and equity in the NHS and
social care. A National Consultation. London: DoH. page 15 



with services may be disadvantaged in a market environment because of the limitations

placed upon their ability to pick and choose services.

2.91 It is conceivable that whole areas of mental health services could be disadvantaged by a

process similar to that described by the health economists writing for the King’s Fund earlier

this year:

... hospitals that lose patients to other establishments because of patient choice could
face a spiral of financial decline. Such hospitals might then have difficulty in responding
to the ‘market signals’ of patient choice, resulting in poorer services for those patients
remaining with their ‘home’ hospital – and a consequent widening of inequality107.

As mental health services develop into a wider range of structures, with increasing emphasis

placed on community-based assertive outreach interventions, the remaining acute inpatient

wards could be caught in a cycle of decline.

2.92 We have noted some examples of decline in acute inpatient units as service managers focus

on alternative services. For example, one pioneering service in the field of community care

in the 1990s did experience a marked decline in its remaining inpatient units’ environment

and practice in administering inpatient care and treatment. In this particular example,

service managers were responsive to our concerns and sought to address the situation by

reallocating resources. There is a danger that in a system where direct payments follow

patients, such reallocation may not be possible, or will serve as an incentive to allocate

patients whose choices can be limited under mental health legislation into such services to

continue their funding.

2.93 Any funding system, or system involving patient choice in uptake of mental health services,

must therefore have some mechanism to guard against perverse incentives to allocate

patients subject to compulsion to failing units and wards. This may involve additional

investment for extra capacity in the system, so that choice of services for some is not given at

the expense of services for others. This suggests that whatever organisational efficiency is

encouraged in the field of, for example, community-based services, cost savings across

mental health services overall which are driven by patient choice and resulting ‘contesta-

bility’ could only be achieved by reducing services to patients.

2.94 However, the ‘choices’ that may be enabled through building on existing opportunities and

emerging structures for patient involvement and partnership (such as the CPA, patient-

centred approaches and Value-Based Practice) have little potential for increasing inequity of

provision other than through uneven development of services and consequent geographic

variation in patient experience of mental health services. Such inequalities can best be

addressed through strong policy initiatives, sharing good practice and mentoring less

successful services, as exemplified by the Government’s programme relating to Delivering

Race Equality.
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Stigma

'The paradoxical thing is that stigma, while often totally overt, can also be both very hidden and yet still very

obvious. Stigma feeds paranoia because people often try to hide it. When applying for jobs now you know that

they know that they can't express discriminatory attitudes – so it will be almost impossible to be sure that you

have a straight view of why you've been rejected. On the other hand, people can be laughably naïve in thinking

that they can simply assure you that they are not at all prejudiced.  They forget that you started out in life with all

the cultural assumptions and typical discriminatory attitudes, so you know them very well; in order to survive you

have had to wake up and question everything'.  

Emma Laughton, ex-s.2 patient, Devon

2.95 The reduction of stigma and discrimination against people with mental health problems is

part of the first standard to be implemented under the National Service Framework for

Mental Health. In this reporting period we have seen continued work in health promotion

and anti-stigma interventions, such as the Department of Health’s Mindout for Mental

Health campaign, which ended in March 2004, followed by the launch in June 2004 of the

National Institute for Mental Health (England) (NIMHE) five-year plan to tackle stigma

and discrimination on grounds of mental health, entitled From Here to Equality. This

programme will include training for people with mental health problems to engage with the

media and a ‘media alert system’ for people to give positive and negative feedback to

journalists and their regulatory bodies. We hope that

every effort will be made to involve issues concerning

psychiatric detention in this work, and so to help dispel

some of the myths concerning why compulsion may be

used. The Commission is regularly approached by

journalists covering news stories or by television

producers involved in the dramatisation of fictional

events involving the use of Mental Health Act powers,

and we have been pleased to give contextual or

technical advice.

2.96 Our own experiences as mental health professionals and/or service users confirm the

observation of Richard Brook, Chief Executive of Mind, that ‘widespread prejudices – from

being denied insurance to being shunned by neighbours – have a massive negative effect on

people’s quality of life’108. This has been the position for many years109. The Government’s

Social Exclusion Unit report Mental Health and Social Exclusion suggested that ‘stigma and

discrimination can have a greater impact on people’s lives than the mental health problems

themselves’110. We believe that this may be true even of the more severe mental illnesses that

can lead to the use of Mental Health Act powers.
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109 See Campbell T.D. & Heginbotham C.J. (1991) Mental Illness: Prejudice, Discrimination and the Law.
Aldershot: Gower.

110 Social Exclusion Unit (2004) Mental Health and Social Exclusion. Office of the Deputy Prime Minister,
London, June 2004, p.33. See also Rethink (2003) Just One Per Cent ; the experiences of people using mental
health services: When asked to name a single change that would improve the quality of their life 62% of
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stigma and discrimination.

''Friends' now walk on the other side

of road. 'Friends' don't know how to

talk to me. People are scared of me.'

Yasmin Jackson, ex-s.3 patient, Wales



2.97 We commend the work leading to publication of Mental Health and Social Exclusion, and

the action plan that it has established. However, it is of some concern that there is no

guaranteed funding after the first year for implementation of its wide-ranging recommen-

dations111, and we note the criticisms of Citizens Advice that the report side-stepped issues

regarding problems faced by people with mental health problems in dealing with the

benefits system and handling consumer affairs112. Citizens Advice have pointed to an

example during this reporting period where a Benefits Agency decision to stop incapacity

benefit after many years, and against medical evidence of unfitness to work, precipitated a

relapse and admission under s.2 of the Act to a service user in Berkshire. Given the way in

which mentally disordered benefits claimants may be disadvantaged by the benefits system

generally, or in appealing against highly contestable

decisions to stop benefits113, we share the concerns of

Citizens Advice over Government’s intention to use a

reduction in the number of claimants of incapacity

benefit as a measurement of progress in the implemen-

tation of the Social Exclusion Unit’s recommendations.

Patients’ benefits and the abolition of
'hospital downrating'. 

2.98 In 2003 the Government abolished the practice of

downrating state pension payments to persons who had

been hospital inpatients for more than a year. In the 2005

budget, the practice of downrating other state benefits after their recipients have been in

hospital for over a year was similarly abolished. The latter decision comes into effect on the

1 April 2006, after which time any patient who has been in hospital for more than a year and

has had their Incapacity Benefit, Severe Disablement Allowance or Income Support

downrated in consequence will have their benefits restored to the full amount. The Treasury

has stated that this change is ‘in recognition of the fact that individuals have many on-going

fixed commitments such as housing costs and utility bills while they are in hospital’114.

2.99 For patients under longer-term mental health care the effects of ‘hospital downrating’ may

have perpetuated social exclusion and stigma. Unlike many other longer-term patients with

an in-patient status, psychiatric patients can spend large amounts of time off hospital
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114 HM Treasury (2005) Budget 2005 ‘Investing for our future: Fairness and opportunity for Britain’s hard-working
families’ Economic and Fiscal Strategy Report and Financial Statement and Budget Report – March 2005. HC
372. London, The Stationery Office, para 5.67.

'My family was deeply ashamed

of my section, and interrupted all

contact for more than two years

to the detriment of my well-being.

In my housing estate an individual

attempted to get me evicted … by

way of a petition'.

male s.3 patient, Middlesex



premises (under leave arrangements if they are

detained), and may therefore be particularly exposed

to the effects of poverty. Current downrating of

benefits can leave patients with an income of less than

£16 per week. Mind’s campaign against downrating

highlighted the inadequacy of such provision, which

denies patients opportunity to adjust to independent

living and maintain dignity and self-respect115. The

David Bennett inquiry heard how patients whose

benefits were downrated did not have enough money

to dress properly or lead a normal life, and how fear of

losing benefits through downrating could lead

informal patients to discharge themselves against

medical advice, perpetuating problems of poor

treatment compliance116. The Bennett inquiry

recommended that the Government consider modifi-

cations to state benefits arrangements to ensure that psychiatric patients receive adequate

financial assistance118. We are pleased that the Government has done so and that detained

and informal patients will receive more adequate benefits from next year.

2.100 In this reporting period we have noted questions over who is responsible for providing

basic needs to patients who are impoverished by reduced benefit entitlements. According to

Mind, there has been a widespread failure by NHS Trusts to honour their obligations under

the National Service Framework to ensure that arrangements are in place to provide good

standards of privacy and dignity, such as essential clothing119. The Minister appears to have

confirmed to Parliament that the obligations of the Care Programme Approach are such

that provision of these items falls to NHS Trusts in the last instance, and that Government

‘would expect the Trust to take account of the basic needs of the patient and assess these in

the context of his or her wishes, the length of the hospital stay, and any other available

resources’120. For detained patients, we would suggest that the detaining authority respon-

sible for any patient care for under Mental Health Act powers has an unequivocal duty to

ensure that the requirements of privacy and dignity are met.
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116 Norfolk, Suffolk and Cambridgeshire Strategic Health Authority Independent Inquiry into the death of David
Bennett. December 2003, p.68.

117 Quotes taken from Mind campaign material ‘Quotes from service users about surviving on £15.90 per week’,
www.mind.org.uk.
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Compulsory psychiatric treatment as a bar to engagement in civic
responsibilities 

Membership of public bodies

2.101 In our last report we discussed irrational and potentially unlawful discrimination against

people who have been detained under the 1983 Act by public authorities accountable to

Government121. We focussed upon the Department of Education and Skill’s Guides to the

Law for School Governors, which explained regulations appearing to bar any person ‘liable to

be detained’ from serving on school governors’ bodies. We highlighted the unclear meaning

of the guidance, and suggested that in any case there should be no automatic bar on people

who have been or are detained under the Act from taking or continuing to hold public

office. Our comments have had a limited effect, in that the school governors’ regulations and

guidance have now been revised, although only to clarify that ‘a person is disqualified from

holding or continuing to hold office as a governor of a school at any time when he is

detained under the Mental Health Act 1983’. We regret that there was no consultation with

us on these revisions, which were made in 2004 and publicised in the Deputy Prime

Minister’s Social Exclusion report, as they do not go nearly far enough to remove the

discriminatory aspect of these rules.

2.102 There is no reason why an episode of detention under the 1983 Act should trigger the end of

an appointment to public office. Indeed, in the case of the public office of membership of

Parliament itself, the law is carefully constructed so as to avoid this effect. The provisions of

the 1983 Act specify that any Member of Parliament detained under its powers on the

grounds of mental illness will only forfeit his or her seat after a period of six months in

hospital122. In its proposals for the 2004 Mental Health Bill, Government suggested that

there should be no automatic point at which a sitting MPs must vacate their seat upon being

made subject to powers of compulsory psychiatric treatment, but that a review would be in

the hands of the speaker after one year and the matter determined simply upon the basis of

whether such status is likely to affect to a significant extent the member’s ability to attend

the legislature123.

2.103 We fully support the proposed amendment in the 2004 Bill of the rules relating to

membership of Parliament and compulsion under Mental Health Act powers. It is fitting that

the test of whether a holder of public office may continue to have such status upon being

made subject to compulsory mental health powers should relate solely to the question of

whether such powers (which in practice should mean detention) prevent him or her from

exercising the duties of that office. The law should neither make generalised assumptions

about the nature of mental disorders themselves, nor apply these assumptions (which, given

the broad range and effects of mental disorders that might lead to compulsion, can only be

prejudices) to deterministic rules over questions of fitness for public office. It is hypocritical

of Government ministers, who are themselves subject to relatively enlightened rules in this

respect that will be further improved by the proposals in the Mental Health Bill, to allow
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discriminatory rules relating to other public offices to continue, or to present minor changes

to such rules that do not end their discriminatory basis as anti-discriminatory measures.

Recommendation 8: School governor regulations, and any other regulations relating
to fitness for public office consequent to mental health compulsion, should apply the same
criteria regarding fitness for office as are applicable to Members of Parliament. 

2.104 We are pleased to note intentions to consult upon the modernisation of eligibility criteria

for jury service124.

Detained patients and the right to vote

2.105 In our Ninth report we welcomed the Representation of the People Act 2000, which

extended the effective franchise to some detained and informal patients resident in psychi-

atric hospitals through a removal of the bar on the use of a psychiatric hospital address for

electoral registration purposes. Patients resident in hospital may now be entered in the

electoral register giving the hospital address or any other address with which they have a

‘local connection’. In this reporting period, the first to hold a General Election since the

enactment of the new law, we produced a guidance note on detained patients and voting

and answered many queries on the matter from patients and mental health professionals.

2.106 Alongside other legal commentators, we had not noticed prior to the election period that

the 2000 Act provides that those patients detained under the Mental Health Act who may

vote may only do so by post or proxy125. It would appear that it is not lawful for a detained

patient to vote in person at a polling station even if given leave from hospital for this

purpose. We do not know the justification for this effect of the drafting of the law, as we were

neither party to its development nor consulted on its policy aim. However, in our view this

legal bar is indefensible, not only on the grounds that it is unnecessarily discriminatory, but

also because it is impossible to put into practice. Electoral officers, who have the final

decision over eligibility to appear on an electoral register but also a responsibility to uphold

the law, have no way of knowing whether voters on their register are subject to powers under

the Mental Health Act, and cannot therefore prevent the technical unlawfulness of detained

patients who are on the electoral register and who have practical access to polling stations

casting their vote in person.

2.107 The Representation of the People Act 2000 continued the disenfranchisement of all

sentenced prisoners; patients detained under Part III powers of the Mental Health Act

(other than transferred remand prisoners); and patients detained under the Criminal

Insanity Acts. It was noted before the passing of the 2000 Act that the law creates anomalies

in voting rights for convicted offenders, in that the removal of voting rights is not
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determined by conviction of any criminal offence but upon the sentencing disposal

subsequent to such conviction126. Therefore community disposals do not disenfranchise

offenders, whereas custodial disposals do, even in some cases where the period of custody

ends before an election takes place but after registration closes. Whilst these anomalies

already extend to mentally disordered offenders who are diverted from the criminal justice

system (for instance in relation to persons given hospital orders rather than psychiatric

probation orders), they would have become all the more acute under proposals for the new

Mental Health Act that introduce more non-residential treatment options upon conviction.

2.108 In October 2005 the European Court’s judgment in Hirst v United Kingdom No.2127 declared

the UK’s blanket disenfranchisement of convicted prisoners to be a violation of Article 3 to

protocol No.1 of the Convention. It seems likely (given that the UK Government appears to

be disinclined to extend the franchise to all prisoners in response to the judgment) that the

Representation of the People Acts will have to be amended further to define more carefully

who will be disenfranchised as the result of criminal conviction and imprisonment. For

example, it may be that disenfranchisement extends only to persons serving sentences for

‘the most serious offences’.128

2.109 We have written to Government on this issue. We consider  it to be indefensible that patients

detained under Criminal Procedure Insanity Act powers (see Chapter 5 below), who have by

definition not been convicted of any crime, should continue to be disenfranchised. Further,

given that the Government defended its disenfranchisement of prisoners to the European

Court as a punitive and deterrent measure of criminal justice129, we have questioned why

such measures should be applied to patients who receive a hospital order rather than a

prison disposal from the courts.

Recommendation 9: The Representation of the People Act 2000 should be amended at
the earliest opportunity to: 

• redress the violation of ECHR rights to vote in respect of detained patients,  ensuring in
particular that unconvicted patients and convicted patients who are not given prison
sentences are not caught in any framework deigned for punitive disenfranchisement;  and 

• ensure that all enfranchised patients who are also subject to compulsory mental health
powers are legally enabled to vote in person at polling stations where their leave or care
arrangements would provide practical opportunity to do so.   
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Addressing the 'Bournewood gap': de facto detention
and legal safeguards 

'I was given virtually no information regarding my section, both when I was put onto my section 3 and, almost

more importantly, when I came off my section 3 but remained a voluntary rather than detained inpatient.  

When I came off section I found myself without rights and with no-one I could appeal to, as I was no longer

entitled to a Tribunal or managers' hearings or a second opinion.  I was not made aware that as an informal

service user the legal position was that I had to consent to any treatment or restriction they were imposing else it

could not be done to me on an informal basis.  They carried on imposing the blanket restriction regardless of

how I felt about it, regardless that I did not consent and wanted to leave and did not realise this was not allowed.

Everybody agreed that I was inappropriately placed, but as I am not yet well enough to look after myself

independently without somewhere to go, I could not just up and leave.  

I was told I was not entitled to a managers' hearing or Tribunal, and that MHAC could not help me because I was

not on section.  It was a very desperate time for me.  Fortunately a solicitor got involved, made me and my

clinical team aware of the legal requirement for a CPA document and the legal and human rights implication of

imposing restrictions upon me without consent while voluntary in the hospital. I have now been referred to

supportive housing and have a wonderful psychologist and CPA care plan that makes sense.'

Gul Davis, ex-s.3 patient, Birmingham

Addressing the Bournewood gap

3.1 The lack of safeguards against unregulated, ‘informal’ deprivation of liberty has been a

recognised gap in public policy for over five years (see Chapter 1.3 above). In the absence of

a domestic solution to extend protections such as automatic review mechanisms to the de

facto detained, the European Court decision in HL v United Kingdom (see Chapter 1.1 et seq

above) has dealt a heavy blow to the concept of common law treatment of non-voluntary

patients1. The dilemma for Government in the light of that judgment is how to avoid

restricting the status of ‘informal’ patient to those who can competently consent to
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treatment. It is felt by many that redrawing the threshold of formal admission systems for

psychiatric care to encompass all but ‘voluntary’ patients would be a seriously regressive

step, reminiscent of mental health law at the start of the last century (see introduction,

paragraph xxvi et seq).

3.2 The disadvantages of extending formal admission requirements to all incapacitated patients

relate to resource implications, and the notion that formal admission is stigmatising. We

accept that resources concerning de facto detention should be targeted to where they will be

effective. The blanket-coverage of a system of formal admissions for all incapacitated

patients could stretch resources too thinly to be effective, or lose focus through

encompassing patients who are unlikely to be deprived of liberty in any meaningful sense.

We also accept that it would be regressive to reintroduce, in the name of human rights,

systems of psychiatric admission that undo the assumptions that informal care is to be

preferred wherever possible. We do, however, believe that Government can reduce the

stigmatising impact of formal procedures for admission or review of treatment through its

handling of the issues involved, both for the incapacitated patients who are the focus of the

HL v UK judgment and for those whose treatment already falls under domestic mental

health legislation.

3.3 We have serious doubts that domestic mental health legislation, in the form either of the

Mental Health Act 1983 or any planned successor, can encompass without distinction

incapacitated compliant patients without seriously lowering the operative thresholds of

compulsion. It would, however, be possible to introduce mental incapacity as a factor

differentiating separate thresholds in the criteria for compulsion, so that the broad reach of

the Act in relation to incapacitated patients was narrowed when it was applied in the context

of a competent refusal of consent. The solution provided in the 2002 draft Mental Health

Bill, of having a  separate part of the Bill to extend some of that Bill’s safeguards to informal

patients who are compliant with treatment but not capable of consenting, appears to us to

be a model that can be adapted for use in the circumstances that the legislature is now in. It

would make most sense for safeguards relating to deprivation of liberty for compliant

patients to be provided through the vehicle of the Mental Health Act, given that this deals

with precisely this issue for the non-compliant patient. Because, however, there is a more

urgent need for legislation to deal with the common-law de facto detention of patients than

there is for a new Mental Health Act, it may be appropriate to establish separate legislation

that will provide safeguards to the de facto detained modelled upon those available for

patients subject to formal detention, if not necessarily identical to them.

3.4 It is extremely important that any framework for safeguarding the rights of de facto detained

patients does not create confusion over the application of existing legislation such as the

Mental Health Act 1983 or its successor. In our view the 1983 Act, or whatever forms of

formal psychiatric admission succeed it, must not be used exclusively to compel patients

with mental capacity whose objections to treatment are overruled following assessments of

dangerousness. Our concerns that this could result from the interaction of the Mental

Capacity Act and (in particular) the proposals for the next Mental Health Act are discussed

at paragraph 3.32 below. We do not believe that a Mental Health Act that operates in

practice solely upon such criteria would promote humane treatment of the patients falling

within its powers, or extend to all patients who are in need of intervention. For this reason
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very close attention must be given to ensuring that incapacitated patients who resist

admission are afforded the full protection of the 1983 Act, and not dealt with under less

rigorous safeguards. We have urged Government to ensure that, for example, distinctions

made between resistance to admission and resistance to treatment are not allowed to

become loop-holes allowing ‘protective care’2 arrangements to provide authority to treat

incapacitated patients by force for any extended period.

Defining deprivation of liberty

3.5 The HL v United Kingdom judgment did not provide any new definition or objective

threshold of what is meant by ‘deprivation of liberty’. It confirmed previous ECtHR

findings that it is the cumulative effect of restrictions3 placed upon a patient by a public

authority, the threshold of which can only be determined in relation to the specific situation

of the individual.

3.6 In the case of HL, health care professionals treating and managing him ‘exercised complete

and effective control over his care and movements’4. HL was under constant supervision

and control and not free to leave, but furthermore:

the hospital’s health care professionals assumed full control of the liberty and treatment
of a vulnerable incapacitated patient solely on the basis of their own clinical assessments
completed as and when they considered fit … this left effective and unqualified control
in their hands5.

3.7 Importantly, the ECtHR rejected submissions that deprivation of liberty was dependent

upon actual restraint in preventing a patient leaving, as opposed to an intention to restrain

should the patient attempt to leave6. As such, paragraph 2.8 of the Code of Practice, which

states a preference for the informal hospital admission of incapacitated compliant patients

must now be interpreted as no longer applicable to a patient who was in a situation identical

to that of HL, or whose admission to hospital would equally amount to a deprivation of

liberty. Where hospital admission deprives a patient of his or her liberty, and the criteria for
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a democratic society for a person to lose the benefit of Convention protection for the single reason that he
may have given himself up to be taken into detention (De Wilde, Ooms and Versyp v. Belgium judgment of 18
June 1971, Series A no. 12, §§ 64-65), especially when it is not disputed that that person is legally incapable
of consenting to, or disagreeing with, the proposed action’.



detention under the Act are otherwise met, then the powers of the 1983 Act should be used

rather than informal arrangements: there is no room for the doubt implied by the Code (see

also paragraph 3.20 below).

3.8 It has been argued in an article for the Journal of Mental Health Law by Robert Robinson

(who was HL’s solicitor7) and Lucy Scott-Moncrieff8 that the finding of a deprivation of

liberty in HL’s case can be read to be at least partly consequent upon the hospital’s

assumption of control, in the sense that HL was not uncontrolled at the time of his

admission, but lived with and was looked after by his carers, who were opposed to his

admission. This raises the possibility that, had HL been without carers or family, or had his

admission been at the behest of his carers, the court (if the matter could have been brought

to court in such circumstances) may not have found that a deprivation of liberty occurred.

Robinson and Scott-Moncrieff argue that HL’s carers also had ‘complete and effective

control over his care and movements’ prior to his admission to hospital, and yet the

deprivation of liberty was deemed to have occurred with HL’s removal from their care into

that of the hospital. In one sense, this is simply because the law only recognises ‘deprivation

of liberty’ engaging Article 5 in relation to public authorities, and does not extend this

concept to private individuals and what we might loosely term ‘family structures’. But

Robinson and Scott-Moncrieff also propose that HL’s domestic situation prior to admission

was of specific relevance to the court’s determination that a deprivation of liberty had

occurred in his case, particularly when this determination is compared to previous rulings

of the ECtHR which were considered during the hearing9. They argue that three factors

‘stand out’ in HL’s case:

• HL’s admission to hospital was effected against the wishes of those with whom he shared
his home and family life;

• There was at all times an alternative to institutional care (and indeed his carers were
opposed to admission and wanted him to return home, and in addition were initially
prevented from seeing him); and

• The quality of his life in hospital ‘was not only worse that that with his carers, but was
more restrictive than it needed to be in an institutional setting’10.

3.9 Robinson and Scott-Moncrieff suggest that taking into account these factors could help

Government in establishing workable and proportionate measures to address the

incompatibility of UK law with Article 5 that concentrate on the most vulnerable patients

and prevent the wholesale formal ‘detention’ of incapacitated patients by authorities to

anxious to avoid risk of litigation. We support the general aims of this approach (if not the

specific analyses discussed below), and agree that guidance is needed to help services

recognise and also avoid deprivation of liberty. The authors also propose two specific

consequences of their reading of the judgment, which we attempt to summarise below:
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(i)  Should admission on the agreement of family or carers be deemed not to engage
Article 8? 

3.10 Robinson and Scott-Moncrieff suggest that guidance for services on what is meant by

‘deprivation of liberty’, as well as the eventual legal structure of admission and review

procedures, could allow that there is no deprivation of liberty where an incapacitated

patient’s admission to an institution is undertaken with the agreement of that patient’s

family or main carers. In such circumstances, professionals (and through them the State)

would not be exercising ‘complete and effective control’ over the patient, but would be

acting in co-operation with those who would otherwise be caring for the patient. There are

attractions to this formulation, which would have the advantage, amongst other things, of

solving the problem of how respite care might fit into a system of formal admission

procedures required by Article 5. However, there are practical risks in assuming that a

patient’s carer or perhaps especially ‘Nearest Relative’ would in fact make decisions in the

best interests of the incapacitated person11, or be able in practice to resist professional

pressure for an intervention that they do not wholly endorse. This would suggest that some

form of review mechanism could be a necessary protection even for those patients who,

under a ‘protective care’ framework, enter hospitals or other establishments with the

sanction of their relatives. Such a protection (in the form of the MHRT) is, after all,

extended to such patients who are admitted to hospital or Guardianship under the 1983 Act

with the support of relatives.

(ii)  Should care for patients unable to exercise liberty be presumed not to engage
Article 8? 

3.11 Robinson and Scott-Moncrieff further suggest that there should be a presumption of no

deprivation of liberty where the admission of a patient to an institution is a response to a

situation the patient is ‘not capable of enjoying their liberty’ and it is, for example, not safe

for him or her to be living at home12.

3.12 The authors suggest the case HM v Switzerland as a precedent for this view. HM was an

elderly woman removed by police into residential care from the unheated and, according to

the welfare assistance removal order, ‘intolerable conditions’ of the flat that she shared with

her son. She was deemed to be suffering from dementia, but had not been medically

examined, as this was not strictly relevant to the Swiss legislative powers under which the

order was made. Despite the fact that HM was taken against her will (and also against the

wishes of her son), and was not free to leave the institution to go home, the ECtHR found by

majority that HM’s placement in the nursing home (which they noted was an open

institution with no or few restrictions placed on her contacts or daily movements, factors
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that did not prevent deprivation of liberty in the leading case of Ashingdane v UK 13) did not

amount to a deprivation of liberty within the meaning of Article 5 ‘but was a responsible

measure taken by the competent authorities in the applicant’s interests’14.

3.13 The authors suggest that ‘the liberty which the Convention exists to protect does not include

the liberty to neglect oneself to the detriment of one’s health or safety’15. When applied to

persons who are mentally incapacitated by their mental disorder, this statement appears to

us to be uncontroversial. But the very real difficulties in determining whether a patient is

genuinely incapacitated in relation to specific decisions, or is simply disagreeing with

professional judgment (see paragraph 3.27 et seq below), should warn us that that this

approach is not without danger. Eccentric or unwise16 decisions over lifestyle may be falsely

interpreted as resultant from, and indeed evidence for, incapacitating mental disorder.

Some groups of the population (such as elderly patients17, but also the learning disabled)

could be at particular risk of such speculative diagnoses, and particularly disadvantaged in

trying to refute them. The HM v Switzerland judgment demonstrates this danger.

3.14 Under the 1983 Act, the risk that a patient poses to his or her own health or safety must be

connected to the existence of their mental disorder, and must be shown to be of a certain

magnitude to warrant admission18. The HL judgment pointed precisely to the danger of

arbitrariness when such risks, and the consequent action of authorities to meet such risks,

are determined without formal procedures. The dissenting judge in HM v Switzerland

warned against the approach adopted by the majority of the court:

if it were true that those responsible for the application or interpretation of the
Convention were free to establish other categories of ‘deprivation of liberty’ in respect of
which the prohibition of Article 5 would be inapplicable, either because the compulsory
restriction of a person’s physical freedom is a ‘responsible measure’ for his own good (as
in the present case) or for any other ‘useful’ purpose, this would render the prohibition
meaningless and make a mockery of its objectives19.

3.15 In HM v Switzerland, the finding that Article 5 was not engaged by the majority of the court

precluded resolution as to whether HM was in fact mentally disordered and, if so, whether

this was sufficient justification in itself for her admission. There was evidence either way20.
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examination had ever taken place to determine the presence or seriousness of any mental disorder.



It is possible that, without some formal procedure in UK law to test this sort of question

when an incapacitated patient is admitted to an institution, a presumption against

deprivation of liberty on the grounds of what amounts to ‘last resort’ could perpetuate the

lack of safeguards that the ECtHR in HL v UK criticised in the present informally-applied

‘best interests’ test.

3.16 We note that the UK Government argued in the Strasbourg hearing of HL v United Kingdom

itself that Article 5 would not be engaged where a patient is admitted to hospital in his own

interests to provide him with necessary medical care, using the HM v Switzerland case as a

precedent. The ECtHR rejected this argument and the equivalence being made between HL

and HM in the Swiss case21.

3.17 In some cases we continue to observe practices which are clearly in breach of human rights

requirements as determined by the European Court in HL v United Kingdom. The following

example of de facto detention is taken from a Commission visit in June 2005.

On a visit to an Independent Hospital that predominantly cared for learning disability
patients, we found that many staff did not know which patients under their care were
detained under the Act and which were informal.  We met with and interviewed two patients
at the unit who were not detained before we realised their legal status (we acceded to another
patient's request to meet with us as she had been detained until very recently before our visit).
Thirty-seven patients (21 detained) resided at the hospital in locked 'apartments', either as
sole occupants or in groups of up to six patients.  Patients only left these apartments – in some
cases even to go to the smoking room – under the escort of staff.  

Whilst we found that staff at the unit showed a caring attitude towards patients, it was
apparent that the majority of them were inexperienced and had received very little training in
the legal aspects of their role.  The unit manager informed us that Mental Health Act training
was included in the first-day induction training for staff, although one staff member had
already informed us that on her induction day this aspect had been 'skipped' for pressure of
time.

It was clear that the clinician in charge of the patient's treatment viewed detention under the
Act as unnecessary and stigmatising for his patients.

Our meetings with informal patients caused us some concern.  One patient, who was unusual
in having a primary diagnosis of mental illness with only mild learning disability, had resided
at the unit for three years after spending much of his life in and out of prison.  He told us that
the hospital was 'better than prison' and appeared to be compliant with his care, but showed
little understanding of his rights.  The second patient's compliance with medication and
general care appeared questionable, and his understanding of his rights very poor.  The
patient whose s.3 detention had recently been rescinded after over a decade of uninterrupted
detention under the Act, told us that she was 'excited' that the section had been removed,
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although we gained no sense that she appreciated how her rights might now be different or
that she was now treated any differently by staff. The first patient was deemed by staff to pose
a danger to other people, and the other two a danger to themselves if allowed to leave the
hospital.  

We raised our concerns about the unit with the psychiatrist responsible for the patients, the
management of the Hospital and the Healthcare Commission. 

Fig 24: practice example 1 – de facto detention

Locked wards and de facto detention 

3.18 Despite the Code of Practice’s presumption against locked wards (Code of Practice, 19.24 et

seq) Commissioners report that they increasingly find adult acute wards locked as a matter

of course. In our visiting activities in the nine months from October 2004 to July 2005, we

found 931 locked wards compared to 590 unlocked wards22. Any psychiatric ward that has

detained patients on its books is therefore more likely than not to be a locked ward. It has

been observed that the widespread locking of acute psychiatric wards is a relatively new

phenomenon in the United Kingdom whose implications have yet to be worked out23.

3.19 In some cases wards or units are locked not to keep the patients in, but to keep others out,

whether this is because of security concerns regarding thefts of hospital or patient property,

or to prevent predatory access by members of the public who may pose a basic risk to

vulnerable patients, or who may try to sell illicit drugs or entice patients into shop-lifting,

etc. In many cases, however, locked doors restrict patients’ movements on and off the ward

in ways that are disproportionate to the level of risk. In part this may simply be an

unintended consequence of the reducing culture of open wards, although the prevalence of

locked wards can quickly lead to changes in the management of patients. Some units, who

have either low staffing levels and/or a heavy reliance on agency or unqualified staff, may

simply be locking doors in the interests of the management, security or safety of patients

(and therefore in contradistinction to the reasons suggested by the Code of Practice) where

this could otherwise be achieved by means of adequate staffing.

3.20 The Code’s guidance on locking ward doors (Code of Practice, 19.24 et seq) is written on the

assumption that this is a time-limited intervention on an otherwise open ward, and requires

in part that:
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22 Data from MHAC reports between 1 October 2004 and 1 July 2005. The data also showed 91 ‘unknown’
returns. Locked wards therefore accounted for between 58 and 63% of all wards visited that figure in this
data capture.

23 Bowers, L ‘Runaway patients’ Mental Health Practice September 2003 vol 7 No 1;10-12. It is, of course, the
case that most mental health wards were locked in the early decades of the last century and that some wards
have never been open. But it has been argued that ‘in 1983 the open nature of acute psychiatric wards was
accepted. Now the positive side of taking the risk of opening psychiatric wards tends not to be appreciated
and in many ways we have returned to the worst institutionalised behaviour of the asylum’ (Dr D C Double,
letter to Critical Psychiatry Website, September 2003, www.critpsynet.freeuk.com/Editor.htm).



• patients whose behaviour has caused the ward to be locked should be informed of the
reasons for this action, and 

• all other patients should be informed that they may leave on request at any time with
someone being available at all times to unlock the door.

The Code requires that all patients have a written care-plan which states explicitly why and

when he or she will be prevented from leaving the ward. There should be clear instructions

and advice visible for all to see about why the ward door is locked and what rights and

freedoms people have to pass through these doors. It is notable that the Healthcare

Commission’s audit of 111 acute wards in this reporting period found more than a fifth to

have no policy on locking the ward24. The Code also requires that, where an informal patient

persistently or purposefully tries to leave the ward or unit, and is prevented from doing so,

consideration should be given to whether that patient is being deprived of his or her liberty

and whether detention under the Act is appropriate. This latter requirement rather

understates the legal position following HL v United Kingdom, where the European Court

concluded that, for the purpose of determining whether restrictions on liberty amount to a

deprivation of liberty, the question of whether a patient had been restrained from leaving or

would be restrained from leaving was not of central importance25. Nevertheless, we find that

consideration of whether it is appropriate to assess for possible detention under the Act is

not always given, sometimes for surprising reasons, as in the following example.

In one case noted in March 2005, the need to contain an informal patient who was unwell at
the time of our visit was given as the reason for the locking of a unit both informal and
detained patients.  Some patients were given a key but others, including informal patients,
had to ask staff to be allowed out.  The patient for whose benefit the unit had been locked was
clearly deprived of his liberty in this situation.  The unit staff explained the man's continued
informal status as a consequence of the fact that the nursing home to which it was hoped he
would be transferred was not registered to take detained patients.  

Fig 25: practice example 2 – de facto detention 

3.21 Commissioners report that it is rare to see notices or other information provided to indicate

to informal patients how they may exercise their rights to leave the ward environment at

will. Informal patients frequently tell us that they must request from staff that the door be

opened, and it is apparent that such patients do not fully understand their true legal rights

in this respect and that their requests to leave the ward or unit are not always granted. It is

not uncommon to encounter the use of the concept of ‘authorised leave’ in relation to

informal patient’s absences, and to find that systems not unlike those used to grant s.17 leave

to detained patients are in use for informal patients. In some cases, as with the example

below, informal patients may be ‘marked’ as ‘not to go of the ward’.
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Psychiatrists’ Research Unit / Healthcare Commission. p.47. Twenty-four of the 111 acute wards indicated to
the Healthcare Commission that they had no such policy. A further two wards stated that the question was
not applicable (presumably on the grounds that the wards were always locked).

25 See HL v United Kingdom, para 90 (reproduced at footnote 6 above).



While interviewing detained patients in a London hospital in March 2005, a Commissioner
overheard an informal patient repeatedly asking nursing staff in the ward office to allow him
to go for a short 15-minute walk. The patient, who had put on his outdoor clothes,
subsequently approached the Commissioner for assistance. She asked a member of staff to
address his request and was told that staff were waiting for a doctor to see him. Over the next
half hour she overheard him repeat his request, and be told to wait for a doctor or to wait for
another nurse (whom it seemed might escort him on leave) to arrive. Upon the arrival of the
nurse, he was told that the nurse who had arrived would not go out as it had started to rain,
and he was waiting for the rain to stop when the Commissioner left the ward area.  

This patient and two other informal patients on the ward had an orange square placed
against their names on the ward office admissions board. The Commissioner learned that this
symbol meant 'not to go off the ward' without a nursing escort. Two of these informal patients'
medical notes (including the notes of the patient waiting for the rain to cease) had entries
stating 'no leave'.

We wrote to the NHS Trust Chief Executive responsible for the hospital and raised our concern
at these practices. In response the Trust drew up new policies, requiring nursing staff to only
prevent informal patients from leaving the ward through the use of their statutory holding
powers under s.5 of the Act, and produced a guideline on risk-assessment for vulnerable
informal patients which included an expectation that risks should be discussed openly with the
patient concerned. The Trust required staff to refrain from using language associated with
compulsory detention in the context of informal patient care. It instigated staff training and
regular audit of clinical practice.

Fig 26: practice example 3 – de facto detention 

3.22 In the above example, we find it doubly unacceptable that the patient was being stopped

from leaving upon no proper legal grounds, and that the staff preventing the patient from

going for a walk did so through prevarication and less than honest means. Such practices are

likely to exasperate and frustrate patients and are likely to be counter-therapeutic as well as

being legally questionable. We deplore the use of concepts of formal ‘leave’ in the care of

informal patients and will challenge it wherever it is encountered. Such terminology creates

confusion amongst staff and patients concerned as to the legal position of informal patients,

and runs a high risk of staff acting in ways that amount to unlawful deprivation of liberty.

3.23 This is not to say that it is never appropriate to ask informal patients to inform a member of

staff when leaving the ward, indicating where they are going and how long they expect to be.

It can be legitimate, and indeed may be sensible health and safety practice, to ask patients to

‘sign out’ when leaving the ward. Some wards are so arranged that nursing stations are near

the exits and this can facilitate such ‘common-sense’ means of ensuring that the general

whereabouts of patients is known to staff. At a recent visit we made to Merley Ward, St

Anne’s Hospital, Poole, patients on this open ward were very positive about this

arrangement which ensured that the door was always open but that staff knew of patients’

whereabouts.
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3.24 Some wards view restrictions over patient’s movements as a part of the ‘contract of care’ in

the patient’s care plan. This may indicate that the patient has agreed to abide by certain rules

whilst admitted to the ward. In practice, such ‘contracts’ and care-plans may often be just a

note in the patient’s records, and not necessarily a document that is copied to, signed by or

even shared with the patient concerned. House rules, being expectations on a patient’s

behaviour, should be clearly spelt out to patients in advance and the rules, and the likely

consequence of a patient not abiding by them, should be fully documented as a part of the

patient’s care plan, a physical copy of which is provided to the patient (see paragraphs 2.75

et seq above). Whilst it may be legally justifiable to ask a patient to ‘contract’ to abide by

house rules that place restrictions on his or her liberties (provided that this is done openly

and that any restriction upon a patient’s liberty as a result is one that the patient

understands and freely consents to when signing up to the contract), the European Court

has rejected the notion that a patient can contract to deprivation of liberty:

the right to liberty is too important in a democratic society for a person to lose the
benefit of Convention protection for the single reason that he may have given himself
up to it … especially [but not exclusively] when… that person is legally incapable of
consenting to, or disagreeing with, the proposed action26.

Where informal patients properly understand that any treatment ‘contract’ does not prevent

them from discharging themselves from hospital, and that such a contract has no legally

binding character in any other sense, it seems likely that any restrictions implied by that

contract cannot amount to a deprivation of liberty.

3.25 All wards have certain stated and unstated house rules or practices which contain patient

behaviour or protect patients on the ward. We do not question the legal basis or practical

need for the front door of hospitals or units being locked at night, for example, or for rules

banning alcohol or drugs, or for requirements upon patients to behave in ways that do not

impair or restrict the rights of others, such as rules about smoking or noise. In our view the

validity of any ‘contract’ basis for restricting patient liberties over and above any generally

applied house rules must be based upon:

• individual risk assessments as to the need for such restrictions;

• written confirmation in the form of a plan that informs all staff of the unit who have
responsibilities in providing care to the patient and who have the power to restrict liberty
of the level and conditions of that restriction;

• copying of that plan to the patient;

• the patient’s willingness to comply with such restrictions; and

• a contingency plan in the event that the patient is not prepared to comply, or that
changes occur in the patient’s needs or the environment in which those needs are being
met.

3.26 The statutory requirements over the provision of information to patients detained under

the Mental Health Act are provided by s.132 of that Act. By contrast, there are no statutory

requirements to provide informal patients with information about their legal position and
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rights. However, it is our view that it is imperative for ethical and legal good practice that

informal patients are fully informed of their legal position and rights and their movement is

not restricted by covert rules or vague assumptions regarding contracts. A patient who is

allowed to believe that he or she is under a legal obligation to that hospital authority may

well be deprived of liberty as a consequence. We are pleased that some services are

developing patient information leaflets for informal patients.

Checklist on locked doors and de facto detention

When Mental Health Act Commissioners encounter locked doors on wards where not all
patients are detained, they are likely to wish to consider the following.  

Information for patients 

(i) All patients must have a written care-plan which states explicitly when and when he or she
will be prevented from leaving the ward (Code of Practice, 19.27).   

(ii) All patients should be provided with a copy of their care-plan and efforts should have
been made by ward staff to ensure that patients understand its content; the expectations
placed upon them; and the expectations that they may have of ward staff.    

(iii) Commissioners should consider discussing patients' experience of the practical implemen-
tation of this care-plan (and, in particular, whether the expectations that it establishes
regarding movement on or off the ward are met in practice).

(iv) Informal patients should realise that they are not bound by their care-plan, but may
terminate their involvement in it by discharging themselves from hospital.   

(v) It should be clear to such patients that assessment for detention under the Act may be
undertaken in circumstances where they seek their own discharge, but neither care-plans nor
staff should prejudge that such detention would necessarily result from an informal patient's
decision to discharge.  

House rules and patient contracts 

(vi) Where there are house rules on a ward regarding locked doors, there should be clear
instructions and advice visible for all to see about why the ward door is locked and what
rights and freedoms people have to pass through these doors (Code of Practice 19.25).

(vii) Patients may be asked to 'contract' to individualised rules of conduct, including in
relation to their leaving the ward. Such 'contracts' must be transparent and should be treated
as care-plans described above, so that, whether the 'contract' itself is a written or verbal
agreement, it should be documented in the care plan. A patient's signature to a contract does
not make it legally binding. The MHAC neither encourages nor discourages the use of patient
contracts in inpatient wards.

(viii) A capacitated patient may agree to restrictions upon his or her liberty but not to a
deprivation of his or her liberty. Contracts and house-rules, however much they may regulate
ward-life, may not necessarily amount to a deprivation of liberty where the patient concerned
(i) has capacity to agree to restrictions and does so; and (ii) understands that such agreement
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may be terminated by discharging him or herself from hospital. The distinction between a
restriction and deprivation of liberty is therefore in part described by a patient's ability to
discharge him or herself from hospital care. It is important that the quasi-legal 'feel' of a
contract is not allowed to mislead the patient into thinking that he or she has made a binding
legal agreement.  

(ix) Informal patients must therefore realise that they are not bound by house-rules or any
'contract' entered into with the hospital, and are free to discharge themselves from hospital
and any requirements consequent to hospital care.  

Incapacitated patients

(x) Patients' capacity should be judged in the context of particular decisions rather than as an
overall measure of mental state (Code of Practice 15.10).  

(xi) Incapacitated patients may have their liberty restricted but not removed under common-
law powers. The point at which restriction of liberty becomes a deprivation of liberty is one of
degree, but mental incapacity may preclude the ability or volition to exercise rights of self-
discharge, implying that the threshold may be lower for incapacitated than capacitated
patients.

(xii) Where restrictions over incapacitated but compliant patients amount to a deprivation of
liberty and cannot in any way be relaxed, then detention under the Act should be considered.

Fig 27: MHAC check-list on locked wards and de facto detention 

Capacity-tests and future legislation

3.27 In our last report we discussed the potential role of mental capacity in future mental health

legislation and practice27. We noted the considerable support amongst stakeholders for a

legal framework where the threshold for the imposition of treatment without consent is

established by a patient’s loss of mental capacity to give or withhold such consent. We do,

however, continue to have concerns over whether the nature and application of the concept

of mental capacity (even as this is applied in the Mental Capacity Act, as discussed below) is

sufficiently developed to operate as a threshold determining whether mental health

treatment should or should not be given28. The indeterminacy of the use and conception of

mental capacity is twofold:
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Bill for a capacity threshold for compulsory powers, very few adopt a purist approach to whether or not
treatment could be refused where, for example, a patient poses a significant risk to others if left untreated.
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necessarily helpful exception of certain approaches to communicable diseases), but could at best be what
Campbell & Heginbotham described in 1991 as ‘justifiable non-discriminatory paternalism’ (see Campbell
T & Heginbotham C (1991), Mental Illness: Prejudice, Discrimination and the Law, Aldershot: Dartmouth,
p.124).



• there is a potential for circularity in the determination of mental incapacity as a point on
a sliding scale which must take account of both the patient’s mental state and the circum-
stances in which a decision is made, whereby any decision to refuse treatment that is
considered necessary by medical opinion might be deemed to result from impaired
judgment by mental disorder29;

• there continues to be a wide variety of definitions and tests adopted by different author-
ities and jurisdictions in which the concept of mental capacity is used, and there is no
consensus over how capacity should operate as a threshold in mental health interven-
tions. Particular dilemmas are posed by deteriorating patients, for whom many profes-
sionals would propose intervention prior to a loss of capacity, or persons whose
behaviour places other persons at risk of harm. Most systems establishing capacity-
based thresholds for intervention do not operate these consistently for all such patients,
but instead allow that, for example, interventions may be imposed against a capacitated
refusal of consent where the patient presents a danger to self or others.

3.28 In our last report we stated that the potential for mental incapacity to be defined circularly

by clinicians, as any resistance to interventions that they feel to be necessary, could be

ameliorated through having some other authority determine whether the patient is capable

of refusing consent30. It is not at all clear, however, that entrusting the determination of

capacity to judicial authorities protects against the danger that a patient’s decisions which

are inconvenient or unacceptable in the view of the assessor will not be deemed to be invalid

on grounds of mental incapacity. In our discussions of legal cases above (see Chapter 1.27 et

seq above) we highlight the courts’ determination of mental capacity in cases involving Ian

Stewart Brady, where we concur that the courts appear all too willing to refute Mr Brady’s

wishes by declaring him incompetent to make decisions. If the determination in 2000 that

Mr Brady was not competent to hunger-strike had the implication that ‘it may be very

difficult for anyone detained in hospital with a psychopathic disorder to protest against

medical treatment without that protest being characterised as a symptom of that mental

disorder’31, the subsequent decision in 2004, with its apparent reversal of the usual

presumption of capacity in relation to Mr Brady’s decision to request a public MHRT

hearing, has even wider implications, not limited or excused by pragmatic questions of the

imposition of medical treatment on best interests criteria.

3.29 In June 2005 the courts refused an application from the Official Solicitor for an injunction

against the television broadcast of a documentary about E, a woman suffering from mental

disorder32. The judge rejected the Official Solicitor’s claim that E would be likely at trial to be
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unacceptable in terms of human rights expectations of non-discrimination.

30 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers., Chapter 4.3

31 Jane Scott (2003) ‘Tests for Decision-making Capacity in Medical Treatment – Practical or merely
theoretical?’ LLM Dissertation, University of Northumbria, December 2003.

32 E v Channel Four & Another [2005] EWHC 1144 (Fam)



shown to lack capacity to make her own decision on the broadcast. Although that determi-

nation was enough to reject the application, the judge also criticised the Official Solicitor for

making a determination of E’s best interests without consulting E to ascertain her own

wishes and feelings. It is striking that such assumptions as were criticised by the judge in this

case were made by the Official Solicitor, whom we might expect to show exemplary legal

practice regarding the questions of capacity and consent.

3.30 The common-law definition of mental incapacity been codified in statute through

enactment of the Mental Capacity Act 2005. Although, in strict legal terms, the definition

applies only in the context of decisions taken under the Mental Capacity Act, in practice it is

expected that the definition and two-stage test33 for mental incapacity is used, where

appropriate, in relation to other proceedings34. The test does, in any case, mirror that which

was applied in previous case-law determinations regarding consent to medical treatment35.

As a codification it perhaps inherits some of the uncertainties of case-law in England and

Wales, such as the extent to which the requirement to ‘weigh’ information as part of the

process of making a decision reflects or encompasses a test of ‘appreciation’, the latter

describing an aspect of mental capacity that includes but goes beyond cognitive ability;

which incorporates emotional or evaluative criteria and which may be compromised by

delusions or other distorting effects of belief36. ‘Appreciation’ is not an established concept

in English law, although some approaches in UK cases that are reflected in the Codes of

Practice for the Mental Health and Mental Capacity Acts have encompassed some of its

elements37. We would welcome the adoption of ‘appreciation’ criteria in determining
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33 The ‘two-stage test’ requires assessors to determine firstly that there is an impairment of or disturbance of a
person’s brain and, secondly, if so, whether that makes that person unable to make a decision. See
Department of Constitutional Affairs (2004) Mental Capacity Bill: Draft Code of Practice, para 3.5
www.dca.gov.uk/menincap/mcbdraftcode.pdf. The first stage will always be met by any patient subject to
mental health compulsion. The second stage (which has three components relating to ability to (i)
understand (ii) retain and (iii) weigh information) may or may not be met by patients subject to Mental
Health Act powers. The ability to weigh information may be compromised by pathological evaluative
perspectives, but any formal system of measuring capacity on these terms must recognise the pitfalls of
imposed professional or normative value-systems (see note 36 below).

34 Department of Constitutional Affairs (2004) Mental Capacity Bill: Draft Code of Practice, para 3.26.

35 In our Tenth Biennial Report (Chapter 4.4) we pointed to the differences between the Re C (Adult refusal of
treatment) [1994] application of a capacity test (including the consideration of whether a person can ‘weigh’
the information) and the specific wording in the Draft Mental Incapacity Bill of 2003 (Cm 5859-I), which
described only the ‘use’ of the information as criteria. The Bill was amended in its passage to enactment so
that the Mental Capacity Act 2005 now refers to an ability ‘to use or weigh’ information.

36 ‘Appreciation’ is a term appearing in case law and statutes in the United States, including tests of criminal
responsibility (see Chapter 5.23 below). It has been both formulated and championed as a component of
decisional capacity by Paul S Appelbaum and Thomas Grisso, who have recently suggested approaches that
recognise a more complex view of appreciation than was first envisaged (Grisso & Appelbaum ‘Appreciation
as a dimension of decision-making capacity’ NIMHE conference presentation, 2-3 September 2004). They
have sought to classify the various ‘evaluative processes’ in decision making into four types, not all of which
will be relevant to conceptualising medicolegal incapacity: (i) applied beliefs with patently false premises
(i.e. rigidly held beliefs that offer a distorted perspective on meaning regarding consequences, often
associated with psychotic or affective thought disorder); (ii) applied impoverished perspectives related to
cognitive immaturity or deficiency; (iii) applied adaptive distortions (associated with defence mechanisms
under stress, or scripted decision-making heuristics typical of severe depressive or anxiety disorders, such as
minimisation; rationalisation; avoidance; selective attention, etc); (iv) applied non-logical evaluative
premises (i.e. belief-systems, including religious or moral beliefs, subjective likes etc). In such classification,
evaluative processes of the fourth type would be generally inviolate, and decisions that a patient is incapable
of a particular decision on the basis of the third type would perhaps require more justification than those on
the basis of either of the first two types.

37 See Mental Capacity Bill: Draft Code of Practice, para 3.12: the Code gives an example of an anorectic patient
who is able to understand rationally the consequences of not eating but who lacks capacity to weigh these
against the desire not to eat.



decision-making38 capacity, to ensure that the legal test for mental incapacity is flexible

enough to recognise incapacity that is not linked to cognitive impairment (we are critical of

the overly cognitive bias of tests of legal culpability in Chapter 5.17 & 5.22 below). But we

also recognise that an ‘appreciation’ element in capacity tests might reduce the impression of

objectivity in their use and could increase the likelihood of circular definitions of capacity as

discussed above. To prevent this, careful attention must be given to the design and definition

of capacity tests, mental health professionals must be conscious of and sensitive to the play

of values in decision-making38, and the safeguards of reviewing mechanisms should be

sufficiently robust.

3.31 We discuss the introduction of a capacity-test specific to the imposition of ECT under

Mental Health Act powers at Chapter 4. 71 et seq below.

The interface between the Mental Capacity and
Mental Health Acts

3.32 The Mental Capacity Act received Royal Assent on 7 April 2005 and is scheduled to come in

to force on 1 April 2007. It codifies (and possibly extends) common-law powers relating to

the treatment of patients who lose capacity to provide consent, including powers of

restraint and coercive treatment39. We have argued alongside other commentators that the

Mental Capacity Act may come into contention with the Mental Health Act, and especially

the draft Mental Health Bill, in relation to which authority may appropriately be used, or

may be available, for compulsory treatment for mental disorder40.

3.33 The Government initially rejected that such contention had any real basis, primarily on the

grounds that the Mental Capacity Bill is worded carefully to authorise ‘restrictions’ on liberty,

whereas Mental Health Act powers are concerned with ‘deprivation’ of liberty41. Insofar as

the case-law of the European Court of Human Rights (ECtHR) makes a clear distinction

between restriction of liberty (which does not engage Article 5 rights)42 and deprivation of

liberty (which does engage such rights), this distinction would form the operative threshold

between the two Bills. At paragraphs 3.5 et seq of this report we have questioned how easily
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38 See MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, Chapter 5 (and Chapter 2.87 of this
report, above) on values-based practice.

39 See Mental Capacity Act 2005 ss.5 and 6, which provide powers to ‘restrain’ incapacitated patients, provided
that such restraining actions are: (i) believed to be in the patient’s best interests; (ii) not in conflict with any
decision taken by a donee of lasting power of attorney or a deputy appointed by the court; (iii) believed
necessary to prevent harm coming to that patient; and (iv) a proportionate response to the likelihood of that
harm and its seriousness. Restraint is defined (s.6(4)) as the use, or threatened use, of force to secure the
doing of an act which the patient resists, or an act which restricts the patient’s liberty of movement whether
or not s\he resists.

40 See, for example, Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill, Vol 2, Ev
9 (Memorandum from Genevra Richardson) and Ev 37, 48 (Memorandum & Supplementary
memorandum from the Mental Health Act Commission). See also Kinton M ‘Mental Health Law for the 21st
Century?’ Journal of Mental Health Law 12;57-69 May 2005

41 Joint Committee on Human Rights (2005) Scrutiny: First Progress Report. Fourth Report of Session 2004-05.
HL paper 26, HC 224, January 2005. See Appendix 4: Mental Capacity Bill. Letter from Baroness Ashton of
Upholland to the Chair, response to Q2.

42 See discussion of HL v United Kingdom & Storck v Germany at Chapter 1.1-1.24 above.



this distinction between restricting and depriving liberty can be applied to practical examples

of health and social care interventions in the lives of the mentally disordered. As Government

‘is minded’ to allow an aspect of clinical discretion over whether any particular patient falls

within the frameworks of either mental health or mental incapacity law (similar to the scope

for discretion in using child protection powers or the 1983 Act in certain circumstances)43, it

could be for the practitioners themselves to decide whether their actions amount to

deprivation of liberty and should be subject to the formal admission and review mechanisms

that are required following the ECtHR ruling last year.

3.34 Furthermore, the interactions of mental capacity and mental health legislation may

undermine the intended reforms of the latter. One of the premises of the draft Mental

Health Bill is that a modernised framework of mental health powers would not be

concerned simply with the detention of patients in hospital (which, of necessity, amounts to

a deprivation of liberty)44 but would also extend to compulsion on a non-residential basis

(which would normally amount only to restrictions upon liberty). But, as the Mental

Capacity Bill also provides powers to impose restrictions upon liberty to the same end

(including the imposition of psychiatric medication and possibly ECT45), it would appear to

be doubtful that practitioners would feel able to invoke Mental Health Act powers for

compulsion that does not amount to detention, given the requirement in the Mental Health

Act to use the least restriction necessary46 and use Mental Health Act powers only where no

other legal authority exists47. There is consequently a considerable overlap in the each of the

two legislative frameworks.

3.35 The Mental Health Act’s full range of powers could thereby become reserved for the

imposition of treatment to mentally capable patients and, perhaps, to mentally incapaci-

tated patients who pose ‘a substantial risk of serious harm to others’. This would have the

practical consequence of establishing a capacity-test as the effective threshold for use of the

Mental Health Act for many patients, but not as a basis for psychiatric compulsion per se

(given that incapacitated patients would still be liable to compulsion, but under the Mental

Capacity Act’s presently lesser safeguards). In our view, there would be no advantage in

having a two-tier system based upon such distinctions, which could reduce safeguards for

the incapacitated and reinforce prejudice against capacitated patients made subject to

Mental Health Act powers by labelling these as in some sense ‘dangerous’48.
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43 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill, Volume 2, Ev 518, Q847
(Ms Rosie Winterton MP, Professor Appleby).

44 Department of Health (2004) Improving Mental Health Law: Towards a New Mental Health Act (Summary)
p.4 

45 It may be that the procedural requirements of ECT treatment (i.e. anaesthesia) would always amount to a
deprivation of liberty – see paragraph 3.37 below.

46 Draft Mental Health Bill clause 1(3)(c)

47 Draft Mental Health Bill clause 9(5)

48 It is disappointing in this respect that the phrasing of the Mental Capacity Act 2005 draft Code of Practice
reinforces the common assumption that a patient may only be admitted to hospital under the Mental Health
Act 1983 because of danger to self or others, when another criteria for admission is ‘necessary for health’
(s.3(2)(c)). See draft Code of Practice para 2.14: ‘The Mental Health Act provides a much narrower legal
authority [than the Mental Capacity Act] for the admission to hospital and treatment (where appropriate
without consent) of people with a mental disorder when this is necessary in certain circumstances, because
of the risk posed to themselves or others’.



3.36 Figure 28 above attempts to show the interrelationship between the Mental Capacity and

Mental Health Acts in relation to the variables of compliance with treatment and whether

the intervention is a restriction upon or deprivation of liberty. As a schematic presentation

it necessarily compartmentalises these variations rather more neatly than may be apparent

in real-life situations.

3.37 Leaving aside the question of how Government is to address the ‘Bournewood gap’

described in the quadrant of the above matrix concerning the deprivation of the liberty of

incapacitated compliant patients, we can see that the primary uncertainty rests in the

quadrants describing non-compliant incapacitated patients. There is no apparent limitation

on the use of Mental Capacity Act powers to impose treatments actively resisted by incapac-

itated patients, provided that such imposition does not extend to a deprivation of liberty,

although under the current legal framework (prior to the coming into force of the Mental

Capacity Act) such interventions would be likely to fall only within the scope of Mental

Health Act powers. Thus, for example, it may be that the forcible imposition of ECT

(requiring the anaesthesia of a patient, which might be presumed to amount to deprivation

of liberty) might be outwith the scope of Mental Capacity Act powers, but forcible

medication is not. Perhaps, however, the realities of imposing psychiatric medication (i.e.

administering a depot injection in a clinical setting) will also mean that this should be

considered implicitly as a deprivation of liberty (albeit of a limited duration). These

questions are not answered by the Mental Capacity Act draft Code of Practice, but we

imagine that they will quickly come to the fore with its implementation.

3.38 Further difficulties will arise where a patient’s capacity fluctuates throughout the medical

intervention. The draft Code of Practice for the Mental Capacity Act understandably expects

capacity to be assessed at the point that the decision is made, as the capacity-test is a

functional test, relating to particular circumstances, rather than a status test that identifies

particular attributes of patients that serve to invalidate their decision-making abilities in

any circumstance. The latter approach has been specifically rejected in UK law50 and would

be likely to contravene the ECHR51. Fluctuating capacity may be practically accommodated
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49 At the time of writing (November 2005) it is not known whether the Government will propose specific
‘protective care’ arrangements in answer to the ECtHR’s finding that informal care amounting to a
deprivation of liberty is incompatible with the requirements of Article 5 of the ECHR, nor what the details
of any such proposal might entail.

50 See Re C (Adult refusal of treatment) [1994] and its reflection in the Mental Health Act Code of Practice, para
15.10.

51 See note 29 above.

Restriction of liberty deprivation of liberty

Incapacitated but compliant Mental Capacity Act ‘protective care’ framework49

(not resisting) patient (or Mental Health Act if conditions are met).

Incapacitated but non-compliant Mental Capacity Act / Mental Health Act? Mental Health Act if conditions are met, 
(resisting) patient otherwise no statutory basis.

Fig 28: the interrelation of the Mental Capacity and Mental Health Acts for patients lacking
mental capacity



under the Mental Capacity Act in relation to a patient whose incapacitation interrupts

periods of voluntary consent to medical interventions, but the legal framework may be less

clear where incapacitation interrupts capacitated refusal of consent. Where psychiatric

treatment is imposed under the Mental Health Act to a capacitated but refusing patient, it

would seem ethically appropriate to continue under such a legal framework when the

patient loses capacity, rather than lessen the safeguards and continue treatment under the

powers of the Mental Capacity Act. This may, however, be problematic both because of the

expectation that the Mental Health Act can only be used as a last legal resort (see paragraph

3.34 above), and because allowing a patient’s legal status under the Mental Health Act to

continue unchanged in the face of a change in mental capacity may be deemed an

unacceptable adoption of a ‘status’ determination of mental capacity.

3.39 Left to find its own level, the practical threshold of using Mental Health Act over Mental

Capacity Act powers could act as a curious disincentive towards the making of advance

directives (which we discuss more generally below). It would seem to be the case that non-

compliance in itself will not necessitate the use of Mental Health Act powers where the

intervention does not amount to a deprivation of liberty. However, an advance directive (for

example, against psychiatric medication) could not be set aside within the framework of the

Mental Capacity Act, but could be set aside under the Mental Health Act, and may even

provide the rationale for the use of the latter52. Patients with serious mental disorder who

make their wishes known about future treatment may therefore ultimately be no better

protected from having such wishes overridden, but may rather call down upon themselves

the powers of the Mental Health Act, in that their advance refusal of treatment could ensure

that they meet any ‘last legal resort’ criterion for the invocation of Mental Health Act

powers, where they would otherwise be treated under Mental Capacity Act powers. In some

ways this is not unreasonable, as the increased safeguards of the Mental Health Act may be

appropriate where advance directives are to be overridden, but patients may not see it this

way and may be concerned at the potential stigma of being ‘sectioned’.

3.40 The problems inherent in the complexities of the two systems can be shown by the following

example:

(i) Mr K expressly refuses consent to ECT, even as a life-saving intervention, in an advance
directive under the terms of the Mental Capacity Act. He is subsequently incapacitated
by treatment-resistant depressive illness.

(ii) Mr K’s clinical team decides that ECT is his only hope of recovery or respite from this
illness, excepting neurosurgery, which they have no inclination to propose to a court,
especially without having attempted ECT.

(iii) Whilst treating Mr K under the authority of the Mental Capacity Act, the clinicians
must respect the advance directive: but advance directives generally can be overridden
by invoking the powers of the Mental Health Act. Indeed, the conditions for use of the
new Mental Health Act mean that the need to give treatment for which consent has
been refused in an advance directive is generally sufficient cause.
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52 See Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill, Vol 2, Ev 37 (MHAC)
para 8.3.



(iv) The Mental Health Act requires clinicians to respect capacitated refusal of consent to
ECT, except where ‘emergency conditions’ (which extend to the immediate necessity to
relieve serious suffering) are met. ‘Capacitated refusal’ appears to include advance
directives in the context of the Act. There is a split within the clinical team as to whether
emergency powers can be invoked in Mr K’s case, but those arguing that he does not
meet the criteria of being in need of ‘immediate’ treatment concede that ECT remains
the ‘last hope’ for recovery or improvement and that, untreated, Mr K will undergo
serious suffering. On the basis that emergency powers under the Mental Health Act
‘trump’ powers and duties under the Mental Capacity Act, the clinicians therefore
disregard Mr K’s advance statement of refusal, even though this was made whilst he was
capacitated and was designed specifically to apply and remain valid in the face of
incapacitating illness.

We envisage that such cases may provide early opportunities for judicial review of the

proposed legal frameworks. It does seem likely that there will be considerable pressure for

standardisation of the effects of different parts of the statute with respect to psychiatric

treatment without consent: the piecemeal introduction of capacity-test based legislation

may have opened a door that Government will not easily be able to shut.

Advance directives 

3.41 Notwithstanding the uncertainties over the future place of advance directives in mental

health services that have resort to compulsory powers (see above), there appears to be a

small but significant use of advance directives in the current legal framework. Respondents

to the Healthcare Commission audit between 2003 and 2005 reported whether staff had

access to advance directives drawn up by service users53. In the acute sector, about 30% of

respondents reported some use of advance directives (figure 29). On average, about 30% of

all wards across all sectors reported some access to advance directives, with considerable

variation between sectors, but the numbers of returns in sectors other than acute are low

and make generalisation difficult. It should be noted that this data reflects the numbers of

units who have encountered advance directives, rather than the numbers of patients making

them. We can neither tell from the audit how many advance directives were recognised; nor

what proportion of patients subject to compulsion had made advance directives; nor what

the nature of such advance directives might have been; nor whether they had been

overridden by the use of compulsory powers54.
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53 Healthcare Commission (2005) National Audit of Violence (2003-2005) Final Report p.48.

54 It may also be that less-formal agreements and understandings between patients and staff were not
recognised in this survey, or that staff interpreted the survey’s interest only to relate to advance directives
concerning the management of behaviour, rather than concerning treatment generally.



3.42 We expect the use and recognition of advance directives to increase in coming years,

provided that continued emphasis is placed upon patient choice and involvement in the

care-planning process. Patients can currently make advance directives, although they will

have no statutory basis in England and Wales until the Mental Capacity Act 2005 comes into

force, and even then may be overridden by Mental Health Act powers (see paragraph 3.39

above). Scottish mental health legislation now on the statute book explicitly recognises

advance directives and, although they may be overridden by compulsory powers, requires

that they are taken into account57. The Joint Committees on Human Rights58 and on the

draft Mental Health Bill59 have called for legislation applicable to England and Wales to be

similarly explicit. The Government has indicated that it is considering how to achieve this60.

3.43 Advance directives in the form of ‘crisis cards’ were pioneered two decades ago by user

groups such as Survivors Speak Out61, and endorsed (as an alternative to community

treatment powers) by the House of Commons Health Committee over a decade ago62. The

Committee recognised that there were some questions over how such crisis cards might be

given a statutory role in treatment. One such problem is whether the statutory role for

advance directives can encompass directives that ‘opt-in’ to treatment by stating preferences,

as opposed to ‘opting-out’ of treatment through stating advance refusal of consent63. In
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55 ‘All units’ includes acute, PICU, forensic, rehabilitation, elderly, learning disability (short stay, long stay and
challenging behaviour) units and small group homes.

56 Source: Healthcare Commission (2005) National Audit of Violence

57 Mental Health (Care and Treatment) (Scotland) Act 2003, ss.275-6

58 Joint Committee on Human Rights (2005) Draft Mental Health Bill. HL 181, HC 1294, November 2002. Para
91.

59 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 1, para 170-2.

60 Government Response to the Report of the Joint Committee on the Draft Mental Health Bill. Cm 6624, July 05,
p.17

61 Thomas P & Cahill A ‘Compulsion and psychiatry—the role of advance statements’ BMJ 2004; 329: 122-123 

62 House of Commons Health Committee (1993) Community Supervision Orders Fifth Report of Session 1992-
93, Vol 1, HC 667-1, para 86.

63 On the distinctions between ‘opting-in’ and ‘opting-out’ see Atkinson J ‘Advance planning in mental health’
bmj.com rapid responses for Henderson et al., (see note 66 below) 329 (7458) 136, 30 July 2004.

acute PICU forensic elderly learning learning all units55

disability disability 
(short-stay) (long-stay)

staff have access 
to advance 
directives drawn 
up by service users

31 30 8 44 2 13 5 15 1 8 18 86 68 30

Fig 29: Healthcare Commission findings on staff access to advance directives, by service sector, 

2003-200556.

%
 in category

num
ber 

%
 in category

num
ber 

%
 in category

num
ber 

%
 in category

num
ber 

%
 in category

num
ber 

%
 in category

num
ber 

%
 in category

num
ber 



particular, it is difficult to see any role for advance directives opting into any intervention

that would take place prior to a patient’s incapacitation through illness, given that it is

neither practical nor desirable for an advance directive to override a patient’s capable

decision over treatment at the time of the intervention. It is important, as we note below

(paragraph 3.45) that advance directives do not become another form of compulsion or

duress. In practice, however, a ‘crisis card’ system must take into account the positive wishes

of the patient regarding treatment, and not only state what he or she would refuse if allowed

to do so. At present, Scottish legislation adopts this approach, describing an advance

directive as a statement specifying ways that a person wishes to be treated for mental

disorder and ways in which that person wishes not to be treated64. The Mental Capacity Act

2005 covering England and Wales adopts a more restricted description, referring to ‘advance

decisions’ as statements that, in certain circumstances, specified treatments are not to be

carried out or continued65. If advance directives as they are used in practice are to be given a

statutory basis in England and Wales something closer to the Scottish definition will have to

be adopted.

3.44 In a detailed study of advance directives published in our reporting period, Henderson et al

looked at the use of joint crisis plans agreed between 160 patients and their community

mental health teams to manage psychotic relapses66. The crisis plans contained contact

information; details of mental and physical illnesses; treatments; indicators for relapse; and

advance statements of preferences for care in the event of future relapse. The study found

that the crisis plans significantly reduced use of the Mental Health Act, even if it did not

necessarily reduce the frequency or length of hospital admissions. However, only 36% of

eligible patients agreed to participate in the study, with those who declined reporting

variously that the crisis plan could not help them; that they were unlikely to relapse in any

case; that they already had a plan or that no-one would take any notice of a plan. he group

who benefited from drawing up plans may therefore have been fairly self-selecting.

3.45 Patients who ‘opt-in’ to intervention through use of agreed crisis-plans, etc, may avoid

admission to hospital under the formal compulsion of the Mental Health Act, but also are

denied the safeguards of formal admission such as criteria for interventions and formal

review mechanisms. If the particular circumstances of admission or care in hospital

initiated as a result of a crisis plan amounts to a deprivation of liberty (see paragraph 3.1 et

seq above), the lack of safeguards could prevent the State from fulfilling its duties under

Article 5 of the ECHR. Government must consider how mechanisms might be introduced

that fulfil its duties in this respect and safeguard against crisis-plans heightening patients’

sense of coercion or duress to accept interventions on an informal basis. The so-called

‘Ulysses-contract’ form of opt-in to services recently discussed in the literature67 (by which
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64 Mental Health (Care and Treatment) (Scotland) Act 2003, s.275(1)

65 Mental Capacity Act 2005 s.24(1)

66 Henderson C, Flood C, Leese M, Thornicroft G, Sutherby K, and Szmukler G. ‘Effect of joint crisis plans on
use of compulsory treatment in psychiatry: single blind randomised controlled trial’ BMJ 2004; 329: 136-0.
Training materials by the authors on developing a joint crisis plan involving ‘crisis cards’ is available from
www.bmj.bmjjournals.com/cgi/content/full/bmj.38155.585046.63/DC1.

67 See Atkinson J ‘Ulysses’ crew or Circe? – the implications of advance directives in mental health for psychia-
trists’. Psychiatric Bulletin (2004) 28, 3-4. This article references American sources of debate about ‘Ulysses
contracts’ from the 1980s.



patients might contract to services as Ulysses did to his crew, commanding them to bind

him to the mast of his ship and ‘if I beg and command you to release me, you must tighten

and add to my bonds’68), does not seem legally tenable in this light. But if such an ‘opt-in’

must be considered invalidated by a patient’s subsequent opposition, even if such

opposition is expressed in the circumstances that the advance directive was designed to

address and/or when that patient’s decision-making abilities are incapacitated by illness,

then it is difficult to see how the ‘opt-in’ can ever be effected.

3.46 Nevertheless, the potential for advance directives to alter the landscape of mental health

services should not be underestimated. Perhaps most importantly

advance directives require changes on the part of both staff and patients. Staff would
have to accept not only patients’ choices, but the experience that leads to those choices.
Patients would need to accept the responsibility that comes with having their choices
honoured, even if these choices do not always have the expected outcomes69.

3.47 For staff, advance directives can be one way in which values-based practice could extend

further into mental health services. For patients, a system that encompasses advance

directives has the potential to be empowering, but also retains a vestige of the nineteenth-

century’s ‘moral treatment’ approaches, with the potential for twisting empowerment in

dealing with one’s illness into responsibility for dealing with it. Legal developments in the

United States70, where advance directives have been generally operative for at least a decade

and have been increasingly applied in a psychiatric context in recent years71, have ‘raised the

prospect of a class of patients who would become permanently untreatable, even if…

psychotic and... hospitalised involuntarily’72 because they had precluded effective interven-

tions through advance directives. Whilst this may not be the eventual outcome of the U.S.

legal system’s dealings with psychiatric advance directives, the prospect of advance
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68 Homer The Odyssey London; Penguin, p.161.

69 Atkinson J ‘Ulysses’ crew or Circe? – the implications of advance directives in mental health for psychiatrists’.
Psychiatric Bulletin (2004) 28, 3-4.

70 Hargrave v Vermont, 340 F.3d 27 (2nd Cir 2003). This second circuit appeals court decision, which
established precedent only in Vermont and New York but may yet be echoed in other U.S. circuit decisions,
allows mentally disordered persons who are able to complete advance directives (i.e. when capacitated to
make a decision) to preclude any future involuntary treatment with medications, even if they are involun-
tarily committed. The judgment was in effect an application of principles of non-discrimination enshrined
in the Americans with Disabilities Act for which European equivalents might be found in the ECHR. For
debate on the potential effects and efficacy of this ruling, see Appelbaum P S ‘Psychiatric Advance Directives
and the Treatment of Committed Patients’ Psychiatric Services July 2004 vol 55, no.7; 751-763; and
subsequent correspondence between Allen M and Appelbaum P S in Psychiatric Services September 2004 Vol
55 No.9 p.1067-1068.

71 The Patient Self-Determination Act (PSDA) of 1991 introduced new federal requirements across the United
States intended to implement advance directive policies at all healthcare facilities funded through Medicaid
and Medicare programmes. Impetus behind the interpretation of these requirements in the context of
mental health care came from the reaction by ‘mental health legal scholars and consumer activists’ to
community treatment powers (‘outpatient commitment’) introduced during the same period (see
paragraph 3.61 et seq below). As of 2003, 16 state legislatures had introduced specific Psychiatric Advance
Directive statutes. Swanson J W, Swartz M S, Hannon M J, Elbogen E B, Ryan Wagner H, McCauley B J,
Butterfield M I ‘Psychiatric Advance Directives: A Study of Persons with Schizophrenia, Family Members,
and Treatment Providers’. International Journal of Forensic Mental Health 2003 Vol 2 No 1 p73-86.

72 Appelbaum P S ‘Psychiatric Advance Directives and the Treatment of Committed Patients’ Psychiatric
Services July 2004 vol 55, no.7; 751-763.



directives that cannot be overridden by compulsory interventions may diminish clinicians’

promotion of them to patients and therefore restrict their overall use73.

3.48 As we note at paragraph 3.60 below, there is considerable unease amongst mental health

professionals and patients in England and Wales at the potential for the draft Mental Health

Bill proposals to extend compulsion further across psychiatric services, particularly with

regard to the advent of community treatment powers. This may make the American

experience especially relevant, and points to the Scylla and Charybdis that mental health

policy must steer between. On the one hand, advance directives which can be overridden

through use of legal powers of compulsion may not be effective in providing a counter-

weight to sustain or develop patient empowerment and autonomy in the face of widening

criteria for psychiatric compulsion. In a risk-averse society the ability to ‘play safe’ and

override a patient’s wishes could prove more powerful than respecting advance directives

against certain psychiatric treatments. On the other hand, there are patients whose

disorders preclude the building of sufficient trust with clinicians to initiate or continue

psychiatric treatment, or even the recognition of the profoundly disabling aspects of their

illness. If compulsory psychiatric interventions are ever justifiable it must be for this group

of patients, and abandoning them to initiate treatment as consumers of mental health

services could be a perverse moral position to take in defence of negative freedoms. But we

see no reason why these extreme positions cannot be avoided.

3.49 We hope that the legislature for England and Wales will give close attention and consider-

ation to the Scottish example of establishing advance directives (and not just advance

refusals of consent) within a statutory framework. It would appear to us that one way in

which the Scottish law could have been immediately improved upon would be to require (as

the American Patient Self-Determination Act does) that patients must be notified when

they come into contact with services of their right to prepare advance directives74.

Recommendation 10: We recommend Government gives close attention and consid-
eration to the Scottish example of establishing advance directives (and not just advance
refusals of consent) within a statutory framework, with a right to information about advance
directives included within the draft Mental Health Bill’s provisions. 
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73 ibid.

74 The Mental Health (Care and Treatment) (Scotland) Act 2003, s.260 (the equivalent of s.132 of the Mental
Health Act 1983) has no explicit requirement that patients are informed of their right to make advance
directives under s.275. We suggest that the duty to provide information should encompass telling patients
about advance directives. It could also be a statutory duty of advocacy services to promote or help patients
complete advance directives with existing inpatients. Swanson et al (see note 69 above) found that signif-
icant reasons for the low uptake of advance directives in North Carolina were lack of understanding about
what they were; beliefs that drafting a directive would take much time and trouble and that it would be
difficult to find help; not knowing what to put in such a directive; and not believing that it would make any
difference to treatment.



Community treatment orders

3.50 In 1993 the then Secretary of State for Health stated that the question to be addressed by her

officials in considering changes to mental health legislation was:

whether or not there is some better way between either total loss of freedom in an
institution or being in the community with precious few ways of ensuring sufficient
compliance with a treatment programme.75

3.51 The Minister of State’s evidence to the Joint Committee on the draft Mental Health Bill 2004

suggested that the Government believes that there is now a better way, and that this has been

facilitated by the increasing use of community-based mental health teams trained for crisis

resolution and early intervention. Community treatment orders (or ‘non-residential

compulsion’) were therefore an important aspect of the Government’s 2004 Bill to enable

patients subject to compulsion to be treated in the least restrictive manner possible,

including in community settings76.

3.52 A requirement that a patient should be detained in hospital as a precondition of compulsory

treatment carries the danger that patients may be deprived of their liberty to satisfy the

needs of law rather than medicine. However, neither the problem nor its solution can be

viewed in such simple terms. On the one hand, existing legal structures already allow limited

coercion of patients without hospitalisation through Guardianship, leave or conditional

discharge; and on the other, the Government has conceded to its critics that community

treatment orders will not be applicable without recent inpatient assessment.

3.53 The 1993 Health Committee considering proposals for community treatment orders

warned against the view that ‘treatment and care’ in mental health services should be

considered to be synonymous with the administration of psychiatric medication, clearly

recognising that this does nothing to promote holistic and enabling treatment or care for

people with mental disorder, and does much to perpetuate the problems of non-compliance

that it seeks to address77. Whilst we recognise and agree with the Health Committee’s

warning, in practice it is clear that it is the power to compel patients to take prescribed

medication that is at the heart of the current community treatment order debate. Existing

community powers such as Guardianship enable professionals to specify patients’ place of

residence; attendance at specified places for health, education or rehabilitation purposes;

and that patients must provide them with supervisory access. These powers are both

uncontroversial and underused.

3.54 Community treatment measures entailing compulsory powers (including the power to

enforce compliance with psychiatric medication) can be classified into three types:

(a) a variant of conditional release from hospital, where the condition of such release is
continuance with treatment in the community;
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75 House of Commons Health Committee (1993) Community Supervision Orders Fifth Report of Session 1992-
93, Vol 1, HC 667-1, p.vi.

76 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill . Vil 2, p.521 Q.858 (Ms
Winterton MP).

77 House of Commons Health Committee (1993) supra, page xiv.



(b)an alternative to hospital for people who meet the criteria for involuntary hospitali-
sation; and 

(c) preventive hospitalisation of people who do not currently meet the criteria for
compulsory inpatient admission but are believed to be at risk of deterioration or relapse
to the point that, without such intervention, they will meet such criteria at a future
point78.

It is already the case that the law of England and Wales permits the first type of compulsion.

It has done so in the case of conditionally discharged restricted patients throughout the

lifetime of the 1959 and 1983 Acts (see Chapter 5.136 et seq), and the courts’ interpretation

of the conditions under which patients’ detention may be renewed whilst they are on long-

term leave from hospital (see Chapters 1.42 et seq and 4.41) has extended compulsion into

the community for civil patients under the current Act79. In our last report we pointed out

the irony that the judiciary, largely unheeded80, had broken the link between inpatient

hospital treatment and compulsion at the time of a wide and polarised debate on

Government proposals over non-residential treatment orders81. There is a further irony

that, although the debate over community treatment orders has been engaged for over a

decade in England and Wales, and the introduction of community powers has been stated

Government policy for at least six years, as we prepare this report for publication it is not yet

certain which type of community treatment outlined above will be put into effect by the

draft Bill.

3.55 In part this uncertainty is the result of the detail of the application of non-residential orders

being left to unwritten regulations and the Code of Practice at the time of the publication

and debate upon the draft Bill of 2004. Government stated that the ‘prime group’ intended

for the new powers would be those ‘whose conditions and treatment are already familiar to

the clinical team and who have recently been assessed as a hospital inpatient. The regula-

tions are likely to describe the minimum length of earlier hospital admission; confirm

whether that period must have been under compulsory powers; and will also need to set the

period within which the earlier hospital stay must have occurred’. Government was quite

correctly concerned not to create ‘an obstacle to sensible clinical decision-making’ with such

regulations’82.

3.56 Clearly, the exact nature of the regulations established on these matters will determine the

extent to which non-residential treatment orders are alternatives to hospitalisation (i.e. type
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78 Adapted from Monahan J, Bonnie R J, Appelbaum P S, Hyde P S, Steadman H J, Swartz M S ‘Mandated
Community Treatment: Beyond Outpatient Commitment’ Psychiatric Services Vol 52 No 9 p.1198-1205;
September 2001.

79 Thus returning the law to a position held prior to the Hallstrom/Gardner decisions of the mid-1980s. See
MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, Chapter 9.48.

80 Certainly Government did not seek intervention as an interested party in cases relating to the reach of
compulsory powers for community-based patients.

81 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, Chapter 9.52. See also MHAC (2003)
Chapter 9.47-54 for a general discussion of leave as a form of community treatment order; for our previous
comments on the risks inherent in extending compulsion’s reach see MHAC (2003) Chapter 1.5 et seq.

82 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 1, p.210.



(b) community powers described at paragraph 3.54 above),

or a second-tier of compulsion with lower thresholds of

application than residential orders (i.e a type (c)

community power as described above). The Joint

Committee on the draft Mental Health Bill was clearly

opposed to the latter, and recommended that ‘the primary

legislation and its regulations should provide a robust

safeguard against the emergence of any two-tier threshold

for the imposition of compulsory powers’83.

3.57 In its response to the Joint Committee, the Government stressed that the criteria applicable

for the imposition of residential and non-residential treatment orders ‘set a single

threshold’ but failed to take account of the fact that those criteria are in part established by

the sort of intervention proposed. It is therefore still the case that the justification for

imposing a community treatment order may be less burdensome than the justification for

detention in hospital. The Government’s indication that these matters might be dealt with

through guidance such as the Code of Practice is not reassuring84.

3.58 In her evidence to the Joint Committee, the Minister did recognise the possibility that

existing arrangements for community treatment may be coercive in effect if not in law85 (see

paragraph 3.67 below), and that a benefit of formalising such arrangements through the use

of community treatment orders would be that the latter are subject to safeguards, including

a means of appeal through the Tribunal. We agree that formalising coercion would have this

advantage, but note that this implies something of an expansion of formal coercive power

over existing patients, whereas planning assumptions appear to be that the overall numbers

of patients under compulsion will remain as they are when the new Act is introduced86.

3.59 That existing powers of Guardianship are so little used suggests that professionals rarely see

its powers as appropriate vehicles for coercive measures to support patients in the

community. We suggest that there are likely to be two principal reasons for this attitude:

(i) in a majority of cases the practical threshold for any formally coercive intervention
(whether this is established by questions of ethics or the limitations of resources) may
be at a level where detention in hospital is the most immediate need to ensure the
health or safety of the patient or the safety of others, so that the professionals concerned
would not consider it safe to leave the patient in their community setting whilst
providing crisis intervention; and / or 
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83 ibid., recommendation 32, para 198.

84 See The Government’s response to the report of the Joint Committee on the Draft Mental Health Bill 2004. Cm
6624, p.18-19.

85 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 2, p.523 Q.863 (Ms
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female s.2 patient, Oxfordshire



(ii) ‘treatment’ considered in the context of compulsion may be essentially synonymous
with the administration without consent of psychiatric medication or ECT, for which
the powers of Guardianship provide no statutory basis.

If the current lack of professional enthusiasm for Guardianship is a result mainly or

exclusively of (i) above, then the passing into law of ‘non-residential’ treatment orders in the

form of will have little effect. If professional practice is explained by both (i) and (ii) above,

then the introduction of ‘non-residential’ coercion could either have the effect of lowering

the legal threshold for coercion so that, for example, patients currently subject to forms of

assertive outreach are to be drawn into a framework of formal compulsion, or else it is likely

to be used only in place of existing long-term leave arrangements. If professionals are

dissuaded from using Guardianship solely because their attitudes are described by (ii)

above, then the introduction of a community treatment order could lead to a substantial

increase in the numbers of people subject to compulsion under mental health legislation.

We discuss the community supervision of mentally disordered offenders at Chapter 5.132

below.

3.60 Research undertaken by Simon Lawton-Smith of the King’s Fund has attempted to quantify

the number of patients who may fall within the ambit of non-residential orders under a new

Mental Health Act87. In the first instance, the analysis notes that up to 1,000 existing

Guardianship and approximately 600 Supervised Discharge patients could become subject

to the powers soon after their implementation, given that the new Act replaces the powers to

which they are now subject. Home Office estimates have suggested a further two to three

hundred mentally disordered offenders would otherwise be placed in prisons or hospitals

could be eligible for non-residential treatment orders. Government planning estimates

assume that about 10% of the current detained patient population (i.e. less than 1,500

people) would be made subject to non-residential orders. Although there is a strong

descriptive similarity between the ‘revolving door’ patient that the Government wishes to

target and the nearly 15,000 patients subject to Assertive Outreach Treatment (AOT)88,

Lawton-Smith has suggested that, from existing studies of the characteristics of patients

receiving AOT, it may be reasonable to surmise that up to one third (i.e. 5,000) of these

patients are likely to fit criteria relating to limited or non-compliance with medication89;

history of violence90; or likelihood of hospital readmission91. In summary, and taking into

account international comparisons, Lawton-Smith suggests that the likely use of non-

residential orders in England and Wales could build over some years to between 15 and 30

people per 100,000 population, leading to a population of between 7,800 and 15,600 people.
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The New York State experience

3.61 In 1999 New York State passed a law providing for compulsory mental health treatment on

a non-residential basis in response to the death of Kendra Webdale, a commuter who was

pushed under the path of an oncoming subway train by a man diagnosed with schizo-

phrenia92. ‘Kendra’s Law’93 provided that courts could mandate ‘assisted outpatient

treatment’ for renewable periods of six months, requiring patients to reside at a certain

place, attend places for treatment, submit to blood or urine testing to measure psychiatric or

other drug levels and self-administer or accept administration of psychotropic drugs.

Failure to comply with such an order could lead to removal to hospital for up to 72 hours.

3.62 Although New York State’s ‘Kendra’s Law’ was established and named in response to an

apparently random act of violence by a mentally disordered person, and promoted as a

public protection measure, its criteria for application were not limited to mentally

disordered people who pose a risk to others, but encompassed ‘revolving door’ patients

more generally. Analysis of the use of Kendra’s Law in its first five years showed that only

15% of those made subject to its community powers of compulsion had a record of physical

harm to others, although 33% had a record of verbally assaulting others and 28% had a

record of threatening physical harm to others. Thirteen per cent had a record of damaging

property. Almost all had a history of admission to hospital, with an average of three

admissions each during the three years before being made subject to community

compulsion94. Overall, therefore, the law was used less for public protection than it was used

to coerce vulnerable patients into accepting treatment ‘for their own good’. The State

Governor’s Office found significant reduction in hospitalisation, homelessness, substance

abuse, threat of harm to others, arrest and imprisonment. Adherence to medication rose

from 41% to 62%95.
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Codified: California’s New Outpatient Commitment Statute’ Psychiatric Services Vol 54 No 1 p26-28;
January 2003).

94 New York State Office of Mental Health (2005) Kendra’s Law: Final Report on the Status of Assisted Outpatient
Treatment. New York, March 2005, p. 9, 16. www.omh.state.ny.us/omhweb/Kendra_web/finalreport/

95 ibid.



3.63 Department of Health research on the use of supervision registers96, which were similarly

promoted as a public protection measure but were applicable to patients at risk to others or

to themselves (including through ‘self-neglect’), found that although two thirds of the 113

patients on supervision registers in 1997 were identified as a risk to others, for almost half of

these no actual incidents of violence to others had ever been recorded. The researchers

noted that objective histories of risk were variable across all categories on the register. They

concluded that although decisions about compulsory treatment are dependent upon an

assessment of the degree of risk which patients pose to themselves or others, the study

highlighted the problem of achieving valid and consistent risk assessment in community

samples.

3.64 New York’s Kendra’s Law had a sunset clause operative after five years of implementation.

Despite the State Governor’s wish to make the law permanent, in July 2005 the Legislature

voted only for its extension for a further five years. The law and its implementation have

been controversial97. It is claimed unconstitutional by the New York Civil Liberties Union98.

The group New York Lawyers for the Public Interest published a report in April 200599

disputing the benign analysis of the State Governor’s report on the use of the power100. Of

particular concern to the group was the fact that 42% of the nearly 4,000 uses of Kendra’s

Law related to Black patients. Based on population, this made Black patients five times more

likely than White patients to be made subject to the powers. If state-wide statistics relating to

the incidence of severe and persistent mental illness are used as the comparator, Black

patients are still almost three times as likely to be subjected to the law as their White

counterparts101. The State Governor’s Office counter that the proportions of Black patients

being made subject to the law are similar to those observed for all adults receiving intensive

case-management and assertive community treatment in urban areas. This response slightly

begs the question of why Black patients are over-represented in other ‘assertive’ and

therefore often coercive intervention programmes102.

3.65 Most other U.S. states have passed some form of involuntary outpatient commitment law,

but most of these laws apply only to such persons who meet the criteria for involuntary

hospitalisation103. Under Kendra’s Law, the key criteria are that the patient:
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• is aged over 18 and suffering from mental illness;

• has a history of a lack of compliance with
treatment evidenced either by 

• at least two admissions to psychiatric or correc-
tional facilities over the last three years; or

• by one or more threats, attempts, or acts of
serious harm to self or others within the last
four years; and

• is unlikely to participate voluntarily in a treatment
plan designed to prevent relapse or deterioration
of the condition.

3.66 In our responses to the UK Government and the Joint Committee on the draft Mental

Health Bill, we have stated our concern that the draft Mental Health Bill 2004 implied that

non-residential treatment orders could be imposed in England and Wales using a lower

threshold than would be operative for involuntary hospitalisation104. The 2005 census

appears to confirm previous findings that Black patients are already roughly six-times as

likely as White patients to be subjected to the powers of the 1983 Act105. We recognise and

support the Government’s clearly genuine intention to try to address this disproportionate

use of legal powers, but we are not reassured by the Government’s response to the Joint

Committee’s concern over the two-tier model of compulsion implied by the draft Bill’s

provisions (see paragraph 3.57 above). The lowering of the threshold for imposing

compulsory powers must carry a risk of exacerbating the apparent overrepresentation of

Black people subject to their use.

3.67 The expansion of compulsory powers into community-based treatment using a lower

practical threshold of imposition would increase the proportion of mental health service

users whose voluntary agreement to accept services is overshadowed by a potential use of

compulsion and force. The New York State experience has been argued to show the

distorting effect of such an expansion of compulsion on ‘voluntary agreements’ to undergo

treatment. One county in the State, Erie County, showed a proportionately low use of court

orders under Kendra’s Law, but a proportionately high use of written ‘voluntary

agreements’. The New York Lawyers for the Public Interest studied these agreements and

concluded that:

‘voluntary agreements’ are voluntary only in name. They are entered under the threat of
court proceedings… and … often extracted without the individual having the advice of
a lawyer. It is clear that at least some who sign them are thoroughly intimidated and
unsure of their options. Patients picked out for voluntary agreements are asked to
adhere to a prescribed treatment plan … similar in coercion to court orders. The
monitoring arrangements that make up a large part of the coercive effect of court orders
are present. So alas is the threat of being taken to hospital for evaluation. [With
voluntary agreements] the intimidating court hearing hangs over the individual’s head,
whereas under an order it has already occurred106.
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'One of my CPNs said to me, if I came

off my medication I'd be sectioned. I
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and CPN. It left me feeling paralysed

and unable to discuss my medication'

Abina Parshad-Griffin, ex s.2 patient



3.68 It is already our experience that many ‘informal’ hospital inpatients are voluntary only to the

extent that the threat of detention under the 1983 Act hangs over them. Indeed this fact has

been recognised by the Department of Health’s own research programme:

From the viewpoint of patients admitted to hospital, the distinction between legal
compulsion and voluntary treatment is not always clear. Many informal patients feel
coerced, and only a minority are confident of their freedom to leave the ward. If
compulsory treatment is extended to the community, it may be that even patients who
are not in fact subject to compulsion will feel increased coercion in their relationship
with services107.

3.69 This presents something of a dilemma for a legislature seeking to provide both powers of

intervention and safeguards against the over-use of such powers. One real danger, in our

view, is that any two-tier system of compulsion (i.e. where community treatment powers

have a lower operative threshold than powers enabling compulsory admission to hospital)

may actually extend the number of patients over whose heads the threat of compulsion

hangs, in effect restricting choices for groups of patients who have not previously been

within reach of the State’s coercive health powers.

3.70 Our concerns over the broad scope for the application of community treatment orders is

compounded by the even broader scope over what the effect of such powers could be on

patients who are subjected to them. The draft Bill proposals up to 2004 have not specified

any parameters to the requirements that may be placed upon a person subject to a

community treatment order, such as are given in relation to the powers that may be

exercised under supervised discharge or Guardianship. We raised our concern to the Joint

Committee on the draft Mental Health Bill that this opened the way for misuse of

community treatment orders as a form of psychiatric Anti-Social Behaviour Order

(ASBO)108, where all sorts of restrictions on a patient’s lifestyle, associations or activities

would be enforceable under the threat of compulsory hospitalisation. The Committee

subsequently recommended that the provisions for non-residential orders should be simple

and used only to specify requirements on treatment and requirements or limitations on

place of residence109. The Government has responded that this would limit the scope of

non-residential orders in managing risk and therefore make them unworkable110. This

response, and the suggestion that the scope of community powers will be subject only to

guidance in a Code of Practice, causes us great concern. In the introduction to this report

(paragraph xiii) we noted reports of the way in which ASBOs as civil-law measures have

been applied questionably to vulnerable patients and for purposes other than that which

they appear to have been intended for. We see no cause for complacency over the way in

192

107 Professor Graham Thornicroft (2000) Supervision and Coercion Studies. Shaping the New Mental 
Health Act: Key Messages from the Department of Health Research Programme.
www.doh.gov.uk/mhar/mha_use3.htm. See also Bindman J, Reid Y, Szmukler G, Tiller J, Thornicroft G,
Leese M. ‘Perceived Coercion at admission to psychiatric hospital and engagement with follow-up; a cohort
study Soc Psychiary Psychiatr Epidemiol (2005) 40 160-166.

108 See Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 1, p.69

109 ibid., recommendation 33, page 71.

110 The Government’s response to the report of the Joint Committee on the Draft Mental Health Bill 2004. Cm 6624,
p.18



which community mental health powers could be applied similarly. Non-residential powers

must not become a blank slate upon which any requirement may be made of psychiatric

patients in the name of safety.

3.71 Kendra’s Law also required mental health systems to give priority access to case

management and other services necessary to successful community living (including, for

example, housing services) to patients subject to its powers. As the sole legal means of

arguing a ‘right’ to outpatient treatment, this does create something of a perverse incentive

for the use of its powers of compulsion. Although the draft Mental Health Bill of 2004 for

England and Wales is carefully framed not to imply any right to treatment, there is a danger

of similar perverse incentives under the proposed framework of its powers in that patients

remaining subject to non-residential compulsion will not be eligible to be charged for such

services, but will become so eligible six weeks after discharge. Government has not explicitly

addressed concerns that this might lead to inappropriate extension of such compulsion,

although it has emphasised that means-testing will ensure that no-one is deprived of

treatment because they cannot afford it, and that the relatively easy transition from non-

resident compulsion to ‘voluntary’ patient status should ensure that there is no inappro-

priate extension of detention whilst aftercare is being arranged111. This may be the case, but

the fact that exactly the same services may be provided to a patient as ‘aftercare’ as were

provided under non-residential compulsion (i.e. there is no significant event in service

provision, equivalent to the discharge from hospital of a patient subject to detention under

a residential order, that marks the beginning of aftercare for non-residential patients) may

make the potential for perverse incentives to continue compulsion all the harder to resist. A

patient who wished to avoid means-tested charging for services that he or she is already in

receipt of under compulsory powers could ensure that exemption from charging persists

simply by refusing to sign their consent to such services112. It is not inconceivable that

patients’ families will challenge the patient’s reclassification as a ‘voluntary’ patient when the

most notable effect of this classification is to initiate means-testing and self-funding.

3.72 It is axiomatic that quality community and hospital-based mental health care services

aiming to enhance rather than remove patients’ autonomy are the most likely to achieve

good patient compliance and best results. We do not doubt that compulsory powers have a

role in such services, and we do not object in principle to the idea that, in certain carefully

defined circumstances, compulsion might follow a patient out of hospital into a community

setting. That there may or should be very strict limitations on the way in which this can take

place, either because of legal or practical constraints on how compulsion can operate, may

not be a bad thing. Legislative solutions such as community treatment orders may not

always offer a solution to the need to provide appropriate services for psychiatric patients

within limited resources.
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The future of the Mental Health Act Commission 

3.73 In our last report we described Government proposals for the future of the Mental Health

Act Commission114. The draft Mental Health Bill 2002 contained clauses that transferred the

majority of the Commission’s monitoring functions to the Healthcare Commission (at that

time known under its statutory name as the Commission for Healthcare Audit and

Inspection (CHAI)). The Second Opinion Appointed Doctor functions would cease on

repeal of the 1983 Act and implementation of the Bill once enacted, and the general

functions of clinical review of cases and general advice to the Mental Health Tribunal would

be the responsibility of the proposed Expert Panel. The 2004 Bill repeated these broad

proposals, although the Government’s response to the Joint Committee on that draft Bill

suggests that the Department of Health is reviewing the way in which monitoring and

inspection arrangements will be fulfilled under the Bill once enacted115.

3.74 The Joint Committee on the draft Mental Health Bill noted that many witnesses were

concerned about the proposed changes to the visiting function. They recognised that the

Commission has a ‘pro-active visiting regime involving announced and unannounced

visits… [with] a duty to visit routinely mental health facilities and individual patients’116.

They also noted that the Institute of Mental Health Practitioners had said:

... getting rid of a small stand alone semi-independent specialist Mental Health
Commission will do enormous harm [….] the danger is that the constitutional
imperative will be consumed by a larger political imperatives if the MHAC becomes one
small division within a super-Commission dedicated to monitoring compliance with
the NHS programme117.

3.75 We were pleased to note the recommendation in the report that the Mental Health Bill

should set out powers and duties that will ensure the preservation of a specialised system to

monitor all patients subject to powers of compulsion in the Bill, including restricted

patients118. Similarly, we were pleased to note their recommendation that the body charged

with monitoring patients subject to compulsion should have a duty similar to the visiting

duty already undertaken by the Mental Health Act Commission, including a duty to visit

routinely mental health facilities to interview patients119. We have argued strenuously that it

is only by visiting services regularly, frequently and flexibly that the lawfulness of detention

of patients can be checked and abuses of patients abrogated120.

3.76 We are less certain about the Joint Committee’s recommendation that the powers and duties

that they described should be given to a reformed Mental Health Act Commission. The

Commission has always had a ‘self denying ordinance’ and has not wanted to argue for its
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own preservation. Any argument in favour of our own retention would be to a large degree

self-serving, however strongly we believe that there is a need for a separate standalone

inspectorate. We do believe there are strong arguments for retaining an independent and

monitoring inspectorate body as we set out below, but we also recognise also that there are

arguments in favour of incorporating the Mental Health Act Commission’s functions into a

larger inspectorate body that has the resources and sanctions to ensure compliance with

recommendations for improvement.

3.77 The future of the Mental Health Act Commission may not be determined solely by changes

to mental health legislation, although we believe that any merger of the Mental Health Act

Commission into another body should not take place prior to the enactment of the draft

Mental Health Bill. The Commission was established by the 1983 Act and has important

duties to undertake until such time as that Act is repealed and different legislation with

appropriate safeguards is introduced. We note that the Department of Health’s Arms Length

Body Review (2004) proposed that the Mental Health Act Commission should be merged

with the Healthcare Commission only subject to the passage of the Mental Health Bill

through Parliament.

3.78 During informal discussions with the Healthcare Commission in 2004, shortly after it had

come into being in its current form, we agreed that an appropriate time for the Mental

Health Act Commission to merge with the Healthcare Commission, subject to the passage

of legislation, would be 1 April 2007. Subsequently a number of changes have taken place

that alter the context in which these discussions have been held. Two changes in particular

are worth noting:

• The publication of the Joint Committee report with the recommendations as described
above; and 

• The decision by the Government, announced by the Chancellor of the Exchequer in his
budget speech just before Easter 2005, that the Healthcare Commission and the
Commission for Social Care Inspection would merge as soon as practicable, probably in
2007/8.

3.79 The proposed merger of the Healthcare Commission and CSCI is being considered by the

Department of Health within the context of a major review of the regulatory environment

for health and social care. This review is scheduled to take place over the winter of 2005. The

Arms Length Body Review 2004 made proposals for a 20% cut in the funding of the

Department of Health Arms Length Bodies (from £2.5 billion to £2.0 billion) and a

reduction in overall staffing by some 25%. The total number of Arms Length Bodies was to

be reduced from 39 to 19. These objectives remain Government policy and the Mental

Health Act Commission is not immune from the broader context in which healthcare

inspection, regulation, monitoring and review is undertaken.

3.80 We have argued to Departmental officials that if the Healthcare Commission and CSCI are

to merge, then the Mental Health Act Commission is not truly merging with the Healthcare

Commission but with a new body. This new organisation may have a different culture to the

Healthcare Commission, which could be reflected in differing duties, responsibilities, or

assessment processes to those presently adopted by the Healthcare Commission. If the

195



Mental Health Act Commission is to merge with another body or bodies it will be essential

to have been part of the wider review which establishes functions that need to be

undertaken before the form of the organisation is agreed.

3.81 There are nevertheless strong arguments for retaining a separate standalone Mental Health

Act Commission. Although the Government has, we understand, turned its back on this

proposal for the reasons set out above, we think it is worth rehearsing the arguments here

for completeness and to ensure that, whatever form of inspectorate and monitoring body

emerges, the necessary safeguards for patients are put in place in way that will be effective

and can be seen by patients, service users, carers and professional staff to be effective.

3.82 In making proposals for alternative arrangements we are mindful of the very different

circumstances that prevail in mental health services in comparison to other areas of health

care and the need to review the assumptions on which the monitoring of mental health care

is based. Much mental healthcare in the public and independent sectors is very different

from general acute medicine and surgery, and has more in common with the agenda of

social care and social inclusion. Unlike patients in general health services, people with

mental disorder are, with one or two rare exceptions, the only group of patients whose

liberty is deprived ostensibly in their own best interests, and whose circumstances

frequently engage civil, legal and human rights notably the European Convention on

Human Rights (ECHR) and Human Rights Act 1998. Consequently the Government’s

proposal to abolish the Mental Health Act Commission and merge the visiting and

inspection functions into the Healthcare Commission is only one of a number of possible

options to improve regulation and reduce the burden of inspection on providers. A future

arrangement that focuses on civil and human rights rather than on health and social care

may be worth exploring.

Changes to the policy environment since Government's decision to merge many of the
Commission's functions with the Healthcare Commission:

(i) The Joint Committee on the draft Mental Health Bill's recommendations about the
monitoring process for the Mental Health Act and proposed retention of a Mental
Health Act Commission.

(ii) Government's increasing emphasis on reducing the burden of inspection and
regulation. For mental health services the burden of inspection is already light (the
MHAC costs c.£3m for monitoring and £2m for SOADs) and could be argued to be in
need of strengthening.

(iii) Following the Chancellor of the Exchequer's announcement in his budget speech in
March 2005, the MHAC will now not be merging with the Healthcare Commission in
its present form, but with a new body whose functions are at present uncertain. 

(iv) One of the new agencies to be created from the ALB review, an organisation
established specifically for the purpose, or another emergent body, may be a more
appropriate partner for mental health monitoring. 
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(v) Over the five years since implementation of the Human Rights Act 1998 there has been
a steadily increasing emphasis on equality and human rights in health care. Detained
patients fundamentally engage the Human Rights Act 1998 and European Convention
on Human Rights.

(vi) Race, gender and disability equality is now firmly established in the Government's
programme. The MHAC has been at the forefront in developing work to take forward
Government's emphasis on respecting diversity particularly race and gender equality. 

Fig 30: policy environment changes since Government’s decision to merge many MHAC functions with

the Healthcare Commission  

3.83 The MHAC acts as one of the assurances for Government that its policies and statutes are

being applied fairly, without discrimination, and without abuse of patients or the

abrogation of their rights. Abolition of a specialist monitoring body (unless the functions

are replicated elsewhere) could have a significant impact on the ability of the State to protect

the rights of mentally disordered patients, where the MHAC assists in reducing risks to

patients from abuse and the sometimes fatal consequences of that abuse; and on the State’s

ability to protect its own interests where abuses of patients’ rights may occur, including

financial risks to its delegated bodies from litigation by aggrieved patients or families.

3.84 It is difficult to see how an inspectorate body can contain readily within it both systems for

assessment against standards and prioriities, and appraisal of individual patients’ rights.

Experience suggests that the one will be in constant tension with the other; but more

importantly the opportunity to take an external independent perspective on rights where

they conflict with systems will at best be compromised and at worst lost entirely. We are

concerned that systems-based assessment processes, although valuable in themselves, are

insufficient and inappropriate for monitoring the needs of detained patients. Systems are

flexible, malleable and adaptable: rights are personal, indivisible and inalienable. A system

of assessment methodology that is based on provider self-assessment and sample checks

will not get to the heart of mental healthcare. A strengthened MHAC (whether wholly

independent or part of another independent inspectorate) could benefit greatly from the

ability to issue improvement or enforcement notices with recourse to the courts in a way

similar to that available to the Health and Safety Executive.

3.85 Not only are there arguments for retention of the present functions of the MHAC as a

standalone body, there are other functions that a revised MHAC might take on. A further

extension of the powers of monitoring could include the implications of the Mental

Capacity Act 2005, in particular to ensure that patients’ (in)capacity has been correctly

assessed; that they are not being deprived of their liberty without appropriate safeguards;

and to fulfil whatever arrangements and safeguards emerge from the ‘Bournewood’ consul-

tation. Similarly, a revised MHAC might be the ideal vehicle for monitoring services to older

people with mental disorder, and ensuring the NSF standards (for Mental Health and Older

People) are being achieved.
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3.86 In developing proposals for any future Commission arrangements we believe that firm

achievable objectives should be established.

(i) The State must have the ability to protect itself and patients. Effective protections require
the achievement of minimum legal compliance and structures designed purposively to
protect and promote human rights;

(ii) Monitoring must be based on a robust human rights framework. It is essential to retain a
‘benchmark’ or reference point against which to measure the role of the State in
applying compulsion to patients and the role of inspectorate agencies in regulating
care services. A regime based on moveable system standards that are not rooted in the
needs of mentally disordered people themselves will be inadequate for the protection
of those individuals.

(iii) The significant changes to be brought about by the draft Mental Health Bill, once enacted,
must be monitored adequately. Given the huge changes that will occur on implemen-
tation of new legislation it is essential to have an expert body with the knowledge and
experience to ensure the smooth introduction of new statutory arrangements.

(iv) The Government’s policy on enhancing choice for patients must extend to detained
patients. The choices of detained patients are limited in the extreme, although ways in
which their choices can be increased should be explored in the context of the legal basis
of compulsion.

(v) The human rights of detained patients should be ensured through an objectively impartial
monitoring system. Article 6 distinguishes between subjective and objective
impartiality, or in lay terms between actual and perceived fairness. Retaining an
organisation that provides an objectively impartial scrutiny of the treatment of
detained patients (in other words having a regulatory process that is not only fair but is
seen to be fair) is a protection for both the State and the patient.

(vi) Attention to race and gender equality and anti-discrimination work must be ensured.
Significant developments have taken place recently in tackling inequality and discrim-
ination, and these alone could constitute reason for reviewing the protections
required.

(vii)Provision must be made for monitoring of the Mental Capacity Act 2005 and the care of
incapacitated compliant patients. The effective monitoring of the implementation of
the Mental Capacity Act 2005 in psychiatric contexts could be subsumed into a
revamped Commission.

Recommendation 11: We commend to Government the objectives set out at
paragraph 3.86 above for its consideration when establishing future Mental Health Act
monitoring arrangements.  

Partnership working

3.87 Whatever the outcome of the Government’s current deliberations about the future of health

and social care regulation, including the future of the MHAC, there are benefits in the

meantime to collaborating with other bodies whose remits impact directly or indirectly on
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the care of detained patients. Since our last Biennial Report, we have strengthened the

MHAC’s links with a number of inspectorates, most notably the Healthcare Commission, to

try to ensure that a coherent approach is taken to planning projects within an overall mental

health work programme. In June 2004 the MHAC joined nine other organisations in

signing a concordat121 between bodies inspecting, regulating and auditing healthcare. The

concordat sets out a number of objectives and practices, agreed by the signatories, which

aim to deliver more consistent and coherent programmes of inspection, improve services

for patients, clients and their carers, and reduce unnecessary burdens of inspection on staff

providing healthcare. Whether the activity of the various working groups set up to help

implementation of the concordat will result in tangible benefits to patients or to providers

of services is yet to be tested; but over a year on, some good progress has been made in

understanding others’ business, sharing information and on managing the scheduling of

visits and inspections. An important practice within the concordat is reliance on other

inspecting bodies’ reviews and findings where this is both legal and appropriate. From 

2005-06 the Healthcare Commission is using published MHAC annual reports on providers

as corroborative evidence to support (or refute) self-assessment by NHS mental health

Trusts. A key tenet of our response to the Healthcare Commission’s consultation on its

assessment methodology in early 2005122 was concern about over-reliance on self-

assessment, particularly in areas of healthcare where patients are not able to exercise

freedom of choice, and we were pleased that the Healthcare Commission listened to our

concerns (and those of others) and have introduced a greater emphasis on spot check visits

than was originally envisaged. The Healthcare Commission is partway through full

implementation of its assessment methodology and regional structures. We advocate the

need for specialist mental health input to inspections of mental health services, and will

continue to work closely with the Healthcare Commission operations teams to ensure

effective monitoring and inspection of services within the available public resources and to

the benefit of patients.
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121 www.healthcarecommission.org.uk/concordat

122 The MHAC’s response to the Healthcare Commission’s consultation ‘Assessment for Improvement’ is
available on the MHAC website (www.mhac.org.uk). The Healthcare Commission’s final proposals
(‘Assessment for Improvement: the annual healthcheck’) were published on 31 March 2005 and are available
at www.healthcarecommission.org.uk



Admission trends under the Mental Health Act 1983

4.1 The annual number of patients admitted under the ‘civil’ powers of Part II of the Act has

been roughly stable for the last six years (see figure 31 below). Over the lifetime of the Act

that number has doubled. It may be that the apparent levelling off is a sign of services

running at their maximum capacity (see Chapter 2 above).

Fig. 31: Mental Health Act admission trends, England, 1984 – 2003/41

4.2 In our previous Biennial Reports we have pointed to the rising proportion of inpatients who

are detained compared to the informal patient population2. The proportion of inpatients

who are detained appears still to be relatively large, and is probably higher than in the early
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1 Data source: DHSS (1987) Mental Health Statistics for England 1986 Booklet 11, Legal Status Table D1;
Department of Health (1995) Statistical Bulletin 1995/4 ; DH (1996) Statistical Bulletin 1996/10; DH (1999)
Statistical Bulletin 1999/25; DH (2002) Statistical Bulletin 2002/26. DH (2004) Statistical Bulletin 2004/22
(tables 1 and 7). Data accuracy is compromised by its several sources, mixture of calendar years and financial
years and possible discrepancies in categorisation over time.

2 See for example MHAC (2001) Ninth Biennial Report 1999-01. Chapter 3.1 - 3.2 
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years of the Act. In some medium and high secure units, of course, all or almost all patients

are detained, but the rise is also notable in acute and admission wards. We note the following

national data:

• Although it is difficult to determine an exact figure of ‘informal’ admissions for
comparison, published hospital episode statistics suggest that approximately one fifth of
all admissions to psychiatric inpatient beds involve detention under the Mental Health
Act 1983, either at the point of admission or during the patients’ stay in hospital3.

• The most recent Department of Health statistics on the number of detained patients
resident at any one time (31 March 2004) showed 14,000 patients subject to the Act4

(figure 33 below). This is an increase of about 4% on the 2002 total given in our last
report, and is marginally the highest figure recorded to date5, at a time of the lowest
inpatient bed provision in the last half-century (see Chapter 2.13 et seq above).

• The Count Me In National Mental Health and Ethnicity Census 2005 found that three-
fifths of resident mental health patients6 had informal status, with the remaining two-
fifths detained.

4.3 At Figures 32 and 33 below we show the numbers of detained patients resident in hospital

since 1997. The overall increase is by about one-fifth, although there is some fluctuation in

numbers. The most striking pattern, as we have noted in Chapter 2.17 is that the number of

detained patients resident in the independent sector has more than trebled over the last

eight years.

4.4 In our last report7 we suggested that the general increase in the use of the Act proportionate

to inpatient admissions on some wards may be due to a number of factors:

• In part, it simply may be a reflection of decreasing numbers of inpatient beds, and
increasing community-based treatment of patients who may in the past have been
admitted to hospital on an informal basis.

• Bed pressures may also lead to only the most severely ill being detained for shorter but
more frequent periods than previously. Such patients may be likely to be detained due to
the severity of their illness at the point of admission.

• The promotion of risk-management by mental health policy makers, the criticisms of
post-incident inquiries or even generally less permissive societal attitudes may account
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3 See Department of Health Hospital Episode Statistics 2003-04, tables 2, 7; for all mental health / learning
disability categories these report between 213,000 and 233,000 finished episodes for 2003/04: in that year
47,300 detentions (both admissions and of patients already informally admitted) were recorded by the
Department of Health (DH (2004) Statistical Bulletin 2004/22).

4 Inpatients formally detained under the Mental Health Act 1983 and other legislation, 2003-04, table 14.

5 Official statistics for 2005 from the Department of Health (Statistical Bulletin In-patients formally detained
in hospitals under the Mental Health Act 1983 and other legislation, England: 1994-95 to 2004-05) should be
published in December 2005 or January 2006. In the 2005 National Census, we counted 13,172 patients
detained under the Act. An estimated 1% of all eligible patients (detained or informal) would have been
missed from the total Census collection due to failures to return data in approximately a quarter of
independent sector providers. As the Census did not extend to learning disability services, and as learning
disability patients counted for at least 1,100 of the 14,000 total in 2004, it seems doubtful that the total
number of resident detained patients will be fewer than approximately 14,000 in 2005. See Healthcare
Commission, MHAC, and NIMHE (2005) Count Me In: National Mental Health and Ethnicity Census 2005,
in press.

6 See note 5 above on the coverage of the 2005 census.

7 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, Chapter 8.27
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for some of the rise. These factors may encourage medical and social care professionals
to use the Act more readily, either through lowering the perceived thresholds for such use
or through fostering defensive professional practice.

• Increases in drug and alcohol abuse co-morbidity might explain apparent rises in
severity of mental disordered persons, given that drug/alcohol abuse may make mentally
ill persons more disinhibited or may aggravate their symptoms, thus making their
detention more likely.

• The environmental conditions on inpatient wards may be responsible for an increase in
the detention of patients who would otherwise discharge themselves against medical
advice.

8 Data source: as for fig 31 (footnote 1) above.

9 Data source: as above.
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Fig 33: detained patients resident in hospital by gender and NHS or independent sector, England,

1997-2004, showing percentage change9

1997 1998 1999 2000 2001 2002 2003 2004

Male
NHS 6,878 8 7,515 2 7,647 -3 7,421 5 7,790 -4 7,515 -0.1 7,506 3 7,727

Ind. hosp 505 12 574 30 832 13 957 16 1,136 14 1,314 5 1,383 9 1,516
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NHS 3,886 10 4,315 -3 4,176 -3 4,052 7 4,360 -7 4,051 0.8 4,083 2 3,981

Ind. hosp 200 29 280 17 338 20 425 22 543 6 579 6 616 20 776

total 11,469 10 12,684 2 12,993 -1 12,855 7 13,829 -3 13,459 1 13,588 3 14,000
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With the possible exception of the first entry on this list, none of these factors are the

inevitable consequences of societal shifts beyond governmental control, but could be

addressed through targeted actions. It is widely agreed that the basic structure of the legal

framework for mental health care has remained essentially similar for nearly fifty years, and

is predicated upon the assumption that informal treatment is to be preferred over any

formal compulsion. Although in the introduction to this report (paragraph xxiii et seq) we

recognised the potential of the judgment in HL v United Kingdom to undermine that

structure by removing the legal basis for certain incapacitated patients’ informal care, it

would be a great irony were, in the decades to come, the informal hospital treatment of

psychiatric patients overall to become a rarity due to failures of service provision and service

capacity. In our view, as we discussed in Chapter 2.26 et seq above, the focus on establishing

community interventions to keep patients from hospital admission must not blind us to the

continuing need for inpatient care that patients will enter and reside in voluntarily.

The use of section 2 and section 3 to detain patients in hospital

4.5 Most patients who are made subject to the Act are detained under sections 2 or 3. These

detention powers have slightly different criteria and safeguards: s.2 allows detention for

assessment and/or treatment for a maximum of 28 days, whilst the renewable powers of s.3,

although lasting for up to six months in the first instance, effectively allow for indefinite

detention for treatment. It is a matter of professional judgment as to which section is

initially appropriate in any particular case.

4.6 Figures 34 and 35 below show the uses of ss.2 and 3 to admit patients to hospital under each

power over the lifetime of the Act.

Fig 34: admissions under sections 2 and 3, England, 1983 - 200410

204
10 Data source: as for fig 31 above.
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4.7 The overall rise in the number and proportion of s.3 admissions during the lifetime of the

Act is probably due to the influence of the Code of Practice guidance on the use of the Act,

which was first published in 1990 and suggested that the key determinant in choosing

between s.2 as an assessment power and s.3 as power of admission for treatment was the

diagnostic and prognostic confidence of the clinical team in respect of a particular patient11.

The current edition of the Code continues to suggest that s.3 may be used as an admission

section where, for example, a patient is known to services and has had a recent assessment,

but that s.2 should be used if the diagnosis or prognosis is unclear, or there is a need for

inpatient assessment to formulate a treatment plan.

4.8 It is therefore to be expected that proportionally more patients should be detained under s.2

than s.3 upon admission to hospital, and that the reverse would be true for informal

inpatients made subject to the Act (figure 35).

Fig 35:  uses of sections 2 and 3, NHS and Independent Hospitals, England, 2002-03 to 2003-0412

4.9 Figure 36 below shows trends in the use of ss.2 and 3 since the publication of the Code of

Practice in 1990. This appears to suggest that the proportionate use of s.3 for both hospital

admission and detentions of informal patients already in hospital grew in the decade

following the Code’s publication, but that the growth may now have been checked. There is

a notable decline since 1999 in the proportionate use of s.3 rather than s.2 as the power

under which patients are admitted to hospital.

4.10 It may be that these changes in patterns of practice are a reflection of commentary in

Richard Jones’ Mental Health Act Manual on the way in which the Code’s guidance should

be interpreted. From 1999, the Manual has argued that the Code’s guidance had been
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11 See Mental Health Act Code of Practice, Chapter 5.

12 Data source: Department of Health Bulletin 2004/22 Inpatients formally detained in hospitals under the
Mental Health Act 1983 and other legislation, England 1993-94 to 2003-04, tables 8 and 9; Inpatients formally
detained in hospitals under the the Mental Health Act 1983 and other legislation, NHS Trusts, Care Trusts,
Primary Care Trusts and Independent Hospitals 2002-03 (table 9a) and 2003-04 (table 9a). The above data
table does not show 9,003 recorded changes from s.2 to s.3 during this period.
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on admission to hospital n = 28,156 n = 17,594

from informal patient status n = 28,156 n = 28,156

from detention under section 5(2) n = 28,156 n = 28,156

from detention under section 5(4) n = 28,156 n = 28,156

from detention under section 4 n = 28,156 n = 28,156

from detention under section 136 n = 28,156 n = 28,156

section 2 (total 43,369) section 3 (total 35,676)
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vulgarised, in part as a result of the MHAC’s past advice, including statements in our past

Biennial Reports14. Jones challenges the simplification of the Code’s guidance to mean that

a patient who is simply ‘well-known’ to services should therefore be admitted under s.3,

pointing out that 

the extent of any prior knowledge that might exist about the patient does not deflect
from the need to assess a patient’s current situation… something has happened in that
patient’s life to justify intervention under this Act and it is the factors that precipitated
the detention and their impact on the patient that need to be assessed15.

4.11 Services should note the Code’s suggestion that s.3 may be an appropriate admission section

where the patient is known to the clinical team and has been assessed in the recent past by that

team16. In our view, such a condition should be met where a patient has been in good

contact with community services. We accept that the MHAC’s own past statements may not

have given sufficient emphasis to this aspect of the Code’s guidance.
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Fig 36: detentions of informal patients and admissions to hospital under sections 2 and 3, England,

1991-02 to 2003-0413

13 Data source: as for fig 31 above.

14 See, for example, MHAC (1995) Sixth Biennial Report, para 3.1; MHAC (1997) Seventh Biennial Report, page
41, where the criteria for s.3 admission is given as the patient being ‘well-known’ to services, without
reference to the Code’s further criteria that the patient has been recently assessed.

15 Jones, R (2004) Mental Health Act Manual, ninth edition, para 1-033 (order of sentences reversed). Similar
advice has been given by the Mental Health Act Manual since its sixth edition (1999).

16 Mental Health Act Code of Practice, para 5.3a



4.12 We continue to advise services to monitor their ratios of s.2 to s.3 admissions and look

carefully at the possible reasons for any unusual practices, particularly against the possibility

that the additional safeguards of s.3 detention may be creating a perverse incentive against

its use, or that frequent s.2 use (particularly for re-admissions) might indicate that services

are losing contact with patients in the community17.

4.13 In our last report we called for Government to confirm or update its Code of Practice

guidance to services on the use of ss.2 and 3 of the Act in the light of the Mental Health Act

Manual’s criticism of current practice18. This recommendation has not yet been taken up.

We remain of the view that such guidance would be helpful to services, and that practi-

tioners should not be left with uncertainty over how the law should be applied.

Recommendation 12: Government should confirm or update its Code of Practice
guidance to services on the use of ss.2 and 3 of the Act in the light of the Mental Health Act
Manual’s criticism of current practice.

Reasons for use of the Mental Health Act 

4.14 As a part of the work leading to publication of Back on Track?, the Sainsbury Centre and

MHAC report on implementation of care planning under the Care Programme Approach

(see Chapter 2.78 et seq)19, Commissioners on their visits collected information on the

reasons for admission in relation to 277 adult detained patients who had at least one

previous formal admission in the past three years20. For 256 (92%) of these patients, we

found a reference in the patients’ notes as to whether admission was arranged in response to

risks posed to the patients themselves; to other people; or to both patients and others (see

figure 37 below).

4.15 Twelve patients (5%) of the sample shown at figure 37 were deemed to be at risk of harming

both themselves and other people. Of the 111 patients believed to be a risk only to

themselves, about a quarter were considered vulnerable but only at risk of self-neglect; the

remaining three quarters were judged to be at risk of self-harm or suicide21. Of the 133

patients deemed to pose a risk only to others, 43 (16% of all patients admitted in the sample,
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17 See MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, Chapter 8.32 for a fuller list of issues to
consider where s.2 use appears to be higher than average.

18 ibid., Chapter 8.29 – 8.34 and recommendation 19. See Chapter 5 of the MHA Code of Practice for extant
guidance on the use of ss.2 and 3.

19 Sainsbury Centre for Mental Health (2005) Back on Track? CPA Care planning for service users who are
repeatedly detained under the Mental Health Act. Sainsbury Centre for Mental Health in association with the
Mental Health Act Commission, 2005 

20 Data was collected from 119 wards in 57 units spread across 15 Trusts registering high use of the MHA
according to Department of Health Statistics. Patients were detained mostly under ss.2 (15%) and 3 (76%)
with a small number of detentions under ss.4, 37,47, 48, 135 and 136. For details see Back on Track? pp.16.

21 A precise figure cannot be given because of the overlapping category of patients at risk to both self and
others, which could distort the total by no more than 5%. This is true of comparisons within this paragraph
on the proportions within each category.



and roughly a third of all patients believed to be a risk to others) were reported to have

behaved violently to people or property. A further 16 patients (6% of all patients) were

reported to have been carrying a weapon, and a further 86 patients (31% of the total, nearly

two-thirds of those reported as a risk to others) were reported as having shown threatening

behaviour with no actual incidence of violence recorded.

4.16 Underlying these determinations of general risk, a further precipitative factor in 57% of

these returning patients’ admissions (159 patients) was failure to comply with some aspect

of treatment offered in the community. For 39% of these patients (108 patients) this was

failure to comply with medication. It is notable that, in seven cases (or 2.5% of all 277

patients studied), the sole reason given in the patient’s notes for their readmission was non-

compliance with treatment, even though this in itself is clearly no justification for detention

under the Act.

4.17 The above findings cannot be assumed to represent the reasons behind all admissions under

civil powers of the Act, given the potential distortion caused by our focus on patients who

had already had at least one formal admission in the previous three years and were therefore

already likely to be in contact with community services. Nevertheless they offer some

evidence of how the Act is applied.

Ethnicity of Mental Health Act admissions

4.18 Figure 38 below shows the admission rates under the Act by gender and ethnicity for the last

three financial years, according to returns from MHAC data questionnaires. The

percentages roughly correlate to those found for resident patients in the National Mental

Health and Ethnicity Census 2005 (figure 39), although the percentages of Black patients

overall in the latter data collection are slightly higher23.
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Fig 37: reason for repeated admission in 256 detained patients22

risk to self (43%)

risk to self or others (5%)

risk to others (52%)

22 Data source: MHAC data published in Back on Track? pp.44.

23 Healthcare Commission, MHAC, and NIMHE (2005) Count Me In: National Mental Health and Ethnicity
Census 2005, National Results. In press.



Figure 38: admissions of patients detained under the Mental Health Act 1983 by ethnicity and gender,

2002/3 to 2004/524

(figures in table show percentage of ethic category group for male, female and total admissions)

4.19 The 2005 census appears to confirm the assertion in published literature to date that Black

patients overall suffer a higher than average likelihood of detention under the Act. Black

groups overall appear to be three to five times more likely to be detained under the Act than

the national average for all ethnic groups. These findings are discussed in more detail in the

National Mental Health and Ethnicity Census 2005 National Results report25.
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24 Data source: returns from MHAC questionnaires. A total of 288 questionnaires were issued for the 2002/03
to 2003/04 data, with 167 (58%) responses received. A total of 235 questionnaires were issued for the
2004/05 data, with 171 (73%) responses received.

25 See note 23 above.

Ethnic category 2002/03 2003/04 2004/05

M F Total M F Total M F Total

n=14,146 n=11,266 n=25,412 n=14,963 n=12,205 n=27,168 n=20,974 n=17,630 n=38,604

British (White) 69.11 74.49 71.50 66.46 72.61 69.22 67.20 74.07 70.34

Irish (White) 0.86 0.83 0.84 1.06 0.93 1.00 1.08 0.97 1.03

Any Other White Background 4.40 4.71 4.54 4.48 4.92 4.68 0.19 4.68 4.75
(White)

White & Black Caribbean 0.80 0.49 0.66 0.80 0.29 0.57 0.82 0.41 0.63
(Mixed)

White & Black African (Mixed) 0.28 0.23 0.26 0.45 0.28 0.38 0.41 0.37 0.86

White & Asian (Mixed) 0.17 0.20 0.18 0.24 0.23 0.24 0.29 0.28 0.29

Any Other Mixed Background 0.47 0.36 0.42 0.57 0.31 0.45 0.83 0.62 0.73
(Mixed)

Indian (Asian or Asian British) 1.85 1.62 1.75 1.77 1.72 1.75 1.66 1.27 1.48

Pakistani 1.51 1.17 1.36 1.74 1.13 1.46 1.80 0.89 1.38
(Asian or Asian British)

Bangladeshi 0.38 0.20 0.30 0.81 0.46 0.65 0.06 0.34 0.48
(Asian or Asian British)

Other Asian Background 0.82 0.56 0.70 0.91 0.70 0.81 1.30 1.07 1.20
(Asian or Asian British)

Caribbean 5.40 3.29 4.47 5.72 3.15 4.57 5.10 3.13 4.20
(Black or Black British)

African (Black or Black British) 2.80 1.78 2.35 3.33 2.55 2.98 3.48 2.54 3.05

Any other Black Background 2.45 1.43 2.00 2.28 1.40 1.88 3.02 1.48 2.32

Chinese (Other Ethnic Groups) 0.32 0.39 0.35 0.19 0.42 0.29 0.30 0.29 0.35

Any Other Ethnic Group 1.98 1.22 1.64 1.97 1.45 1.74 3.02 1.48 2.32

Not Stated 6.50 6.92 6.69 7.23 7.46 7.33 6.17 5.63 5.93

Total 100 100 100 100 100 100 100 100 100



The use of part II emergency and holding powers

Emergency admissions under section 4

4.20 In emergency situations, s.4 of the 1983 Act allows that an application for admission may be

based upon a single medical recommendation. The criteria for such admissions are that it is

urgently necessary that a patient be detained under s.2, and that the urgency precludes

compliance with the safeguard of obtaining the second medical recommendation that s.2

detention requires. Patients admitted under s.4 powers may be held for up to 72 hours,

during which time a further medical recommendation may be sought and the detention

‘converted’ to s.2.

4.21 The recorded incidence of uses under s.4 during the lifetime of the Act is shown at figure 40

below. In our last report, published in 2003, we indicated our concern that the use of

emergency powers appeared to be on the rise, and that we would regret a return to the

frequencies of use shown with equivalent powers before the 1983 Act came into force27. We

are aware that many services use our report’s discussions to prompt reviews of their use of

the Act, and we are pleased to note that recorded incidences of the emergency power’s use
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Ethnic category Detained patients as of 31 March 20005

number %

British (White) 9,090 69.01

Irish (White) 251 1.91

Any Other White Background (White) 413 3.14

White & Black Caribbean (Mixed) 169 1.28

White & Black African (Mixed) 40 0.30

White & Asian (Mixed) 60 0.46

Any Other Mixed Background (Mixed) 109 0.83

Indian (Asian or Asian British) 206 1.56

Pakistani (Asian or Asian British) 191 1.45

Bangladeshi (Asian or Asian British) 93 0.71

Other Asian Background (Asian or Asian British) 130 0.99

Caribbean (Black or Black British) 895 6.79

African (Black or Black British) 425 3.23

Any other Black Background 405 3.07

Chinese (Other Ethnic Groups) 45 0.34

Any Other Ethnic Group 196 1.49

Not Stated / Not counted in this table  454 3.45

Total 13,172 100

Figure 39: ethnic category of patients detained as of 31 March 200526

26 Data source: National Mental Health and Ethnicity Census 2005.

27 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, chapter 8.41 et seq.



have sharply declined in the last two years. There is always a danger that emergency powers,

which are necessarily less burdensome to administer than other admission powers, become

the route of detention of choice for reasons of administrative convenience. We continue to

hear of problems in accessing second medical recommendations and indeed some author-

ities, faced with severe problems in locating medical recommendations which have been

exacerbated by the implementation of new consultant contracts, appear to tolerate the use

of ‘emergency’ powers for administrative reasons and may even advise their social workers

to use s.4 as a matter of course.

Fig 40:  admissions to hospital under s.4 MHA 1883, England, NHS and Independent Hospitals, 

1984 – 2003/428

4.22 The outcomes of s.4 admissions, from data reported in Department of Health statistical

bulletins, are set out at figure 41 below. Although Department of Health statistics record a

category of conversions from s.4 to s.3, this is a technical impossibility under the 1983 Act,

as an admission under s.4 is technically an incomplete s.2 application which cannot be

converted directly to an application for s.3 admission. It would seem likely that services are

recognising the ultimate detention of a patient under s.3 when returning these statistics to

the Department. Although we have shown the category ‘section 4 to 3’ on our diagram, we

have counted the significant numbers of admissions involved (19% of all uses of s.4 in the

last five years recorded) into our category ‘section 4 to 2’ so as not to allow these returns to

distort the overall figures.

4.23 We note that a significant number of patients brought into hospital under emergency

powers revert to informal status once there. Over the last five years recorded above 
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28 Data sources: DHSS (1987) Mental Health Statistics for England 1986 Booklet 11, Legal Status Table D1;
Department of Health (1995) Statistical Bulletin 1995/4 ; DH (1996) Statistical Bulletin 1996/10; DH (1999)
Statistical Bulletin 1999/25; DH (2002) Statistical Bulletin 2002/26; DH (2004) 2004/22. Data accuracy is
compromised by its several sources, mixture of calendar years and financial years and possible discrepancies
in categorisation over time.

4,000

3,500

3,000

2,500

2,000

1,500

1000

500

0

19
84

19
85

19
86

19
87

-19
88

19
88

-19
89

19
89

-19
90

19
90

-19
91

19
91

-19
92

19
92

-19
93

19
93

-19
94

19
94

-19
95

19
95

-19
96

19
96

-19
97

19
97

-19
98

19
98

-19
99

19
99

-20
00

20
00

-20
01

20
01

-20
02

20
02

-20
03

20
03

-20
04

s.4 admissions

3,
61

1

3,
43

6

2,
76

3

2,
18

0

2.
01

8

1,
86

9

1,
48

6

1,
55

5

1,
23

7

1,
29

6

1,
41

1

1,
45

0

1,
48

2

1,
58

0

1,
68

9

1,
83

7

1,
78

3

2,
02

8

1,
81

5

1,
59

0



(1999/0 – 2003/4), just over a quarter (26%) of all s.4 admissions led to informal status. In

past years this proportion has been considerably higher: 30% between 1994/5 and 1998/9,

and 34% between 1989/0 and 1993/4. At the end of the 1980s, when the Commission was

perhaps most concerned that emergency powers were being used for administrative rather

than clinical reasons, more than 40% of patients admitted under s.4 were not detained

under any further powers. It is not possible to say from these statistical returns whether

such patients remained in hospital as informal inpatients; were released back home to

continue contact with services on an outpatient basis; or whether ‘informal status’ is a

euphemism for an absolute discharge from service. We consider it likely that the term

encompasses all three outcomes.

4.24 The changing legal landscape in the wake of the European Court decisions in HL v United

Kingdom and Storck v Germany (see Chapters 1.1 & 3.3 et seq above) could call into question

whether a patient who has been brought into hospital under emergency powers can

subsequently agree to remain there informally. If the resulting hospital care amounted to a

deprivation of liberty it could be argued that the State’s duty to provide safeguards under

ECHR Article 5 cannot be signed away by a patient’s apparent consent to remain under such

conditions30. At the very least, should such an analysis be accepted by our domestic

legislature or upheld by our courts, then some form of review mechanism for such patient’s

care will be required.
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Fig 41:  outcomes of s.4 emergency admissions, England, 1988/9 to 2003/429

29 Data source: as for fig 40 above (see paragraph 4.22 above on the spurious category ‘section 4 to 3’).

30 See HL v United Kingdom para 90: ‘the right to liberty is too important in a democratic society for a person
to lose the benefit of Convention protection for the single reason that he has given himself up to it’; and the
decision in Storck v Germany that the State’s involvement in a patient’s placement in a clinic meant that any
deprivation of liberty once there could be imputed to the State (see Chapter 1.1 and 3.3 et seq above).



Section 5 holding powers 

4.25 Section 5 holding powers may be used to prevent an informal inpatient from leaving

hospital whilst consideration is given to detention under an assessment or treatment section

of the Act. Section 5(2) provides a doctor with a 72-hour holding power for this purpose,

and s.5(4) provides nurses with a six-hour holding power.

Fig 42: use of section 5, England, 1988/9 to 2003/431

4.26 The recorded use of these powers since 1988/9 is shown at figure 42 above. The decline in

the use of s.5 shown over this reporting period should probably be welcomed, although it is

perhaps unwise to generalise from a national figure. From 1997 we have stated our concern

at the high use of holding powers, given that this indicates large numbers of patients who

initially engage voluntarily with services but have to be coerced to remain in hospital. This

could be a sign that acute wards running under pressure are unattractive places for patients,

who try to discharge themselves before it is clinically appropriate to do so. High-use of

holding powers could also indicate that the thresholds for using holding powers are

operating at too low a level in a particularly risk-averse environment, although alternatively

it could indicate that patients are generally admitted informally on the principle of the least

restrictive option, even where a patient might otherwise meet the criteria for detention. It is

also possible, of course, that a drop in the use of formal holding powers of detention is not

reflected in any lessening of coercion in mental health services: more patients may simply

be being thwarted from discharging themselves by means that amount to ‘de facto’

detention. It seems possible, despite the high profile of questions of deprivation of liberty

raised after the European Court ruling in HL v UK (see Chapters 1.1 and 3.3), that there

continue to be significant levels of de facto detention on mental health wards. However, we

also recognise that there could be a number of alternative causes behind the use of holding
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31 Data source: as for fig 40 above
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powers, some of which (for instance, a patient’s condition may worsen due to non-

iatrogenic causes) can be held as neither indicative of service quality nor of professionals’

attitude to compulsion.

Recommendation 13: We advise services to audit their own use of holding powers
carefully and in context to: 

(a) determine whether lessons for local practice can be learned; and 

(b) establish clear policies based upon the Code of Practice guidance with comprehensive
training of nursing staff. 

4.27 We would expect that on most occasions nurses’ holding powers are used, as the statutory

context implies, to prevent a patient from leaving hospital whilst a doctor is called. Most

nurses’ holding powers are therefore terminated when the doctor arrives and places the

patient under a 72-hour holding power to allow assessment for detention under ss.2 or 3 to

take place. In a relatively small number of cases (less than 4% over the last five years for

which data is available, although an average of about 6% in the previous decade) an

assessment for admission under ss.2 or 3 was completed whilst the patient remained under

the nurses’ holding power.

Fig 43: outcomes of s.5(4) holding powers, England, 1988/9 to 2003/432

4.28 Over the last five years for which data is available (1999/0 – 2003/4), the holding power was

cancelled or lapsed and the patient returned to informal status in 23% of uses of s.5(4), and

37% of uses of 5(2). In this reporting period there has been a numerical decline consistent

with the falling rate of use of these powers, although proportionally the rate at which

patients are returned to informal status from s.5(2) has remained stable and the rate
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32 Data source: as for fig 40 above
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returned to informal status from s.5(4) has increased33. As discussed at paragraph 4.26

above, the approach adopted in the European Court in HL v United Kingdom and Storck v

Germany during 2004 may have changed the legal landscape and made it less likely that

patients who have been deprived of their liberty using holding powers can now be returned

to informal status if they are to remain in hospital in conditions that could amount to ‘de

facto’ detention.

Fig 44:  outcomes of s.5(2) holding powers, England, 1988/9 to 2003/434

4.29 The statutory form that nurses are required to complete when using section 5(4) holding

powers is now outdated (as is the Code of Practice guidance on this issue). Form 13 of the

Mental Health Regulations 1983 requires nurses to indicate by deletion their ‘class’ (i.e. that

part of the nursing register under which their qualification is listed). The categories of

nursing qualification described in the register maintained under s.7 of the Nurses, Midwives

and Health Visitors Act 1997 have now changed from those described on the form and in the

note to chapter 9.1 of the Code of Practice. The Nursing and Midwifery Council has

confirmed to the MHAC that the qualifications falling into ‘the prescribed class’ are now

described as follows:

(i) Registered Nurse Level 1 Mental Health

(ii) Registered Nurse Level 2 Mental Health

(iii) Registered Nurse Level 1 Learning Disability

(iv) Registered Nurse Level 2 Learning Disability
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33 The percentage of patients returned to informal status after being held under ss.5(2) & 5(4) is as follows,
according to Department of Health data:

1988/9 1989/0 1990/1 1991/2 1992/3 1993/4 1994/5 1995/6 1996/7 1997/8 1998/9 1999/0 2000/1 2001/2 2002/3 2003/4

s.5(2) 44 43 41 43 42 38 38 38 38 40 37 37 37 37 37 37

s.5(4) 24 22 20 18 16 18 18 19 22 19 21 20 22 23 24 24

34 Source: as for fig 40 above
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The first four categories described on the statutory form are essentially similar and therefore

equivalent to these descriptions. The fifth category on the statutory form (Part 13 of the old

register) now falls within the new category (i) above, and the sixth category on the statutory

form (Part 14 of the old register) falls within the new category (iii). In our view, it is

acceptable to indicate the category on the statutory form that is equivalent to the current

definition, and (given that the form invites deletion of that which does not apply) to cross

through the now redundant parts of the description and write in the correct terms35.

Recommendation 14: The Department of Health should update Form 13 of the Mental
Health Regulations 1983 to ensure that nurses using the form can accurately record their
status.  

Admission trends in Wales 

The context of care in Wales 

4.30 At Chapter 2 above we discussed generally the context within which our observations on the

use of the Act should be set. Considered specific to Wales, it should be noted that, over the

last decade:

• beds in the mental health sector in Wales fell by 1,950 (43%) to 2,63036;

• average bed occupancy (i.e. average daily occupied beds as a percentage of average daily
available beds) for mental illness beds increased from 80.8% to 88.9%37;

• throughput (the number of formal and informal inpatient cases treated in the year per
average daily available bed) increased from 4.9 to 6.538;

• The average duration of a formal or informal inpatient admission fell from 59.8 to 50
days39 (although at Chapter 2.14 we highlight research published in this reporting period
based upon North Wales service provision, which found, rather surprisingly, that today’s
patients spend longer in hospital over their lifetimes than patients did a century ago40).

4.31 We note that our observations regarding service pressures across mental health services

generally apply a fortiori in Wales. Some Welsh services have great problems in attracting
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35 Corrected descriptions of nursing qualifications on the statutory form would be as follows:

(a) in Pt 3 (first level nurse trained in the nursing of persons suffering from mental illness health) 

(b) in Pt 4 (second level nurse trained in the nursing of persons suffering from mental illness health)

(c) in Pt 5 (first level nurse trained in the nursing of persons suffering from learning disabilities)

(d) in Pt 6 (second level nurse trained in the nursing of persons suffering from learning disabilities)

(e) in Pt 13 (nurses qualified following a course of preparation in mental health nursing)

(f) in Pt 13 (nurses qualified following a course of preparation in learning disabilities nursing)

36 Data source: National Assembly for Wales Statistical Directorate (2004) First release: NHS Beds 2003-04 SB
61/2004, Sept 2004. Data refers from 1993-94 to 2003/04.

37 ibid.

38 ibid.

39 ibid.

40 Healy, D., Harris, M., Michael, P., Cattell, D., Savage, M., Chalasani, P. & Hirst, D (2005) ‘Service Utilisation
in 1896 and 1996: morbidity and mortality data from North Wales’. History of Psychiatry 16(1) 27-41 



sufficient qualified staff and at least one unit in Wales has closed for want of sufficient

staffing41. Out of area treatment appears to be widespread. Several Welsh mental health

groups have expressed doubts whether the infrastructure exists or can be put in place to

implement the legal framework proposed in the 2004 Bill42.

The use of the Act in Wales 

4.32 The overall use of the Act in Wales over the last eight years for which data is available is

shown at figure 45 below.

Fig 45: admissions under Part II (civil) and Part III (criminal justice) powers of the MHA 1983, Wales,

NHS and Independent Hospitals, 1996-7 to 2003/443

4.33 Statistics collated and published by the National Assembly allow for a much greater detailed

picture of the operation of the Act in Wales than can be given for England. We hope that the

ongoing commitment to a census of mental health patients in England will produce similar

data for comparison in future. The numbers of resident patients by gender, legal status and

length of stay in hospital is shown at figure 46 overleaf. It is apparent from this data that a

quarter of male admissions under s.3, and one fifth of female admissions under that section,

result in hospitalisation of over a year. An average of a further one-fifth of all uses of s.3

result in discharge within one month. Two-thirds of all s.3 detentions are rescinded within

six months.
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41 The Llangwyn unit at Llandrindod Wells Hospital, Powys, closed in September 2005 with patients
transferred to the Bronllys Hospital, Brecon. See ‘Staff crisis forces unit closure’ BBC News, 4 Sept 2005.

42 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill, Vol 1, Chapter 11

43 Data source: National Assembly for Wales, Health Statistics and Analysis Unit (2002) Admission of patients to
mental health facilities in Wales 2001-02 (including patients detained under the MHA 1983) SDB 32/2002; SB
69/2004 
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Informal s.2 s.3 s.37 s.37/41 s.47, 48

M F M F M F M F M F M F

0-1 month 239 310 27 24 36 32 - - 1 - 3 -

1-3 months 153 189 - 2 65 36 2 - 2 - - -

3-6 months 84 94 - - 41 27 3 - 5 - 4 1

6-12 months 77 70 - - 26 15 6 1 14 2 2 -

1-2 years 54 80 - - 20 13 5 1 6 1 2 -

2-5 years 65 94 - - 18 10 - - 12 2 1 -

5-10 years 33 50 - - 6 1 - - 3 - - -

10-15 years 15 12 - - 3 3 - - - - - -

15-20 years 3 4 - - 3 1 - - - - - -

20 years and over 15 13 - - - - - - - - - -

totals 738 916 27 26 218 138 16 2 43 5 12 1
1,654 53 356 18 48 13

Fig 46: patients resident in hospitals by gender, duration of stay and legal status, Wales, 31 March

200444

Fig 47: total uses of sections 2 and 3, Wales, independent and NHS facilities, 1996/7 – 2003/445

4.34 Figure 47 above shows the total use of s.2 and s.3 over this period. The most recent year’s

data on usage of s.2 and s.3, showing total usage broken down to show the patients’ legal

status at the time of that use, is shown at figure 48. The most notable difference in pattern
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44 Data source: National Assembly for Wales Statistical Directorate (2004) Hospitals and Units for People with a
Mental Illness in Wales; Census of Patients at 31 March 2004. SB 70/2004, Sept 2004, Table 15. The data given
above excludes 10 patients (8 male) listed as detained under ‘other powers’ in the original data set.

45 Data from National Assembly for Wales Statistical Bulletins Admission of Patients to Mental Health Facilities
in Wales. Note that, in contrast to statistics published in our Tenth Biennial Report (Fig 56, p.258), this data
includes uses of ss.2 or 3 following holding powers and place of safety detentions. Data from National
Assembly for Wales Statistical Bulletins Admission of Patients to Mental Health Facilities in Wales.
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from English use of the Act is the prevalence of use of s.2 to detain patients who are already

in hospital with informal status. In Wales 50% of all detentions of informal patients are

under s.2; in England only 30% of such detentions use s.2 rather than s.3.

Fig 48: uses of sections 2 and 3, NHS and independent facilities, Wales, 2002/03 to 2003/0446

4.35 Figure 49 below shows an apparent rise in use of s.136 in Wales, but this is likely to be a

misleading effect of the increasing use of places of safety in hospitals (where they are noted

in statistical returns) rather than police stations (where they are not).

Fig 49: use of sections 135 and 136 (where place of safety is a hospital), Wales, 1995-6 to 2003-447

4.36 Although only around 30% of hospital-based detentions under s.136 result in further

detention under the Act (figure 50), this is neither untypical of what we know of practice in
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46 Data source: SB69/2004, table 4.6

47 Data source: National Assembly for Wales, Health Statistics and Analysis Unit (2002) Admission of patients to
mental health facilities in Wales 2001-02 (including patients detained under the MHA 1983) Report No: SDB
32/2002; SB69/2004, table 4.5
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England (see figure 77 below) nor necessarily a sign of poor practice. We discuss the use of

s.136 more generally at paragraph 4.164 et seq below.

Fig 50: outcomes of section 136 use, Wales, 1996-97 to 2003-448

Leave and absence without leave 

4.37 Commission guidance on good practice in relation to the administration of s.17 leave is

available in our Guidance Note, which includes model forms for use or adaptation by

services49.

Leave from independent sector placements

4.38 We are concerned to hear that the use of s.17 leave may be constrained within some

Independent Hospitals because of an understandable reluctance by the relevant commis-

sioning authorities to fund a bed that is not being occupied. Such constraints are most likely

to affect longer-term leave arrangements, including forms of trial leave that may be particu-

larly applicable to secure units. We understand that some authorities do not object to

patients being granted limited leave from the independent sector beds that they are funding,

but if constraints upon leave arrangements are being imposed by funding constraints this is

clearly a matter for concern and could raise a potential for legal challenge.

4.39 At the time of writing this report we have been unable to confirm or investigate further

reports of differing approaches towards leave across the NHS and independent sector. The

issues raised by such reports are potentially wide-ranging, however, especially given the

expanding independent secure sector and Government proposals for future ‘non-

residential’ arrangements for psychiatric care under legal control. Our particular concern is

that, when the service that is commissioned for a patient under compulsion is presaged on
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48 Data source: SB 96/2002 table 4.6; SB69/2004 table 4.5

49 MHAC Guidance Note: Issues surrounding sections 17, 18 and 19 of the Mental Health Act 1983, available from
www.mhac.org.uk.
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the purchase of a ‘bed’ from the independent sector, funding issues over the commissioning

of independent sector healthcare could operate as a restriction on the likelihood of that

residential order progressing to a non-residential order, or could raise the likelihood of

patients who become eligible for non-residential orders being quickly passed out of

independent sector structures with concomitant strains on NHS resources and continuity

of care. Alternatively, perhaps, the independent sector will quickly move to fill gaps in

provision of non-residential care (which is, after all, the major focus of the commercial

sector in the United States). We invite Government to indicate how it envisages the

increasing role of the independent sector will mesh with future legal frameworks. Health

authorities responsible for commissioning mental health services may need to consider

these issues carefully in the coming period.

Shadowing

4.40 During this reporting period we were informed of an apparent agreement by the Home

Office to the ‘shadowing’ of a restricted patient during agreed leave periods. ‘Shadowing’ in

this context referred to a patient being nominally granted unescorted leave, on condition

that he was kept under surreptitious surveillance whilst outside the hospital. In the case in

question, a Home Office review accepted that the suggestion in the particular case was an

error based upon a series of misunderstandings (and the shadowing was not implemented

to our knowledge), although the Home Office did reserve the position that the Act does not

preclude such arrangements, which could be lawful and justifiable in exceptional circum-

stances. As a general rule we would consider such arrangements to be unacceptable on

principle. We would have grave concerns at a patient being misinformed over the true status

of his or her leave in this way and believe that the circumstances would have to be

exceptional indeed to justify either such deception or the risk taken by authorities in

allowing a patient leave in these circumstances.

Section 17 as community treatment order

4.41 In our last report we reported on developing case-law which we contended to have created a

form of long-term community treatment order by allowing s.3 detention to be renewed

even though a patient remained on s.17 leave of absence from hospital50. The 2002

judgment in the DR v Mersey Care NHS Trust51 held that it was an impermissible and

illogical gloss on the criteria for renewal of detention powers to read the phrase ‘treatment

in hospital’ at s.20(4)(c) to necessarily mean inpatient treatment (i.e. where a patient is

admitted to a hospital bed). Thus a renewal was deemed lawful although the patient’s only

hospital treatment amounted to weekly attendance at a hospital for occupational therapy

and a ward round. At Chapter 1.37-40 above we discuss the 2004 judgment in the CS case52,

which confirmed the approach of previous rulings and allowed the renewal of detention

when the patient’s only hospital-based treatment consisted of attendance at a monthly
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50 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 9.47 et seq

51 R (on the application of D.R.) v Mersey Care NHS Trust [2002] EWHC 1810 Admin

52 R (on the application of CS) v Mental Health Review Tribunal and Managers of Homerton Hospital (East
London & City Mental Health NHS Trust) [2004] EWHC 2958 (Admin)



ward-round. Thus the present law provides a form of community treatment order that is, in

effect, a form of conditional release from hospital. Whilst this is nominally concerned with

eventual discharge from compulsion, it is determinedly open-ended53 and may continue

indefinitely (see also Chapter 3.54 above).

4.42 The extent of use of these community powers is uncertain, although we are aware anecdo-

tally of patients whose detentions have been renewed several times without recall to

hospital. The focus of Commissioners on their visits to hospital is inevitably those patients

who are detained on the wards visited, although we do examine documents of patients who

are on leave. In the spring of 2004 we requested information from all hospitals that we visit

on patients whose detentions had been renewed whilst they were on leave during the first

three months of that year, but we received very small number of returns with the details of

only eight patients. We suspect that there were many more patients not brought to our

attention through this exercise, and aim to conduct a more rigorous exercise in the coming

period. It was interesting to note that four of the patients about whom we were notified had

been determined to be consenting to treatment by their Responsible Medical Officer, either

at the time of their renewal or subsequent to it, and were therefore being prescribed

medication under the authority of Form 38. In these cases detention under the Act was at

least theoretically being used to enforce requirements that could be made under

Guardianship or supervised discharge arrangements. However, Justice Pitchford rejected

arguments in the CS case that a patient’s consent to receiving medication meant that

supervised discharge or Guardianship should have been preferred over what the MHRT

called ‘full-time section 17 leave’54. First, the judge stated that the disruption of moving

from one statutory framework to another may have not been in the patient’s interests, but

second (and perhaps more questionably as a precedent for future judgments, given the Code

of Practice definition of consent as voluntary permission not given under unfair or undue

pressure55) because ‘CS’s knowledge of the RMO’s powers was a significant element in her

willingness to accept the treatment plan’56. We are disappointed at this judicial attitude and

understanding of the nature of consent to treatment.

Patients absent without leave

4.43 Services have a duty to look after people whose liberty they have taken away. This should

include not allowing patients to go absent without leave (AWOL). The majority of AWOL

incidents pass off without any recorded harm to anyone: it has been suggested that most

patients who abscond simply go home, and return to hospital of their own accord the same

day57. However, patients who abscond are at increased risk of harm, whether this is because

they may go without medication; consume alcohol or drugs; intend self-harm or suicide; or

simply be exposed and vulnerable when outside the hospital which has a duty of care

towards them. Some patients may pose a risk to other people whilst AWOL. Absconsions
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may need to be reported to the police, who must then

spend resources trying to return patients to hospital.

4.44 Unnatural deaths of detained patients who are absent

without leave from hospital appear to be reducing in

number. In the three years up to the end of January 2000,

eighty-three patients (33% of all unnatural deaths) died

whilst AWOL58. In our prior study, covering 1992-1994,

35% of unnatural deaths involved AWOL patients. In the

five years up to 2004, 70 deaths (18% of all unnatural

deaths) were of AWOL patients. The decline in numbers is shown at figure 51 below. We

discuss deaths of detained patients more generally following paragraph 4.279 below.

Fig 51: unnatural deaths of detained patients AWOL from hospital 2000-0459

Recommendation 15: Units should look at their AWOL incidents carefully, and should
audit incidents (comparing the results across services) to try to identify: 

• Any patterns to the absconsions: it may be that patients go AWOL on particular shifts, at
particular times of day, or during shift-changeovers; or 

• Root causes of absconsions: services should be particularly alert to problems of boredom
or lack of therapeutic contact; ward environment or patient mix; the possibility of bullying
or harassment; drug and alcohol use on the ward; lack of access to fresh air or peaceful
surroundings, etc. 
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4.45 Research into the problems of absconding by City University in partnership with East

London and the City Mental Health Trust has been continuing since 1997, and has led to a

training package for acute ward nurses describing nursing intervention to reduce

absconsion. The package contains a handbook for the ward manager on how to organise

implementation, a poster for the ward, workbooks for all staff, pocket reminder cards, and

copies of research reports and publications on absconding. This package been shown to

reduce officially reported rates of absconding from partly locked or open wards by twenty-

five percent61. The six key elements of this package are listed at figure 52.

City University London anti-absconding intervention.

The intervention consists of six elements:

1. Rule clarity through the use of a signing in and out book

2. Identification of those at high risk of absconding

3. Targeted nursing time for those at high risk

4. Careful breaking of bad news

5. Post-incident debriefing

6. Multi-disciplinary-team review after two absconds.

Fig 52: anti-absconding measures60

4.46 Professor Len Bowers has written that addressing the causes of absconding requires a

change of perception on the part of mental health professionals, who need to recapture the

sense of what admission means to individual patients on wards and not, through their own

immersion in the culture of the ward, lose sight of how unsettling admission to that

environment can be:

We professionals all too easily lose sight of what an admission actually means to the
patient. From the nursing point of view, admissions are short and we know that most
patients are discharged within a few weeks. The constraints on patients seem, from our
point of view, to be few, temporary, and trivial. This is not necessarily the way it seems to
patients. To our patients, admission can be a serious derailment of their lives. They may
have had to leave home in a hurry, without making sure that everything was prepared or
safe. They might find themselves on a ward with a bunch of strangers, some of whom
behave in ways that are frightening, and that can feel very lonely. They may feel
separated from their normal conduct with friends and family, forced to take treatment
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International Journal of Mental Health Nursing; Bowers, L., Simpson, A. & Alexander, J. (under review) ‘Real
world application of an intervention to reduce absconding’. Journal of Psychiatric and Mental Health
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unwillingly, and required to stay in a limited, monitored environment, unable to go out
whenever they want62.

Nursing staff in particular need to be attentive to individual patients’ concerns about their

home life; and responses to disappointments (for example in progress towards discharge) or

to unsettling or frightening events on the ward, even if these seem unexceptional to staff.

4.47 Where a patient is at risk of absconding because of his or her concerns about, or need for the

reassurance of, their relatives, friends, homes or property, it may be appropriate to consider

whether leave arrangements could be provided to address such concerns or needs within a

structured context. However, it is important that services remember that their first duty is

towards the safety of the patient whom they have detained. In the following practice

example this duty appeared to have been overlooked.

On a visit to a London hospital a Commissioner noted from medical files that a patient
detained under s.3, who had absconded over the ward garden fence on the day of his
detention, appeared to have been given one month's unrestricted leave on the explicit
grounds that it was impossible to keep him on the ward given the ease with which
absconsion through the garden could take place.  We asked the Trust to revisit these
arrangements to ensure, firstly, that the patient continued to meet the criteria for detention
under the Act and then, if he was detainable, to ensure that conditions were specified
regarding his leave from hospital, including where he was expected to reside if on long-
leave and when he was expected to return to the ward.  

The Trust responded within a week of our visit to inform us that the issue had been
discussed with the RMO for the patient, and that it had been agreed that leave conditions
should be more structured; seen as a part of the treatment plan; and that the patient
should be aware of this and agreeable to the conditions of leave before the leave is
granted.  Patients will be made aware that breaking the conditions of leave may lead to
them being brought back to hospital and s.17 leave forms will state clearly the time to
implement the AWOL policy if a patient fails to return to the ward when required as a
condition of leave.

Fig 53: practice example of inappropriate rationale for leave
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The administration of Part IV of the Act: consent 
to treatment 

4.48 Commissioners spend considerable amounts of their time on visits examining consent to

treatment documentation and discussing questions of the administration of Part IV of the

Act with patients and staff. At figure 54 we set out ten common problems that we encounter

on such visits.

4.49 In past reports we have written a great deal about our concerns over the reality of consent.

Commissioners continue to encounter patients who are certified as having given informed

consent to the treatments given to them, but who tell us that they do not do so or whose

presentation is such that we doubt that they can do so. There is, of course, an element of

subjectivity in assessing whether a patient appears capable of giving informed consent, and

Commissioners are careful not to substitute their own

judgment for that of Responsible Medical Officer and

the clinical team. However, it is still common to find a

lack of documented discussions about treatment with

patients or assessments of mental capacity that would

reassure us of the integrity of decision-making about

mental capacity and consent at ward level.

4.50 The documentation of discussions and assessments is

not simply a bureaucratic requirement, but (in the

best services) is also a part of the structure of

procedures and assessments that ensure the patient is

provided with the maximum autonomy practicable

and is suitably involved in decision-making.

Although the responsibility for explaining treatments

and assessing capacity rests with the patient’s RMO,

recording of processes is a vital way to ensure that these processes are being initiated and

kept under constant review within the multi-disciplinary team. Too many patients feel that

they are excluded from decision-making and the exercise of choice in their hospital

treatment, and unable to discuss their subjective experiences of therapeutic effect or adverse

side-effects. This is likely to exacerbate the likelihood of non-compliance after discharge and

may contribute to the problems of ‘revolving door’ readmissions. Over a decade ago the

Parliamentary Health Committee recognised that the ‘solutions’ of community treatment

orders ignored the causes of patients’ non-compliance:

If professionals were to spend more time explaining the advantages and disadvantages
of particular drugs and the various dosage options available to the patient, he or she is
more likely to make an informed choice about whether or not to take that medication64.

The Healthcare Commission’s patient survey 2004 elicited responses from 11,350 patients

who had been prescribed medication in the previous year (at least four-fifths of whom had

no experience of detention under the Act): 35% reported not having been told about
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'The physical effects of medications

are ignored. Many service users
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quality of life and how it increases the
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medication on discharge'.  

Gul Davis, ex-s.3 patient (MSU)

Birmingham



possible side-effects of medication; and 11% said that had not had the purpose of the

medication explained to them65.

Fig 54: ten common problems with the administration of Part IV of the Act encountered by the MHAC on

visits

4.51 Many hospitals have introduced standardised record forms for:

• RMOs to record discussions with patients over proposed treatment, and assessments of
patients’ mental capacity;

• Discussions between the Second Opinion Appointed Doctors (SOADs) and statutory
consultees;

• Discussions between RMOs and patients on the outcome of the Second Opinion
process.

Such forms should not be limited to ‘tick-boxes’ but should include space for free text to

encourage narrative accounts of consultations and consideration of issues such as mental

capacity. South West London & St George’s Mental Health Trust’s Record of RMO’s

competence and consent interview form is in our view a reasonable compromise between a

structured record form and a space for more detailed narrative accounts. The Royal

Glamorgan Hospital (Pontypridd & Rhondda NHS Trust) introduced all three types of

documentation listed above this year; and statutory consultees for SOADs visiting Cedars

House, Canterbury (an Independent Hospital managed by Care Principles UK) are issued

with a standard form to make a record of their consultation, which also outlines the role of

the statutory consultee in the Second Opinion process66.
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(i) No record of discussion with patient regarding proposed treatment  

(ii) No record of assessment of patient's capacity to consent to treatment

(iii) Patients telling visiting Commissioners that they are not happy taking their medication
when this is covered under a Form 38 certifying their informed consent 

(iv) Patients for whom there is a Form 38 appearing to Commissioners have doubtful
capacity to give informed consent 

(v) Consent to treatment Forms 38 completed, or SOAD visit requested, after the expiry of
the three-month rule

(vi) No review of treatment or consent status after change of RMO 

(vii) Old but uncancelled Forms 38 or 39 mistaken for current authority

(viii) Current Form 38 or 39 not kept with the patient's medicine card to ensure dispensation
of authorised medication

(ix) Medication prescribed or administered outside of limits authorised on Form 38 or 39

(x) Forms 38 completed by RMOs with no reference to the upper limits of dosage or
numbers of drugs authorised under the patient's agreement



Commissioners visiting an NHS Trust in the North of England in 2004 found a Form 39
dated to the previous month which had subsequently and unlawfully been altered by the
Responsible Medical Officer. It appeared to be the case that, in the month following the
SOAD's authorisation of a treatment plan of medication on Form 39, further drugs had
been prescribed by the RMO which significantly changed the emphasis of the treatment.
Instead of contacting the MHAC for a further Second Opinion to consider the new
prescription, the RMO unlawfully altered the extant Form 39 to provide erroneous
authority for the new treatment plan. We requested that the Trust investigate this serious
breach of the protections of the Act, conduct a systematic audit of their s.58 practices and
arrange training for staff.

Fig 55: practice example of unlawful alteration of Form 39 by an RMO

High-dose medication

4.52 Evidence put to the Joint Committee on the Draft Mental Health Bill by the National Voices

Forum called for new legislation to require Tribunal approval for any medication doses that

are above British National Formulary (BNF) levels, outside of product licence or that

constitute polypharmacy67. The Committee agreed and recommended that doses above

BNF levels should be authorised by Tribunals, and that the use of such doses should be

reserved for ‘exceptional circumstances’68. Government has indicated that this is a matter for

clinical practice and appropriate for clinical governance rather than legislation69. We have

some sympathy with the Government’s position, although we fear that the debate may have

become clouded by concerns over the fitness of the BNF recommendations, especially when

applied to specialist psychiatric inpatient treatment, as legal thresholds.

4.53 We believe that the current Act provides insufficient protection to patients in the first three

months of their treatment under detention, when they may be forcibly given medication in

doses or combinations that are outside of product guidelines and recommendations

without the oversight of a Second Opinion Appointed Doctor. Some RMOs appear to share

our unease: we receive (but have to decline) occasional requests for statutory Second

Opinions in relation to such patients. Under the present legal framework, for a relatively

small increase in resources, it could be possible to formulate a requirement that the normal

‘three-month period’ would not apply where medication is prescribed outside of BNF or

other relevant guidelines. Under the proposed legislative framework, the equivalent of the

‘three-month period’ is reduced to 28 days. Depending on the arrangements made for
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considering and authorising the detail of care plans under that framework70, there could be

some scope for a similar arrangement whereby a form of ‘second opinion’ authorisation is

required for high-dose medication or polypharmacy in the first 28 days of detention.

4.54 Over the last financial year, prescriptions involving dosages in excess of BNF limits have

accounted for about 11% of all Second Opinion visits to consider the authorisation of

medication. The results of such visits are shown at figure 56 below.

Fig 56: result of SOAD visits to patients prescribed medication in excess of BNF recommended doses71

4.55 There is certainly scope for critical approaches to the general patterns of psychotropic

medication prescribing, and bodies such as the Royal College of Psychiatrists have

questioned whether widespread prescribing of high-dosage antipsychotic drugs is fully

justified on a clinical basis72. However, it would be a mistake to conclude from this that it is

necessarily an error or ‘bad’ practice to use drugs above the recommended levels or outside

of the categorised indications of the British National Formulary or product licenses.

4.56 We were concerned at the conflation of ‘errors’ reported through medication incident

reports and ‘off-label prescribing’ in the National Patient Safety Agency Report Building a

memory: preventing harm, reducing risks and improving patient safety73. Examples of such

‘errors’ according to this report include ‘the use of psychotropics above recommended levels

and the use of anti-epileptic drugs as mood-stabilisers’. The BNF continues to include

guidelines from the Royal College of Psychiatrists over the management of such doses, and

in the case of paediatric prescribing, includes advice on the use of unlicensed medicines or

of licensed medicines for unlicensed purposes74. We advise SOADs that we see nothing
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74 See British National Formulary for Children 2005, p.3.

2003/04 2004-05

Number % of Total Number % of Total

RMO’s plan unchanged 614 82.9 738 82.1

Plan slightly changed 110 14.8 139 15.4

Plan significantly changed 16 2.3 22 2.5

Totals 740 100.0 899 100.0



wrong in principle in authorising treatment outside of product licences or BNF recommen-

dations where the potential benefits appear to outweigh risks and disbenefits. This includes

the prescription of medicines, such as anti-epileptic drugs, which are not listed for the

treatment of mental disorder but are widely used for that purpose75; unlicensed drugs or

drugs that are not yet listed in the BNF; and dosages of psychotropic medication above the

BNF recommended limits:

• In July 2005 an MHAC Second Opinion Appointed Doctor reviewed and approved
medication given to the minor X (whose case we refer to at paragraph 4.219 & figure 77
below, in the context of mechanical restraint), including an SSRI antidepressant.
Although guidance from the Committee on the Safety of Medicines advises against
prescription of SSRIs to under-18 year olds, in the view of the RMO and SOAD
prescription of the drug in X’s case was justified on grounds of the severity of his illness
and because this was on a closely-monitored inpatient basis.

• In many other cases, patients who are detained under the Act may be severely unwell
and, given that such patients will be treated under conditions of close supervision on
hospital wards and have the safeguard of a statutory Second Opinion76, we do not think
that artificial or inflexible constraints should be placed on the prescription of
psychotropic medication.

4.57 Many service providers have policies on the use of high-dose medication. West London

Mental Health NHS Trust’s policy defines high dose antipsychotics as ‘a total daily dose of a

single antipsychotic which exceeds the upper limit stated in the Summary of Product

Characteristics (SPC) or BNF’ or ‘a total daily dose of two or more antipsychotics which

exceeds the SPC or BNF maximum using the percentage method’77. The policy requires

that:

• any medication prescribed in excess of BNF recommended doses must be recorded in
the patient’s notes, with an explanation and a clear care plan which will be reviewed by
the multidisciplinary team at regular intervals. The patient should be informed that they
are receiving ‘high dose’ medication and this too should be recorded.

• Monitoring requirements for pulse, temperature and blood pressure must be outlined
clearly in the care plan for the individual patient. An ECG, taken before treatment is
started, must be available for comparison at regular intervals to observe any changes
during treatment.

• All patients who are on high dose antipsychotics are encouraged to have a good fluid
intake of at least two litres daily, which is recorded in their care plan and monitored on a
fluid chart; and 

• All junior doctors must consult with their respective consultant or consultant on call
prior to prescribing any antipsychotic drugs above the BNF recommended doses.
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Recommendation 16: All services should ensure that their policies provide similar
safeguards to those outlined in paragraph 4.57 above for patients administered high-dose
medication.  

Section 61 reports to the MHAC

4.58 Section 61 directs the Responsible Medical Officer (RMO) of a detained patient to submit a

report on the current treatment and progress of any patient for whom a Form 39 (or

authority for neurosurgery under s.57) has been issued:

• when the detention power is renewed (or, for restricted patients, at the end of the first six
months and then on subsequent occasions when a report is sent to the Secretary of
State); and 

• at any other time if so required by the MHAC.

The MHAC is empowered under s.61 to provide notice to any RMO that an extant Form 39

(or authority for neurosurgery) shall not apply to treatment after a certain date: if the RMO

wishes to continue with the treatment, except in an emergency, a further authorisation

would be required. These powers to review and withdraw certificates are the formal

mechanism by which the Act ensures that SOAD certificates are not used indefinitely. In

practice, SOADs may also time-limit their Forms 39 by simply writing an expiry date on the

treatment plan that they describe, but where SOADs are prepared to leave the withdrawal of

their authorisation to the discretion of the MHAC reviewers they may instead advise us to

request a s.61 report after a certain period of treatment. We will also occasionally request a

s.61 report without prompting by the SOAD, where we wish to keep a particular treatment

under closer review for any particular reason (such as the use of high-dose medication,

polypharmacy or off-label prescribing).

4.59 In our Tenth Biennial Report we noted that visiting Commissioners had identified that

RMOs had failed to submit a s.61 report in a quarter of the 636 cases where Forms 39 had

been issued and detention renewed78. Because the MHAC does not receive notifications of

individual detentions or renewals, we are unable effectively to police this aspect of services’

duties towards their patients and towards us as an organisation, but this could be corrected

with arrangements for a future monitoring body or the Tribunal under the next Act.

Recommendation 17: We suggest that powers and duties equivalent to s.61 of the
1983 Act should be established within the next legislative framework, whether these centre
upon the Tribunal or the monitoring body, to allow for specific cases to be kept under review
and for authorisations to be time-limited where appropriate.   
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Case management of judicial review challenges 

4.60 In our last report we highlighted the administrative burden created by judicial review of

SOAD authorisations79. In this two-year reporting period, we have dealt with eight such

judicial review applications, and at least one letter before claim. One administrative

problem related to judicial review applications against SOAD decisions has been caused by

our own historic expectations over the length of time that it is acceptable to ‘hold’ a SOAD

authorisation for treatment in the absence of consent without implementing that

treatment, or for a certificate to remain extant once treatment has commenced. We are

aware that there is no legal requirement in relation to either period, and therefore have not

sought to establish an absolute rule. Nevertheless, if a particular Form 39 is to be acted on at

all80, generally we do not expect there to be a gap of more than about three weeks between

the issue of a Form 39 and the commencement of at least part of the treatment plan that it

certifies ‘should be given’. Where there is such a gap, we would usually expect that a new

Second Opinion should be arranged to consider any further treatment proposals in case the

circumstances of the patient have changed. We will also usually withdraw an extant Form 39

that is being implemented after between one and two years (depending on the complexity of

treatment and other aspects of the individual case) to ensure regular review of treatment

authority. SOADs may choose to time-limit their certificates where they wish to ensure a

review after a specified duration of treatment.

4.61 Where SOAD certification is subject to legal challenge to the High Court, the court usually

allows an injunction against the commencement of treatment when granting permission to

make an application for judicial review. In both Wilkinson and N cases discussed in our last

report81, the Forms 39 under challenge were unused but extant for over a year. We felt

bound to withdraw these forms during the legal proceedings to ensure a fresh consider-

ation, if and when the treatment injunction was lifted, of whether the requirement that ‘the

treatment should be given’ still held. In the PS and B cases discussed in this report (see

Chapter 1.46 to 1.62), SOADs had time-limited their certificates to ensure review after three

months, also therefore inadvertently rendering the challenges to them somewhat academic.

We face a dilemma in this: where a SOAD authorises a contentious treatment, or treatment

that may prove ineffective, he or she is all the more likely to wish to ensure a review of that

authorisation. Similarly, whilst legal proceedings clearly must be cause to set aside our usual

practice of withdrawing an unused authorisation after three weeks, it is more difficult to

justify allowing such an authorisation, which is necessarily contentious, from remaining

extant beyond our normal review periods. The issue of a fresh certificate during proceedings

would not necessarily help, given that this would lead to a further application to challenge

the new certificate82.
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4.62 In an appendix to his judgment in the B case discussed at Chapter 1.53 et seq above, Mr

Justice Silber, with the support of the lead judge of the Administrative Court and the Head

of the Administrative Court Office, proposed a framework to case-manage judicial

challenges to SOAD authorised treatment. It was noted that this is necessary not only to

address the problems of time-limited certificates, but also to avoid harmful delays in

administering treatment that has been certified as required. Therefore it has been agreed

that an oral case-management hearing will take place within two working days of any

challenge application being brought, where timetables for proceedings would be agreed

taking note of any time-limit on the Form and other relevant factors. All parties should

attend an interim order hearing at which a timetable would be agreed for a substantive

hearing, which would usually to be held as a rolled up hearing where the court considers the

permission application and then proceeds to deal with the substantive application.

4.63 There was some confusion over the judge’s earlier comments in the PS judgment, where he

talked of a seven-month-old Form 39 being ‘stale and out of date’83. Some commentators

read this to imply that the judge had established a general time-limit for the review of Forms

39. Although Mr Justice Silber alluded to representation from the MHAC as to why we had

used our powers under s. 61(3) to withdraw the Form 39 at the centre of the judicial review

challenge, it was not apparent from the judgment itself that the Form was regarded as being

‘stale and out of date’ because an injunction granted against the treatment that it had

authorised had precluded its implementation at all for over six months. We responded to a

number of queries about this aspect of the judgment and issued guidance to

Commissioners on timescales for Forms 39, which we published in a policy briefing for

Commissioners and reproduce at figure 57.

MHAC advice on the timescales for treatment authorised on Forms 39

Delays in initiating treatment

1 The Commission would expect the plan of treatment authorised by a SOAD on Form 39 to
commence within a reasonable time of that authorisation. In most cases, given that such
treatment is by definition necessary, we would expect treatment to commence as soon as
practicably possible. This expectation relates to the treatment plan as a whole, and not to
each particular aspect of that treatment plan (i.e. every category of drug authorised). The
Form 39 sets out a limit to authorised treatment and is not a prescription.

2 As a rule of thumb, we view a gap of three weeks between authorisation and
commencement of treatment as cause to consider withdrawing the authorisation and
requiring a further Second Opinion. However, this timescale is only a guide and
individual circumstances should be taken into account.
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83 R (on the application of PS) v (1) Dr G and (2) Dr W [2003] EWHC 2335 (Admin), para 24 



3 Where a significant delay in initiating a treatment plan authorised by a SOAD is the result
of an event that amounts to a change of circumstance in the patient's clinical condition
(such as, for example, physical illness), we would expect RMOs to consider seeking a
further Second Opinion before initiating that treatment. Where such circumstances are
brought to our attention, the Commission will consider using its powers under section
61(3) to withdraw extant SOAD forms. 

4 Where delays in initiating treatment under Form 39 are the result of ongoing legal action,
the Commission will consider means of keeping the authority extant, but may use its
powers to withdraw Forms 39 where it has no reasonable alternative.

Review of extant Forms 39

5 The procedure for review of extant Forms 39 is set out at section 61 of the Mental Health
Act and Chapter 16.36 of the Code of Practice. It is the RMO's responsibility to submit an
MHAC1 report form to the Commission upon the renewal of a patient's detention (or at
equivalent points in a restricted patient's detention), and at any other time at the
Commission's request. The Commission will thereafter take responsibility for determining
whether a fresh Second Opinion is required due to the age of the extant form.  

6 As a rule of thumb, the Commission will not usually allow Forms 39 to remain extant two
years after their issue, and in many cases will seek a further review after a year.  

Alerting the MHAC to Forms 39 in need of review.  

7 RMOs or other professionals may, of course, approach the Commission directly if they
encounter a Form 39 that they think should be considered for review, whether this is
because of a gap in the commencement of the authorised treatment or because the Form
has been extant for a particular period of time. Professionals should contact the Mental
Health Act Commission office in such circumstances.

8 Commissioners on visits who encounter Forms 39 that should be considered for review for
any of the above reasons should contact the Mental Health Act Commission office with
details, rather than demanding action of the hospital administrator or RMO. 

Fig 57: MHAC advice on timescales for treatment authorised on Form 3984

Second Opinion activity 

4.64 Figure 59 below shows Second Opinion requests for medication and ECT over the lifetime

of the 1983 Act, with percentage changes over the last seven years shown at Figure 60. Whilst

the numbers of Second Opinions overall continue to rise, the numbers of referrals for ECT

treatment may be showing a slight decline, perhaps as a consequence of NICE guidelines

which imply that ECT is a treatment of last resort (see paragraph 4.68 et seq below). In our

last report we suggested that a declining proportion of ECT referrals could skew the gender-

balance of Second Opinion referrals, given that more men than women are referred for
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medication, and more women than men for ECT85. In this reporting period male patients

have accounted for 59% of referrals, an increase of 4% from the last reporting period (figure

58).

Fig 58: Second Opinion requests by gender of patients, 2001/02 to 2004/5

4.65 Perhaps more significantly, the biennially-grouped data shown at figure 59 below shows a

steep and continuing rise in the number of Second Opinions for medication. The reasons

for this may only be surmised, but the statistics could reflect:

• changing general clinical profiles of detained patients (i.e., an increasingly ‘unwell’
population who are less likely to be able or willing to consent to treatment); and/or 

• a growing appreciation and care on the part of clinicians to consider whether apparent
consent from a patient has a genuine basis, rather than being based upon inadequate
understanding, capacity or freedom of choice; and/or

• an increasing desire on the part of clinicians to offset their accountability and liability in
prescribing psychiatric medication to detained patients in view of a perceived increase in
litigation in this area.

Over the last decade the volume of Second Opinion work has increased by about 250%,

although the MHAC’s staffing dedicated to Second Opinion work has remained at the same

level. It is notable that if the trend of increase continues at the rate shown in our graphic at

figure 59, the resources needed to fund the Second Opinion service (principally doctors’ fees

and travelling expenses) will also increase year upon year at a rate well above inflationary

increases.
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Fig 59: Second Opinion requests received by MHAC, England and Wales, 1985 – 200586

Med 6,116 -5.8 5,761 4.7 6,033 12.4 6,781 8.1 7,331 12.4 8,373 2.2 8,558

ECT 2,229 -2.7 2,169 -3.0 2,105 3.5 2,179 -7.8 2,008 -2.5 1,958 -5.4 1,853

Med & ECT 79 27.8 101 -12.9 88 35.2 119 -15.1 101 1.9 103 -13.6 89

TOTAL 8,424 -4.7 8,031 2.4 8,226 11.6 9,179 2.8 9,440 9.5 10,434 0.6 10,500

Fig 60: Second Opinion requests 1998/99 to 2004/05, showing percentage changes

4.66 Ethnicity and age profiles of patients for whom Second Opinions were requested in this

period are shown at figures 61 and 62 below.

Ethnic category 2003/04 % of Total 2004/05 % of Total

British (White) 6,120 58.7 7,179 68.0

Irish (White) 226 2.2 105 1.0

Any Other White Background (White) 567 5.4 385 4.0

White & Black Caribbean (Mixed) 79 0.8 122 1.0

White & Black African (Mixed) 59 0.6 17 0.2

White & Asian (Mixed) 49 0.5 30 0.3

Any Other Mixed Background (Mixed) 49 0.5 85 0.8

Indian (Asian or Asian British) 125 1.1 216 2.0

Pakistani (Asian or Asian British) 171 1.6 141 1.0

Bangladeshi (Asian or Asian British) 28 0.2 68 0.7

Any Other Asian Background (Asian or Asian British) 71 0.7 85 0.8
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87 The Government’s response to the report of the Joint Committee on the Draft Mental Health Bill 2004. Cm 6624,
p.38-39.

Ethnic category 2003/04 % of Total 2004/05 % of Total

Caribbean (Black or Black British) 490 4.7 706 7.0

African (Black or Black British) 243 2.3 322 3.0

Any other Black Background 93 0.9 91 0.8

Chinese (Other Ethnic Groups) 19 0.2 38 0.4

Any Other Ethnic Group 81 0.8 95 1.0

Not Stated 1,964 18.8 815 8.0

Total 10,434 100.0 10,500 100.0

Fig 61: Second Opinion requests: ethnicity of patients 2003/04 and 2004/05

Age Range 2003/04 % of Total 2004/05 % of Total

Under 16 19 0.2 30 0.3

16-18 256 2.5 226 2.1

19-59 7,682 73.6 7,597 72.3

60-74 1,452 13.9 1,573 15.0

Over 75 999 9.6 1,057 10.1

Not stated 26 0.2 17 0.2

Totals 10,434 100.0 10,500 100.0

Fig 62: Second Opinion requests: age of patients 2003/04 and 2004/05

4.67 Figure 63 below shows the outcomes of Second Opinions in this period (figure 56 on page

229 above shows outcomes in relation to proposed medication where dosages are in excess

of BNF recommendations). As we highlighted in our last report, the proportions may be

small but the absolute numbers are significant: at least 478 patients’ proposed treatment was

significantly altered as a result of a Second Opinion in the two years, an average of roughly

one every working day; and nearly 2,000 treatment plans were slightly changed, amounting

to between three and four patients on average each working day. We also have suggested that

the value of the SOAD system’s oversight of treatment plans cannot be measured simply by

changes made, given that RMOs draw up treatment plans knowing that they will be subject

to this system of scrutiny. It is important that the best elements of the SOAD system are

preserved under the proposed legislative framework for the next Act, and we are pleased that

Government is considering this aspect of their proposals in the light of our comments to the

Joint Committee on the Draft Mental Health Bill 200487. In particular, we urge Government

to preserve the position whereby the Tribunal or its medical experts have the authority to

certify treatment without a legal requirement that they secure the agreement of the patient’s

doctor to any limitation imposed upon the original treatment plan.
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88 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 10.57- 58.

89 NICE (2003) Guidance on the Use of Electroconvulsive Therapy. Technology Appraisal 59. London: NICE.

90 NICE media briefing on Technology Appraisal 59.

91 For the background to the Royal College’s statement to NICE, see Chapter 1 of RCPsych (2005) ECT
Handbook Second edition. London, Gaskell.
See www.rcpsych.ac.uk/publications/gaskell/samplechaps/122_5.pdf

92 McCall, WV, Dunn A,& Rosenquist PB ‘Quality of life and function after electroconvulsive therapy’ British
Journal of Psychiatry (2004) 185 405-9; Benbow SM & Crentsil J ‘Subjective experience of electroconvulsive
therapy’ Psychiatric Bulletin (2004) 28 289-91. The latter study of 54 patient questionnaires found that it was
more common for people to find ECT a little or a lot better than going to the dentist (27%) than to find it
much or slightly worse (20%). 85% of patients rated themselves as a little or a lot better at the end of the
course of treatment.

93 RCPsych (2005) supra.

2003/04 2004-05
Number % of Total Number % of Total

RMO’s plan unchanged 7,802 74.8 8,404 80.0

Plan slightly changed 1,002 9.6 980 9.3

Plan significantly changed 252 2.4 226 2.2

Not recorded 1,378 13.2 890 8.5

Totals 10,434 100.0 10,500 100.

Fig 63: outcomes of completed Second Opinions

Electro-convulsive therapy (ECT)

NICE Guidelines

4.68 In our last report88 we discussed the publication in 2003 of NICE guidelines for the use of

ECT89. These sought to restrict the use of ECT to situations where all other alternatives had

been exhausted and/or where the illness to be treated was life-threatening, and advised

against ‘maintenance’ ECT treatment. NICE took this position having considered evidence

from patients who had received ECT and reported cognitive impairment (usually in the

form of memory loss) as an adverse effect90, and in opposition to the statement of contem-

porary indications for ECT which it had requested from the Royal College of Psychiatrists91.

It acknowledged that there was inadequate research-based information on the effects of

ECT on memory, quality of life and other pertinent health outcomes. We noted then that the

guidance had been unsuccessfully appealed by the Royal College of Psychiatrists. Clinicians

using ECT have subsequently published research questioning assumptions made by NICE

over the likely effect of ECT on quality of life or function92.

4.69 In June 2005 a statement from the RCPsych Consensus Group was published as the first

chapter of the College’s revised ECT Handbook93. This notes that, whilst health profes-

sionals must take NICE guidelines into account, the latter cannot override the individual

responsibility of doctors to make decisions appropriate to the circumstances of an



individual patient. It envisages some circumstances when it might be considered in a

patient’s best interests to receive ECT treatment for depressive illness that is neither life-

threatening nor severe, nor proven resistant to other treatments, or as a maintenance

therapy. One such example might be where a patient has had the treatment in the past and

indicates it as a preference against other interventions. In such circumstances, the

Consensus Group recommends that clinical decision to depart from NICE guidelines

should:

• have a fully documented assessment of the potential risks and benefits of treatment to
which valid consent has been obtained;

• exercise particular circumspection in the use of ECT outside of NICE guidelines where
patients have never had the treatment before, and in all cases ensure that discussions
with patients about potential side-effects, such as retrograde amnesia for personal
memories, are undertaken and recorded;

• obtain a second medical opinion; and 

• use unilateral electrode placement and, where possible, avoid supra-threshold electrical
doses for at least the initial treatment in a prescription94.

4.70 We note that the RCPsych’s Consensus Group assumes that departures from NICE

guidelines will involve only consenting patients, and does not contemplate patients

receiving ECT treatment outside of NICE guidelines under the powers of the Mental Health

Act or, if incapacitated but informally admitted to hospital, under the common law. The use

of the Act’s powers to authorise ECT outside of NICE recommendations to a capacitated

patient who refuses consent does seem unlikely, but there may be circumstances where

treatment outside of NICE guidelines might be prescribed to patients who are incapable of

giving consent through the incapacitating effects of their illness. We do not feel able to

prejudge that, in the case of a detained patient, a SOAD would necessarily decline to

authorise such treatment.

A capacity test for ECT imposition?

4.71 Government proposed in its 2004 draft Mental Health Bill a capacity-test in relation to the

compulsory administration of ECT under the next Mental Health Act, so that clinicians

cannot use the powers of that Act to override a capacitated refusal of consent to ECT

treatment, except in an emergency95. We remain uneasy at what is arguably a rather selective

if not arbitrary application of a capacity-test in relation to psychiatric compulsion. Other

forms of compulsion that are not necessarily any less invasive than ECT (including

detention and forcible maintenance treatment with medication) will still be applicable in

the face of a capable patient’s refusal of consent.

4.72 The Joint Committee on the draft Bill accepted the view of the Law Society that patients for

whom compulsory ECT is indicated will be unlikely to have capacity to make a refusal of

consent96. This is contrary to evidence of practice under the current Act. Figure 64 below
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94 ibid. p.6-7

95 Draft Mental Health Bill 2004, clauses 178 – 9. See also Explanatory Notes (Cm 6305-II) paras 349-51.

96 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill . Vol 1, p.119 (from
evidence of the Law Society).
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97 ibid. p.217

98 See Chapter 3.27-40 above and also MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter
4.3 et seq.

99 Data source: MHAC data collection

100 It should be noted that the average percentage of ECT SOAD visits where emergency treatment has already
been given appears to have increased from an average of 12% in 2002/03 to an average of 19% in 2003/04
and 25% in 2004/05. We cannot explain this increase, although it may be related to the effect of NICE
guidelines promulgating ECT as a treatment only of last resort.

101 The criteria for overriding a patient’s refusal of consent under s58 of the MHA 1983 was dealt with in R (on
the application of PS) v (1) Dr G and (2) Dr W [2003] EWHC 2335 (Admin). The Commission has issued a
guidance note on this case (GN 2/04, January 2004).

shows that 36% of patients for whom a statutory Second Opinion to consider compulsory

ECT is requested are deemed by their RMO to be capable of consent but refusing to give it.

The Government takes the view that ‘ethical standards, professional guidance and multi-

disciplinary working would ensure that a consultant would not easily consider a patient

[with capacity who refuses ECT] to lack capacity’ 97. We are not as confident that the

concepts of mental capacity can or will be so objectively applied. We discuss at Chapter 3.27

above the problems of the danger of circularity of definition in determining mental

incapacity (i.e. that a patient’s decision to refuse treatment that appears self-evidently

necessary is taken to imply a lack of capacity). As currently formulated and applied in

practice, mental capacity in relation to treatment decisions appears to us to be too malleable

a concept to provide any real safeguard to patients, especially when it is determined in

individual cases by the treating clinician98.

Refusing consent

Female 1,002 (26%) Emergency powers used Yes 173 (17%)
100%

No 829 (83%)

Male 383 (10%) Emergency powers used Yes 76 (20%)
100%

100%
No 307 (80%)

Incapable of consent

Female 1,638 (43%) Emergency powers used Yes 389 (24%)
100%

No 1,249 (76%)

Male 787 (21%) Emergency powers used Yes 186 (24%)
100%

No 601(76%)

Fig 64:  ECT SOAD data 2003/04 to 2004/05 by consent status, gender and use of emergency

powers99

4.73 In our evidence to the Joint Committee on the draft Mental Health Bill we questioned why

ECT and not other interventions should be subject to a capacity-test and observed, in

relation to similar findings to those in figure 64 above relating to Second Opinion statistics

for 2002/03100, that:

For each authorisation [of ECT to patients determined to be capacitated but refusing
consent], two separate medical practitioners have concluded that ECT is in the patient’s
best interests101. Given this, and our concerns at the indeterminacy of the concept of
capacity, we do have some doubts that the proposed change in the legal framework for
administering ECT under formal powers would lead to all of these patients not
receiving treatment. Although it is possible that there would be some reduction in the



numbers of patients treated overall, we therefore suggest two equally likely effects of the
change:

(a) The apparent fluidity between categories of ‘refusing’ and ‘incapable’ patients in
current practice suggests that, were the law to make mental capacity the
determinant over whether ECT could be given, a number of patients currently
considered to be ‘refusing’ would be classified as ‘incapable’; and 

(b) For those patients who could not be classified as incapable, the use of ‘emergency’
powers could increase as a means for practitioners to provide ECT where clinicians
feel it is necessary for the patient’s treatment. The invocation of emergency powers
does, of course, deprive the patient of any safeguard over potential misuse of an
intervention102.

4.74 Based upon a literature review of academic studies and patient testimonies on issues of

consent, information and perceived coercion in relation to ECT, Rose et al have suggested

that approximately half of patients receiving ECT feel that they are given insufficient

information about the procedure and is effects and a third perceive themselves into having

been coerced into the treatment, even though most of the patients in the studies considered

appeared to have been treated informally103. Of the two studies involving detained patients

given ECT treatments (most of whom, incidentally, were deemed to have mental capacity)

one reported overall satisfaction with the treatment except for uncertainties over

information provision; the other reported that patients treated under formal powers were

less knowledgeable about ECT than informal patients and more likely to be dissatisfied with

the amount or quality of information given to them. Many patients’ concerns centred upon

not having possible side-effects, particularly regarding memory-loss, adequately explained.

These findings are implicitly challenged by more recent clinician-led studies mentioned at

paragraph 4.67 above, which were not considered in the literature review.

4.75 In the light of their findings of widespread perceptions of coercion, even amongst patients

who had signed consent forms for ECT treatment, the researchers claim that ‘neither

current nor proposed safeguards are sufficient to ensure informed consent with respect to

ECT, at least in England and Wales’. We agree with the researchers’ view that  

if the documenting of informed consent is designed to act as a safeguard for a contro-
versial treatment such as ECT, it clearly fails in a significant proportion of cases  

and we would argue that the reasons for this failure are inadequate provision of information

or other forms of more or less hidden (or even unintended) coercive practices. However, as

we have remarked above and in previous reports, we are more sceptical than the researchers

appear to be that establishing a capacity-test in relation to overt coercion would provide any

part of a solution to these problems104. It is difficult to see how the introduction of
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102 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 2, Ev 34 (MHAC), para
6.12.

103 Rose DS, Wykes TH, Bindman JP & Fleischmann PS ‘Information, consent and perceived coercion: patients’
perspectives on electroconvulsive therapy’. British Journal of Psychiatry (2005) 186; 54-59

104 The researchers’ claim that the Government has ‘rejected the Richardson Committee’s recommendation that
compulsory treatment should be based upon the principle of lack of capacity’ is not quite accurate with
regard to the special measures proposed over ECT, as we discuss above at paragraph 4.70 above.



essentially unstable thresholds based upon mental capacity would prevent ‘informed

consent’ being obtained from patients who in reality are too ill, too ill-informed, or too

frightened to give it. Neither can we see how such thresholds would prevent patients who

refuse treatment from having their refusal overridden on the grounds that they do not have

mental capacity to determine what should be done to them. The solutions to these problems

are not easily apparent, and would seem likely to rely upon attritional processes of training

and developing multi-disciplinary teams to be alert to the issues; close and critical

monitoring of practices; and developing a culture of user-involvement in care-planning and

treatment decisions. The introduction of a capacity-test threshold for compulsion is

unlikely to promote user-involvement for patients who are to some extent incapacitated by

their illnesses.

The ECT Accreditation Service (ECTAS)

4.76 In our Ninth Biennial Report we reported our national audit of ECT practice, suggesting

that about 20% of 230 ECT clinics were operating with substantial departures from best

policy, practice or training105. In October 2003 the Royal College of Psychiatrists enrolled 21

clinics from the United Kingdom and Ireland as the first wave of clinics signed up for

accreditation reviews under the ECT Accreditation Service (ECTAS)106. There are now more

than 60 clinics signed up as member-clinics of the scheme, with 28 having completed

accreditation. Ultimately it is hoped that all ECT clinics across the UK and Ireland will be

involved. The scheme is based upon a set of standards for ECT practice, with accreditation

requiring clinics to demonstrate through self/peer-review and audit that they provide safe,

effective treatment and an acceptable and dignified experience for patients. The review

process also involves patient questionnaires, and ECTAS is looking at ways to increase

service-user involvement. The scheme also acts as peer support through members sharing

information (including resources, such as leaflet information on ECT in languages other

than English107) and discussion of topics through an e-mail discussion group.

4.77 Given the concerns expressed by patients and user-groups over ECT treatment we believe

that the Department of Health should actively encourage NHS clinics to sign up for ECTAS

approval. Whilst the Healthcare Commission has stated that ECTAS accreditation is one of

the information sources that it will use to direct its inspection activities, it may be

appropriate for it to consider whether membership of the scheme should be a condition of

registration as an Independent Hospital if that hospital proposes to run an ECT suite.

Neurosurgery for Mental Disorder

4.78 Under s.57 of the 1983 Act, no patient (whether detained or informal) may be given

Neurosurgery for Mental Disorder (NMD) without certified authorisation by a panel

appointed by the MHAC. The numbers of referrals to the MHAC over the lifetime of the Act
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105 MHAC (2001) Ninth Biennial Report. Chapter 3.31-5

106 Adrian Worrall ‘Electric avenues’ Health Service Journal 7 October 2004 

107 ECTAS have indicated that they intend to provide access to translated leaflets through their website. See
www.rcpsych.ac.uk/cru/ECTAS.htm

108 This data therefore represents referrals by clinicians. It does not show numbers of patients who may have
been rejected at a clinical level prior to referral to the MHAC.



is shown below at figure 65 below108. Whereas, over the lifetime of the Act, the numbers of

NMD operations peaked at 65 for the two-year period 1989-91, and has now dwindled to a

few cases each year, in the years before the Act was passed far greater numbers of operations

were taking place. For example, between 1974 and 1976 there were 431 neurosurgical

operations for functional mental disorders in the United Kingdom, 8% (about 34) of which

were operations (possibly amygdalectomies109) for conditions involving repeated

violence110. It is barely conceivable today that patients exhibiting violent behaviour would

be referred for neurosurgery.

Fig 65:  referrals for Neurosurgery for Mental Disorder, England and Wales, 1983/84 – 2004/05111.

4.79 During this reporting period MHAC-appointed panels considered seven referrals for

Neurosurgery for Mental Disorder: four in 2003/04 and three in 2004/05. All but one were

authorised to go ahead, with the six operations (stereotactic bilateral anterior capsulotomy)

taking place at the University Hospital of Wales, Cardiff. One case had originally been

referred in 2002. There were four female and three male patients, with all patients (except

one whose ethnicity was not stated) listed as White British. The six patients who proceeded

to operations had either obsessive-compulsive disorders (three patients) or depressive

disorders. Of the three patients with depression, one had unipolar depression, one bipolar

depression, and one depression with general anxiety disorders and social phobia.

4.80 In the case where certification was withheld, the reasons given were linked to a need for a

more intensive exposure to various forms of psychological therapies before NMD could be

justified as a last resort; that the patient may have been misinformed about the effect of the
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109 Amygdalectomy (involving the removal of significant parts of the limbic system) was introduced as a means
of treating intractable epilepsy but, as it appeared to also reduce aggression, was used on occasion to control
aggression in patients without epilepsy. See Council for Science and Society (1981) Treating the Troublesome
London: CSS, page 8-9. The operation is not in use for the treatment of mental disorder in the United
Kingdom today.

110 Council for Science and Society (1981) supra, using data from Barraclough BM & Mitchel-Heggs NA ‘Use of
neurosurgery for psychological disorder in British Isles during 1974-6’ BMJ 9 December 1978, p.1591-3.

111 Data source: MHAC Biennial Reports 
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procedures by misplaced assurances from nursing staff and therefore had impaired ability to

give informed consent; and that the patient’s changeable clinical presentation in different

situations concerned the panel.

4.81 Since the end of this reporting period (31 March 2005), we have arranged two further panels

to consider new cases, both of which refused to certify NMD treatment. One patient

suffered from anxiety and depression with persistent and troubling obsessional thoughts,

which the panel recommended should be addressed through a programme of cognitive

behavioural therapy before NMD be reconsidered. The other patient blamed a change in

medication for a worsening of her depression with obsessive compulsive elements. Whilst

she retained mental capacity, she thought that it would take some months to ‘get back to

where she was’ and was in the meantime frightened to have the operation. In none of the

cases where certification was withheld did the panel rule out NMD treatment at some future

point.

4.82 We welcome the following research initiatives into NMD treatment:

• Because of the relatively small numbers and highly specialised nature of the operations,
a cooperative prospective clinical study is planned between the University of Dundee
and Ninewells Hospital, Dundee and the University Hospital of Wales, Cardiff: the only
two units in the UK currently undertaking this work. Planning meetings have already
taken place.

• A prospective study which aims to refine the surgical target within the brain is currently
underway at the University Hospital of Wales, Cardiff. Magnetic resonance imaging
(MRI) is being used to relate the details of the operation in individual cases with their
clinical outcome. Of 52 patients operated at the University Hospital of Wales since 1993,
10 have undergone a second operation. MR scans have been performed after 58 of the 62
operations, although not all cases will be suitable for inclusion in the study.

Deep brain stimulation

4.83 In our last report we drew attention to the advent of ‘deep-brain stimulation’ (DBS) for the

treatment of mental disorder such as depression and obsessive-compulsive disorder112.

Results from a pilot study into the use of the technique to treat depression were published

this year113. The technique involves the implantation of electrodes into the brain for the

suppression of activity in an area called the subgenual cingulate. Similar techniques, albeit

with different anatomical targets, have previously been used in the treatment of a range of

neurological conditions such as Parkinson’s disease. Clinical researchers at the University of

Toronto found that there was metabolic over-activity in the subgenual singulate of patients
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112 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 10.66-69.

113 Mayberg HS, Lozano AM, Voon V, McNeely HE, Seminowicz D, Hamani C, Schwalb JM, Kennedy SH. ‘Deep
brain stimulation for treatment-resistant depression’ Neuron Vol 45, 651-660, March 3 2005. See also
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disorders’. Alongside experiments with techniques involving electrical current between deep-brain implants,
research is being undertaken into the use of magnetism and other non-invasive methods of stimulating
neurological effects that could one day be used instead of ECT.



with treatment-resistant depression114, and experimentally treated six such patients with the

technique of chronic DBS. The treatment appeared to result in a striking and sustained

remission of depression in four of the six patients115. Clinicians in Belgium have previously

reported having achieved beneficial effects with chronic DBS for three of four patients with

treatment-resistant obsessive-compulsive disorder, who might otherwise have undergone

neurosurgery in the form of a bilateral capsulotomy116.

4.84 At the time of going to press we were informed that a patient detained under s.3 of the

Mental Health Act in the Oxford area was to undergo preliminary tests for the adminis-

tration of DBS. The patient concerned was consenting to the treatment.

4.85 Insofar as it involves procedures that have strong similarities to techniques of Neurosurgery

for Mental Disorder such as stereotactic subcaudate tractotomy (i.e. the introduction under

local anaesthesia and with the aid of a stereotactic frame of an object through burr holes in

the skull), some mental health practitioners and lay persons have assumed that the

safeguards of s.57 of the Act do or should apply to its use. However, we do not take the view

that DBS can fall within the description at s.57 of ‘a surgical operation for destroying brain

tissue or for destroying the function of brain tissue’. It would appear that the effects of the

operation on brain function are reversible by discontinuance of electrical stimulation. We

therefore concluded in our last report that the technique fell under neither s.57 nor s.58 of

the Act, in which case the Act provided no safeguards in relation to its use. Indeed, in the

case of a detained patient, the provisions of s.63 of the Act would theoretically allow the

treatment to be given to a detained patient who was either incapable of consenting or had

refused to consent to it, although we doubt either that the imposition of DBS to a refusing

patient would be acceptable in terms of wider human-rights considerations, or that it would

be likely to be proposed by any clinician.

4.86 We recommended in our last report that the Secretary of State should consider the

regulation of deep-brain stimulation as a treatment for mental disorder by introducing

safeguards for detained patients equivalent to those applicable for ECT117. Such regulations

may be made under s.58(1)(a) of the Act after consultation with such bodies as appear to the

Secretary of State to be concerned. Now that the treatment looks to be in use within the

United Kingdom we strongly advise the Secretary of State to undertake the consultation that

could lead to action upon our previous recommendation. We also recommend that consid-

eration be given to establishing some form of specific accreditation over clinics carrying out

this work.
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114 Patients were referred to the study by mood disorder specialists. All were considered resistant to all available
therapeutic options, and had failed to respond to a minimum of four different classes of antidepressant
medication at maximum tolerable dose. Five had previously undergone ECT treatment and all had
attempted cognitive-behavioural therapy without clinical improvement.

115 See also ‘Deep Impact’, the Economist, 3 March 2005. For a general account of DBS, see David Beresford
‘Surgery that made me smile’ and Laura Spinney ‘As if a black cloud is being lifted’, The Guardian, 9 June
2005.

116 Nuttin B, Cosyns P, Demeulemeester H, Gybels J, Meyerson B ‘Electrical stimulation in anterior limbs of
internal capsules in patients with obsessive-compulsive disorder’ The Lancet 1999; 354:1526

117 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Recommendation 42.



Recommendation 18: The Secretary of State should consider urgently the regulation of
deep-brain stimulation for the treatment of mental disorder, providing safeguards at least
equivalent to those applicable to ECT under the Mental Health Act 1983.

Physical healthcare

4.87 The physical health of seriously mentally disordered people is likely to be significantly worse

than that of the general population, for a variety of factors, including: self-neglect; poor

income; exclusion and stigma; lack of exercise or poor diet; damaging behaviours such as

heavy smoking, drinking, or illicit drug use; the health-risks associated with some types of

psychotropic medication118; the effects on the immune system of sustained stress or

trauma119; a reduced likelihood of seeking medical help for physical problems120. Research

has consistently found a high risk of premature death in people with mental illness from

both natural and unnatural causes121, with the mortality ratio in schizophrenia three times

that for the general population for all causes, and high levels of morbidity of the circulatory,

respiratory, digestive, endocrine and nervous systems122. Our own data on deaths from

natural causes is outlined at chapter 4.282 et seq.

4.88 Long-stay hospital patients may be particularly at risk of poor health, although such

patients also provide a stable population for strategic health-promoting interventions. A

study of patients at Rampton Hospital in November 2000 found high levels of obesity and

smoking123. Of the 250 patients studied (the 54% of the patient population that had

consented to take part in the study), obesity levels in male patients (36%) were double that

of the general male population, with three-quarters of male patients at least registering as

overweight to some degree. Three-quarters of the women patients registered as obese or

severely obese (roughly 31/2 times the average in the general UK women population), with a

further 12% overweight. Eighty-two per cent of men and 71% of women smoked. The
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118 Cormac, I., Ferriter, M., Benning, R., & Saul, C. ‘Physical health and health risk factors in a population of
long-stay psychiatric patients’. Psychiatric Bulletin (2005) 29; 18-20. Cormac, I., Martin, D. & Ferriter, M.
‘Improving the physical health of long-stay psychiatric in-patients’. Advances in Psychiatric Treatment (2004)
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11-53. This research data is republished and discussed in Jenkins et al (2002) supra. pp.134. See also Running
on Empty; Building Momentum to Improve Well-Being in Severe Mental Illness, June 2005. (Hafal; MDF;
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122 Brown, S., Inskip, H., & Barraclough, B (2000) ‘Causes of the excess mortality of schizophrenia’ British
Journal of Psychiatry, 177; 212-217
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majority of patients had significantly increased their body weight since their admission to

the hospital. The reasons for this are likely to be complex, but it is known that some

psychotropic medication leads to weight-gain, although low-levels of exercise amongst this

seriously ill patient population are also likely to be a factor. More than a third of the patients

reported breathlessness after climbing one flight of stairs. The study led to a number of new

initiatives at the hospital to address patients’ physical health, including the involvement of

multi-disciplinary teams to review diet and activity levels; encourage and facilitate exercise

and weight-loss; and reduce smoking.

4.89 It is a requirement of the National Service Framework for Mental Health that people with

severe mental illness should have their physical needs addressed124. Despite this, the Running

on Empty report published in June 2005 highlighted ‘an urgent need to ensure that a holistic,

supportive, choice-driven, approach is widely adopted into the everyday provision of care

[of people with severe mental illness] and delivered by all healthcare professionals’125.

4.90 Mentally disordered people in hospital settings should have access to physical health

promotion services, including specifically targeted information and support on issues such

as exercise; smoking; nutrition; housing; and safe sex. Where a patient has been admitted to

hospital involuntarily, we believe that it is imperative that adequate means for healthy living

(including diet, opportunity for exercise and fresh air, etc) are provided by the detaining

authority. In many hospital wards this duty of care is not being met.

4.91 It has been suggested that there is often a gap between mental health service users and their

professional and lay carers about physical health needs. A study by the charity Mentality

found that a commonly held view of professionals was that mentally disordered persons

‘have enough to worry about’ whereas service users expressed a strong interest in and

commitment to healthy living and achieving better physical health126. Whilst we believe that

more can be done to promote physical health (and to address physical health problems)

amongst detained patients, it is important that health-promotion and interventions

designed to address specific healthcare problems do not undermine detained patients’ right

to make autonomous choices over their lifestyle where they have capacity to do so. Even

patients who are to some extent incapacitated by their mental disorder should be engaged to

the maximum extent in their care and treatment127, so that coercion is used as a last resort

for proportionate aims. Because the 1983 Act can be taken as authority to provide psychi-

atric ‘nursing care, habilitation and rehabilitation’ without a patient’s consent128, there is a

potential for health promotion to involve further and unjustified infringements of detained

patients’ residual liberties. It would seem both ethically and practically more appropriate
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Service.
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that patients be empowered through dietary and lifestyle advice rather than coerced under

the cloak of treatment for mental disorder129. We discuss this in more detail in relation to

smoking at paragraph 4.92 below. The practice example given at figure 4.66 below shows

how patients may be empowered through health promotion and how this can have positive

effects on individual care and treatment and the milieu of psychiatric units.

Good practice in encouraging healthy lifestyles

The majority of patients in a new women's unit at the Berkshire-based Independent Hospital,
Thornford Park, had been in hospital care for many years. Some were restricted patients, who
had come from Broadmoor Hospital. Most were overweight and many were smokers.  

The hospital introduced a healthy lifestyles group, entailing the following initiatives: 

• patients received dietary advice, and the catering department produced healthier options
on the hospital menu;   

• the local GP practice's 'smoking cessation' team visited the hospital, offering advice and
support to patients who wished to stop smoking. Patients who gave up smoking were
offered free nicotine replacement therapy for an initial three months;

• patients who were allowed leave had enrolled at a local weight-watchers' group; other
patients had asked whether the weight watchers' group would visit the hospital for those
who were not allowed leave; 

• some women who had escorted leave were using the time to take brisk walks around the
hospital grounds; and one woman had started to use the hospital's running-track facility.  

Not all the women on the unit were taking part in these initiatives, but what had started out
with an initial involvement of just one or two patients had already grown at the time of the
Commission's visit, as other patients recognised the benefits to those taking part. Women
who were taking part in these initiatives were appreciative of their effects, stating that their
confidence was increasing, and some ex-smokers showing some pride in their achievements.  

Facilitating the opportunity for change and peer-support seemed to be the most effective way
of promoting healthy lifestyles at this unit. We doubt that enforcement of a smoking ban or
dietary regimes would have had similarly positive effects.     

Fig 66:  good practice in encouraging healthy lifestyles

Smoking

4.92 The Government has stated that the NHS will be generally ‘smokefree’ by the end of 2006,

although its 2004 White Paper recognised that in some psychiatric hospitals which are

patients’ main place of residence and therefore their home, this may not be achievable130.
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Subsequent Health Development Agency guidance appeared to rule out ‘blanket’

exemptions from smoking bans in NHS buildings and grounds, although it conceded that

case-by-case assessments could result in some long-stay patients retaining smoking

privileges131. The guidance suggested that smokefree policies could be empowering for

mental health patients and suggested that case studies have shown that NHS mental health

care Trusts can become smokefree. It condoned the practice of one long-stay institution in

phasing out smoking areas by making them unattractive, by limiting their use to two

patients at a time, having no television or radio, and providing only basic seating132. In the

Government’s consultation on the smokefree elements of the Health Improvement and

Protection Bill, launched in June 2005, it was proposed that regulations may exempt psychi-

atric hospitals and units, and long-stay adult residential care homes from the smokefree

legislation, since they act as an individual’s dwelling. The consultation suggested that

exploratory work will be needed to see how psychiatric hospitals and units can move to

become smokefree in the longer term. In Scotland it appears likely that all psychiatric

facilities will be exempted ‘on humanitarian grounds’ from the smoking ban proposed for

all public places133.

4.93 Anti-smoking initiatives such as smoking bans in public spaces, although now under

consideration or implemented across many European states, have already some history of

implementation in the United States. In the USA hospitalised patients have generally been

required to abstain from smoking since a national policy banning smoking in all hospitals,

including psychiatric units, was introduced in 1992. A number of psychiatric units in the

USA do, however, continue to provide some psychiatric patients with ‘smoking passes’134. It

seems likely, from what we have observed in the implementation of smoke-free policies in

this country, that a similar pattern of special allowances for certain groups of patients is

emerging as services seek to implement the Government commitment. There is a danger

that the issue of ‘passes’ may become something of a reinforcing measure or reward for good

behaviour, whether explicitly or by implication following risk-assessment procedures135.

4.94 Psychiatric services across England and Wales, in implementing the extant Health

Development Agency guidelines on case-by-case consideration of patients’ facility to

smoke, are faced with the dilemma of whether withholding tobacco from patients admitted

under the Mental Health Act is justifiable as a consequence of their detention in hospital, or

whether detained patients deserve special dispensation to smoke that will not be extended

to others. We can see that there is a risk of smoking bans adding to the unintended anti-

therapeutic consequences of admitting patients involuntarily to busy acute wards. Such

patient’s subjective experience of their care is likely to be highly coloured by the confiscation

of their cigarettes, especially where the care regime may often appear limited to the adminis-

tration of medication in a closed environment where there is little to do. Conversely, we
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accept that neither patients nor staff should be required to spend their days in an unhealthy

environment where they are exposed to passive smoking. The Healthcare Commission’s

environmental audit of psychiatric facilities over this reporting period found over a quarter

of all psychiatric units and wards either failed to provide non-smoking areas or did not have

such areas adequately separated from smoking areas136. The danger of exemptions to a

smoking ban (aside from the individual health risks and discomfort posed by passive

smoking) is that psychiatric inpatients will be excluded by default from health promotion

measures designed to help people stop smoking. It is important that psychiatric inpatients,

who are proportionally greater users of tobacco products than the general population, are

offered help in smoking cessation that continues after their discharge from hospital.

4.95 The percentage of people with mental disorder who smoke is higher than for the general

population, although less striking disparities can be produced by comparing smoking rates

of people with mental health problems with those of people from deprived socio-economic

groups (where, incidentally, mental disorder is most prevalent)137. Rethink report that over

70% of persons with psychotic disorders who live in institutions smoke, with over 50%

being ‘heavy smokers’138. Both the reasons that people smoke and the neurophysiological

effects of smoking are complex139, but we would highlight the following as relevant to the

situation of detained patients:

• Perhaps most importantly, smoking may be used by patients as a diversion or substitute
activity in ward environments where there is little alternative to inactivity and
boredom140. Such environments are likely to contribute to the heavy tobacco use of some
patients. Patients may find that the smoking room in some wards, or a space outside
designated for smokers, is a place where there is relative calm or opportunities to talk
quietly with others, for want of better or quieter facilities elsewhere on the ward. Where
‘going for a cigarette’ becomes a legitimate means of respite from the general ward
environment that is not otherwise available, services are unwittingly encouraging
smoking amongst their patients.

• Psychiatric patients, especially those who have not entered a hospital environment
voluntarily, may use smoking as a way of taking back or retaining some control of their
patterns of behaviour and their environment.

• It is possible that some patients find their smoking reduces some positive and negative
symptoms of their mental disorders. Smoking may have some antidepressant and
anxiolytic effects, although in the long term it seems likely to exacerbate rather than
relieve symptoms141. It may be experienced as improving cognition. It can reduce
parkinsonian side-effects of antipsychotic medication (although it may also increase
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138 ibid.

139 Wilhelm, K., Arnold, K., Niven, H. and Richmond, R. ‘Grey Lungs and Blue Moods: smoking cessation in the
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rates of akathisia and tardive dyskinsia)142. Smoking is known to effect the metabolism of
some antipsychotic drugs (particularly Clozapine), so that stopping smoking without
adjustment of dosage could bring out side-effects of the medication143.

• It may be that many people with mental disorder find it harder to manage nicotine
withdrawal symptoms of anxiety, depression or agitation, and therefore are less able to
stop or reduce smoking once they are addicted.

• Many forms of mental disorder cause risk-taking behaviour, neglect of health, and
general nihilistic outlook. This may make psychiatric patients disinclined towards
health promotion and difficult to engage in smoking cessation programmes, although
this is not to say that they should therefore be denied opportunities and encouragement
to address their smoking.

• The number of cannabis users is increasing144 and for a proportion of patients, particu-
larly in the younger age groups, smoking cessation strategies must take account of
concurrent cannabis use.

4.96 An Australian study has concluded that it is clinically inadvisable for persons with

depression to stop smoking precipitously145. Nicotine withdrawal left unaddressed may also

compromise psychiatric care in other ways: the nicotine withdrawal symptoms of

irritability and agitation are also symptoms most likely to cause disruption on a psychiatric

unit146. Some studies report that patients who smoke are more likely to disengage with

inpatient services with unmet psychiatric needs147. These findings suggest that total

smoking bans across hospital premises and grounds may be unsuitable for all types of

psychiatric facilities, but that smoking cessation services need to adopt a planned approach

involving education, nicotine replacement  or other drug therapy148 and the collaboration of

patients.

251

142 ibid.

143 Leon, J de. ‘Atypical Antipsychotic Dosing: the Effect of Smoking and Caffeine’ Psychiatric Services May 2004
Vol 55 No 5 491- 493 found that smoking (tobacco or cannabis) decreased levels of Clozapine and
Olanzapine metabolised, whilst caffeine increased the levels. Smoking appears not to affect risperidone,
aripiprazole, or quetiapine. Smokers required higher doses of Clozapine or Olanzapine for therapeutic
effect. Sudden cessation of smoking in a patient taking Clozapine could lead, within two to four weeks, to an
increase in Clozapine plasma levels by a factor of 1.5 on average. Further changes to drug metabolisation can
result from increases or decreases in a patient’s caffeine intake (whether from coffee, canned drinks or other
sources). If a patient stops smoking and increases caffeine intake there may be a particular danger of
dramatic increases in their plasma concentrations of Clozapine. It is likely that similar effects occur in
Olanzapine metabolism, but this is of less significance as its therapeutic window (and therefore the
threshold of toxicity where side-effects are more serious) is broader than that for Clozapine.

144 Smart R., Ogbourne A. ‘Drug use and drinking among students in 36 countries’. Addictive behaviours 2000;
25: 455-460 

145 Wilhelm et al (2004) supra (n.139)

146 Prochaska et al (2004) supra (n.134)

147 ibid.

148 See, for example, Williams, J., Ziedonis, D. Foulds, J (2004) ‘A Case of Nicotine Nasal Spray in the Treatment
of Tobacco Dependence Among Patients With Schizophrenia’ Psychiatric Services Sept 2004 Vol 55 No 19
1064-1066; Hayford K., Patten, C., Rummans, T., Schroeder, D., Offord, K., Croghan, I., Glover, E., Sachs, D.
& Hurt, R. (1999) ‘Efficacy of bupropion for smoking cessation in smokers with a former history of major
depression or alcoholism’. British Journal of Psychiatry (1999) 174, 173-178.



4.97 Patients who have been admitted to psychiatric facilities without their consent (and, being

detained there, may also be prevented from leaving hospital premises even for short

periods) may experience smoking bans as an additional and intolerable extension of the

State’s interference in their self-determination. It seems possible that enforcing a smoking

ban on patients whose detention in hospital is justified for the purposes of psychiatric

treatment would be found to be an unjustifiable interference in their human rights if this

were subject to legal challenge. On the other hand, special allowance for detained patients

who smoke may cause tensions where services have inpatient populations composed of

both detained and informal patients. Whilst informal patients are, in law at least, free to

leave hospital premises and grounds to smoke if they wish to do so149, services should

beware of establishing rules over smoking that have counterproductive effects. Smoking

bans could, for example, discourage informal patients (and those detained patients who are

allowed relative freedom of movement) from spending time in the ward environment or

otherwise engaging with therapeutic services and activities. It is possible that the self-

exclusion of some vulnerable patients who smoke from hospital grounds may pose greater

dangers than the health risks of smoking.

4.98 At present, we encounter a number of small units that do not allow smoking in any indoor

area, so that patients must go outside to garden or courtyard areas to smoke. Access to such

areas can be limited by staff shortages.

4.99 The practice examples at figure 67 are all taken from the Cheshire area, although they are

fairly typical of Commissioners’ observations across England and Wales.

Poor Practice

• An NHS unit whose main lounge, where the only television in the unit was placed, was the
designated smoking area. The non-smoking lounge was a side-room without television,
where medical equipment was also stored;

• An NHS ward where the smoking room was left with its door open, and without the
extractor fan switched on: the whole ward was permeated with smoke; 

• Access to the designated smoking room in one mixed-sex NHS unit leading past the
female dormitory: women reported feeling intimidated by male patients passing to and
from the room;

• An NHS psychiatric intensive care unit, generally in a poor environmental state, where the
smoking room was a bare unfurnished room, the sole object in which was an ashtray
placed in the centre of the floor;

• An Independent Hospital whose main lounge, where most patient activity and sociali-
sation was focused, was the designated smoking area. Commissioners reported a 'culture
of smoking' in the unit that excluded non-smokers: the manager of the unit appeared to be
constantly smoking during the Commission visit;

• A patient in a non-smoking Independent Hospital unit was allowed to smoke, but only in
her own bedroom. 
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Good practice

• A well-designed NHS high dependency unit ensured through ward layout that activity
was focused in the non-smoking lounge. Patients were actively encouraged to take
responsibility for the upkeep of the environment, including checking and maintaining the
smoking room. Community ward meetings were held involving patients and clinical and
domestic staff. The ward had multi-disciplinary management: on the day of the MHAC
visit the ward manager on duty was an occupational therapist. Staff seemed well-
motivated and the culture of the ward seemed pleasant and therapeutic. 

Fig 67:  smoking arrangements in psychiatric hospitals visited by the MHAC in Cheshire

Diagnosis of physical health problems in psychiatric care

4.100 All psychiatric patients should receive a physical examination upon admission to hospital,

with the intensity of that examination depending upon that patient’s history and presenting

symptoms150. NIMHE guidelines recommend a basic

physical examination within 24 hours of hospital

admission for all psychiatric patients151. A recent article

by Dr Jayne Greening suggests that every patient with a

long-term psychiatric disorder should undergo an

annual physical examination with blood-monitoring,

especially to cover variable such as blood-sugars; lipids

and prolactin152. Psychiatric disorder may mask

physical problems (not least because the patient may

not volunteer information about experiencing physical

problems, or may not be believed or understood when

doing so). The following case shows that the level of

examinations may be far from adequate in some

psychiatric facilities.

4.101 In its report of November 2002153, the Health Service Ombudsman outlined a finding in

favour of a complainant whose wife (Mrs X) died of septicaemia (blood poisoning due to

urinary tract infection) within two days of her admittance to a psychiatric assessment ward

for elderly patients. Mrs X was admitted from a routine GP appointment: she had a known

253

150 Porter, I (1996) ‘Is routine physical examination of psychiatric in-patients really necessary?’ Psychiatric
Bulletin 20, 218-220.

151 National Institute for Mental Health in England (2004) Mental Health Policy Implementation Guide:
Developing Positive Practice to Support the Safe and Therapeutic Management of Aggression and Violence in
Mental Health In-patient Settings. February 2004; Chapter 14. See also Garden G ‘‘Physical examination in
psychiatric practice’ Advances in Psychiatric Treatment (2005) 11; 142-9.

152 Greening J ‘Physical health of patients in rehabilitation and recovery: a survey of case note records’
Psychiatric Bulletin (2005) 29:210-212. See also correspondence from Drs Pitman & Phelan in Psychiatric
Bulletin (2005) 29:354.

153 Health Service Ombudsman (2002) Investigations Completed April-July 2002. 1st Report – Session 2002-2003.
HC 51-II. London; The Stationery Office. Case No. E.2390/00-01, p.56-64.

'Poor physical healthcare locally -

referrals slow. Regional Secure Unit -

dentist, doctor, chiropody, massage,

etc available readily within hospital' 

Yasmin Jackson, ex-s.3 patient, Wales

'No one asks about physical health'.

Angela Williams, ex-s.3 patient,
Somerset



mental disorder managed with Lithium and had several previous hospital admissions. The

Ombudsman’s report was critical of the Trust for failing to perform basic observations of

her temperature, pulse and respiration (TPR) and blood pressure, for failures in communi-

cation between staff members and with the complainant. Although the infection had been

correctly diagnosed the failure to monitor vital signs (and to give sufficient notice to the

husband’s concerns) would have missed any opportunity to identify an appropriate medical

response to Mrs X’s septicaemia. The Trust accepted the recommendations of the

Ombudsman’s medical advisors, which we summarise at figure 68 below, and which we

believe should be considered by all psychiatric services.

'Assessment wards should be able to isolate physical from psychological needs':

• Training should ensure that nursing staff are appropriately aware of the physical health
problems which are likely to arise in older people with both functional and organic mental
health problems; 

• all such patients should have base line temperature, pulse and respiration (TPR) and blood
pressure (BP) measures made and recorded as a matter of routine; 

• monitoring of these parameters should be undertaken consistently and recorded
appropriately when significant physical ill health problems arise; and

• nursing staff must report serious concerns raised by family members to the medical team
and particularly the ward round, and should report back to family members that such
concerns will be addressed.

Fig 68: summary of the Health Service Ombudsman’s recommendations on physical assessment in

psychiatric wards for elderly patients154.

4.102 It is established that long-stay patients can benefit from the input of visits by a primary care

doctor155. At Charing Cross hospital, a weekly three-hour primary care service is provided to

the acute adult psychiatric wards (with a limited service for older persons’ wards) by a GP.

Patients may self-refer, or be referred by clinical staff, and appointments are made just as

with any GP surgery (except appointment slots extend over a half-hour to acknowledge the

complex needs and communication difficulties of many patients). Demands on the service

are managed through priority being given to patients who are homeless, not registered with

another GP (or had not seen that GP for more than six months), or had been in hospital for

more than three months. A study of the service published in 2004 showed that this service

filled a gap in health care provision and would seem to indicate that health benefits can be

had from the extension of GP services into the acute sector as well as the long-stay wards.

On a national scale, we doubt that either sector has sufficient input from primary care

services to provide comprehensive physical health care to detained patients, although we see

a number of other examples of good practice (see figure 69 below).

254

154 Summarised from Health Service Ombudsman (2002) supra, p.63

155 Fisher, N & Roberts, J ‘Primary health care service for long-stay psychiatric patients’. Psychiatric Bulletin
(1998) 22; 610-612.
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156 Hambidge, D ‘Detection of organic causes of first episode psychosis’ Progress in Neurology and Psychiatry
Volume 9; No 4 May/June 2005

In July 2004 Commissioners noted the consideration paid to the physical health needs of
women patients at Heather Close, part of the South London and Maudsley NHS Trust.  The
Trust had noted in its clinical governance plans for 2004 that patients on this unit had no
access to GPs, and therefore established a weekly 9 to 5 open clinic staffed by a dual general
and mental health nurse, who would also review patients due to be seen on the following
week's ward round.  The review consisted of routine recording of patients' vital signs, with an
Electrocardiogram (ECG) where required, as well as general consultation.  Commissioners
saw in patients' notes good evidence of physical health care from nursing care plans and
evaluations, nurses and doctors' entries for ward rounds and correspondence with specialists,
including dieticians, diabetic nurses and a gynaecological specialist registrar.

Fig 69:  good practice example of women’s physical health care

Recommendation 19: Service providers should audit their practice in providing
physical health care (including initial physical examinations) to psychiatric inpatients and
ensure that they are meeting NIMHE guidelines. 

Physical health and diagnosis of mental disorder

4.103 Insufficiently thorough medical examinations of patients prior to or upon admission to

hospital could risk misdiagnosis and indeed even attribution of symptoms to mental

disorder where there is an underlying physical cause. In one complaint handled by the

MHAC in this reporting period (and separate from the case reported at paragraph 4.100

above), the presentation of an elderly patient’s urinary tract infection was misread as signs

of dementia.

4.104 A study by Dr Dave Hambidge, a consultant psychiatrist who has been a Second Opinion

Appointed Doctor and who provides independent reports for patients’ MHRT applications,

suggests that organic medical conditions are not routinely examined for when patients are

diagnosed with schizophrenia, despite all current standard textbooks’ exhortations that

organic causative factors should be excluded in such a diagnosis156. In interviewing and

reviewing the medical records of 56 detained adult patients who applied to the MHRT

between 2000 and 2003 in the North-west of England, and who had been detained for less

than a decade, Dr Hambidge found that:

• Blood tests results were recorded for 52 patients. Of these, 20 (38%) showed abnormal
blood-test results (ABTR), including elevated glucose (6, or 12%) or white blood count
(7, or 13%). Abnormal glucose levels could indicate diabetes or the side-effects of
medication, although none of the patients evidencing these were undergoing further
investigation. Elevated white blood count could be indicative of viral infections of the



central nervous system, including neurosyphilis. Only two patients had received
serological tests for syphilis (both negative). Given a reported rise in cases of syphilis in
England in recent years, more widespread use of serological tests for syphilis perhaps
should be reconsidered as a part of the differential diagnosis of any psychiatric patient. It
is also possible that some cytomegalovirus (herpes) infection, which most adults will
have had at some point and which can remain asymptomatic, may contribute to the
symptoms of schizophrenia and that this contribution an be reduced with the adminis-
tration of the antiviral agent158.

• Urine drug screening had been undertaken in 23 (44%) patients, although surprisingly
few first admissions, or those known or suspected of using illicit drugs, were tested. Of
those who were tested, a third tested positively for cannabis. Lack of detection could lead
to misdiagnosis, inappropriate medication or failure to use appropriate interventions159.

• Of 49 patients whose documentation was indicative either way, 38 (77%) had neither
EEG nor neuroimaging that could be of use in discounting temporal lobe epilepsy, brain
tumour or Creutzfeld Jacob Disease (CJD) from their diagnosis.

• Of 41 patients whose documentation was indicative either way, 24 (42%) had clearly not
been given any Electrocardiogram (ECG) tests. Two patients prescribed Clozaril (for
which the risk of tachycardia indicates ECG recording before treatment is commenced)
had no ECG records in their notes. Two further patients without ECG records were
taking more than one antipsychotic drug simultaneously, and one was taking three
different antispychotics (as part of a drug regime totalling six different psychotropic
agents), which increased their vulnerability to cardiac abnormalities.

This study would seem to point to a widespread failing in diagnostic and ongoing tests for

organic conditions which may underlie, or be a causation of, psychiatric illness and its

treatment.

Arrangements for the care of physically disabled patients in 
psychiatric units

4.105 Commissioners continue to note poor provision made for patients with physical disabilities

in psychiatric facilities (see figure 70).

4.106 The Healthcare Commission’s environmental audit of psychiatric facilities over this

reporting period found that only 42% of psychiatric facilities provided suitable access and

facilities for people with special needs160. Only 36% of acute units, 42% of PICUs and 26%

of forensic facilities met this standard. Surprisingly, only 55% of elderly wards provided

adequate facilities and access for people with special needs.
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158 Dickerson FB, Boronow JJ, Stallings CR, Origoni AE, Yalkin RH. ‘Reduction of symptoms by valcyclovir in
CMV seropositive individuals with schizophrenia’. American Journal of Psychiatry 2003; 160:2234-6.

159 Ley A, Jeffrey D, Ruiz J, McLaren S, Gillespie C. ‘Under detection of comorbid drug use at acute psychiatric
admission’. Psychiatric Bulletin 2002; 26:248-51.

160 Healthcare Commission (2005) National Audit of Violence, p.15.



Mr F had developed psychotic symptoms whilst undergoing treatment for Parkinson's Disease
in hospital, and was transferred to psychiatric facility under s.2 of the Act. When a
Commissioner visited him, she heard from him and his wife that his physical needs were not
being met in the psychiatric ward. Although his condition varied from day to day, he was
often immobilised and required help for the slightest movement, such as putting on his
glasses. His bed was unsuitable, as it could not be adjusted to enable him to sit upright; and
the wheelchair on loan from A&E was inappropriate and in poor condition: his wife said that
she had found him left slumped in that chair. There was no disabled toilet on the ward and he
required help to use the urine bottle with which he was supplied. He had been briefly
transferred to an elderly ward, which had a disabled toilet, but they had been unable to cope
with his disturbed behaviour. He was 'specialed' by an agency nurse who was stationed
outside his room. 

Mrs V, a woman in her 50s, had been detained under s.3 on an acute admission ward for
three months when we met her.  She raised with us the lack of facilities on the ward to meet her
disability needs: she had significant problems with her back, hips and knees and walked with
a frame. She received physiotherapy, but was unable to use the baths or the shower on the
ward (consequently having to bathe on an adjacent elderly care ward when facilities and
staff were available for her use, therefore preventing her from having a bath in the mornings
as would be her choice), and was unable to use any of the ward toilets as they had neither
grab-rails (which would have posed a risk to others as ligature points) nor raised toilet seats.
She described using the toilets whilst standing, leaning on her frame, often soiling her clothing
in the process. We asked the hospital to provide a raised toilet seat within seven days of our
visit and contacted the Trust Chief Executive over their compliance with the Disability
Discrimination Act.

Fig 70: examples of poor provision for physically disabled patients

Recommendation 20: Psychiatric service providers should audit their arrangements
and facilities for caring for physically disabled patients to ensure that they meet the require-
ments of the Disability Discrimination Act and provide quality care in a humane
environment.   
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The Mental Health Review Tribunal 

4.107 The MHAC does not have a monitoring role in relation to the Mental Health Review

Tribunal. In our Tenth Biennial Report we wrote that:

because the Mental Health Review Tribunals come under the supervision of the Council
of Tribunals and their hearings can be subject to legal appeal, the Commission has
confined its observations about them over the years to the general. The Secretary of
State has confirmed that it is not expected of the Commission to monitor the work of
Tribunals under the present system161.

We noted in our report that, under the proposed Mental Health Bill, where the Mental

Health Tribunal would have a much broader involvement in the exercise of powers and

discharge of duties (including sanctioning compulsion and reviewing its own decisions to

do so), this position could be less tenable for the Commission’s successors162.

Problems in MHRT administration

4.108 In making our general comments about the Tribunal in this report, we are mindful that its

functioning has been a matter of great concern in recent years to many mental health service

professionals and to patients. The Institute of Mental Health Act Practitioners compiled a

dossier of problems encountered by Mental Health Act Administrators and have submitted it

to the Department of Health. These problems include communication problems; late cancel-

lations; difficulties in listing cases; lack of Tribunal clerks; and breaches of patient confiden-

tiality through administrative error. The following example of the Commission’s own

findings is taken from our visit report to a central London hospital in the summer of 2004:

Commissioners were told of serious problems with the administration of and organisation of
MHRT hearings, causing enormous distress to patients, considerable difficulties and
inconvenience for staff and a great deal of additional work for Mental Health Act
Administrators. The patient services manager described the problems as 'worse than ever
before' and gave the following examples:

• hearings being adjourned or rearranged at the last minute; 

• panel members being misinformed about the date or venue of the hearing, resulting in
one or more members being absent;

• panels turning up for hearings for patients who have been discharged, despite the MHRT
office being notified of discharge; 

• hearings arranged on days when RMOs cannot be present; and 
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161 Mental Health Act Commission (2003) Tenth Biennial Report: Placed Amongst Strangers, para 20.19. Some
legal commentators argue that the 1983 Act does, in fact, place the Commission under a legal obligation to
review the operation of the MHRTs as they relate to detained patients by virtue of the lack of specific
exclusion (e.g. Jones, R (2004) Mental Health Act Manual, ninth edition, p.441).

162 MHAC (2003) Placed Amongst Strangers, para 20.19.
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• multiple bookings for hearings on one day with the result that at least one case cannot be
heard163.  

Fig 71: extract from an MHAC visit report, June 2004 (central London hospital)

4.109 It is clear that the 2004 centralisation of the MHRT secretariat offices in London and

Middlesex has created some difficulties which have yet to be resolved. Shortly before it was

implemented, the centralisation was explained to Parliament as a rationalisation whose

benefits would be consistency of approach in listing of cases; better and more flexible use of

staff and resources; and assurance for the Secretary of State for Health that his or her

statutory obligations are met164. Following centralisation the Southern Region MHRT told a

Parliamentary Committee that it had had resulted in unsuitable accommodation for the

London MHRT secretariat (where, for example, the telephone systems were inadequate for

multiple use), and an exacerbation in staff turnover so that around 70% of London

administrative staff had been with the Tribunal for less than a year, leading to staff training

problems165. Government has recognised that there are problems with the English MHRT

administration166 and has instigated a programme of improvement work involving:

• investment to upgrade IT systems and train staff in its use;

• improvements to the handling of incoming telephone calls and to the use of other
communication facilities including e-mail, fax, web-site etc;

• improvements in the advance booking system, with an aim to book Tribunal panels four
weeks in advance of all hearings after April 2005;

• better staff induction, training and development; and

• a trial to test the viability of moving back to a more localised approach to case-
management167.

4.110 The data available from the MHRT (figure 72) shows some improvement in the numbers of

‘postponed’ hearings since their highest level in 2002. However, as the category of

‘postponed hearings’ encompasses all applications that did not reach a hearing for whatever

reason, this improvement cannot be assumed to result from better administration168.

163 We note, however, comments from some MHRT members that the opposite of this problem also occurs – i.e.
panels being convened (at daily fees) for a single hearing in some hospitals – and so it would seem that the
correct balance between the requirements of justice and value for money are not always being met.

164 Hansard, 20 November 2003, column 1393W (Ms Rosie Winterton)

165 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 3, p.440
(Supplementary Memorandum from MHRT Southern Region DMH 444).

166 These problems are not shared by the MHRT administration in Wales, which is administered separately.

167 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 3, p.1177
(Memorandum from the Dept of Health, DMH 453).

168 Some cancellations may be due to patients withdrawing applications, or to patients being discharged
between the application and the hearing. It has been suggested that RMOs may discharge patients to avoid
conflict and/or the administrative burden of preparing for the hearing: see Crimlisk, H. and Phelan, M.
‘Mental Health Review Tribunals; Time for a change?’ British Journal of Psychiatry (1996) 169, 678-681; Peay,
J (1989) Tribunals on Trial, Oxford University Press.



Anecdotal reports from services would appear to indicate that there is still much

improvement to be made. It would be helpful for the MHRT to report its activity with more

specificity in its annual reports.

Recommendation 21: Government must give urgent attention to the concerns of users
of the MHRT service and take remedial action over administrative problems with that
service.   

Fig 72: MHRT applications, hearings and ‘postponed’ hearings; England & Wales, 1986-2004169

Note: ‘admissions’ includes all formal admissions to NHS & Independent Hospitals, and changes from informal to ss.2 & 3 in NHS
facilities; excludes some but not all short-term powers for which MHRT not applicable. Total unknown for 2004. ‘Postponed
hearings’ includes all applications that did not reach a hearing, whether postponed, abortive or cancelled: December 2004 figure
estimated from previous 11 months’ data by DH.

4.111 Meanwhile patients continue to complain to Commissioners about their MHRT hearings

having been cancelled at very short notice and then having to wait months for another date.

The worst delays seem to be in relation to restricted patients, due to the required involvement

of a legal member from an approved panel of circuit judges and Queen’s Counsel, although

short-notice cancellations have also been noted as a problem for all hearings. This is of great

concern to us due to the distress and anxiety caused to patients; because it undermines the

efforts of staff to ensure that patients are informed of their rights and can exercise those

rights; and because cancellation of hearings creates a situation of detention without effective

leave to appeal which is potentially in breach of ECHR requirements.

Recommendation 22: Government should focus resources and efforts into reducing
cancellations of patients’ MHRT hearings.   
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169 Source: Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 2, p.504/5
(Further Memorandum from the Department of Health: Resources and the Regulatory Impact Assessment,
DMH 404). Admission figures from DH Statistical Bulletins Inpatients detained under the Mental Health Act
and Other Legislation issued between 1986 and 2004.
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Patients’ applications to the Tribunal

4.112 In 1995 it was reported that only one in four of all

patients detained under s.2 exercised their right to

apply to the Tribunal170. In 2005, the House of Lords’

Appellate Committee considering the MH case was

informed that 70% of s.2 patients made no application

to the Tribunal. Whilst their Lordships were unable to

tell the causes behind the recent statistic, the 1995

research did look for such causes in detail. Researchers

analysed the available case notes of all patients detained

under s.2 in the Oxfordshire Regional Health Authority

during 1993 (384 patients) and interviewed 40 detained patients on the penultimate day

before their right of appeal would expire171. They found that patients were more likely to

appeal if they had previous admissions, and/or were educated to ‘A’ level standard,

suggesting that legal rights were not explained in a way that all patients could understand.

The research unsurprisingly found a strong link between cognitive impairment or loss of

motivation through mental disorder and reduced likelihood of initiating an appeal in

writing to the MHRT. The main reasons given for not appealing by interviewees (all of

whom had sufficient mental capacity to consent to the research) was not being aware of

rights and being deterred by having to apply in writing.

4.113 The researchers concluded that ‘the appeals procedure against detention under section 2 of

the Mental Health Act is not a satisfactory way of protecting the civil liberties of patients.

The procedure has two main flaws: firstly, the patient has to initiate the appeal and, secondly,

there is an unsatisfactory method of informing patients of their right to appeal’. The Court

of Appeal in MH172 came to an essentially similar conclusion, declaring the lack of

automatic review to be in breach of Article 5 of the European Convention, but this was

overturned in October 2005 by the House of Lords following a Government appeal (see

Chapter 1.89 et seq).

4.114 In our last Biennial Report we noted, in the wake of an out-of-court settlement of a similar

case, that Tribunal acess for patients whose detentions under s.2 were extended pending

displacement applications ‘may… fail ECHR requirements of transparency and

predictability’173. We recommended that Government could set an example of promoting a

human rights culture in mental health services by providing a clear framework for such

appeals through a policy statement allowing transparency and predictability in the use of
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170 Bradley, C., Marshall, M., Gath, D ‘Why do so few patients appeal under section 2 of the Mental Health Act?’
BMJ 1995; 310: 364-367 (11 February).

171 Bradley et al, supra. Section 2 patients are detained for assessment and/or treatment for up to 28 days. They
may appeal to the Tribunal within the first 14 days of their detention. The study interviewed patients as close
to the deadline as to be sure that they would not, unprompted, have appealed their detention, but with a day
to go so that patients who became aware of their right to appeal as a result of the researcher’s visit should
have an opportunity to do so.

172 R (on the application of MH) v Secretary of State for Health [2004] EWCA Civ 1609

173 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 3.15.

'Found out how to appeal by word

of mouth. Daunting to go to panels

& trying to put case across. Given

list of solicitors – but no idea if need

to pay or who is best one, etc'.

Yasmin Jackson, ex-s.3 patient, Wales
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s.67(1)174. Although we were disappointed that that Government successfully challenged the

Court of Appeal judgment in the MH case to the House of Lords, we hope that it will now

consider what action can be taken to provide adequate safeguards to patients otherwise

disadvantaged by their legal status or mental incapacity.

Recommendation 23: Government should ensure that persons are not denied their
Article 5 rights by reason of mental incapacity or legal status. We recommend that it
publishes a policy statement on the use of the Secretary of State's discretion to refer cases to
the Tribunal under s.67(1) of the 1983 Act, and directs hospital managers or social services
authorities to notify the Secretary of State whenever an application is made under s.29 to
displace a patient's Nearest Relative, so that the position can be considered.   

4.115 The data shown at figure 72 (page 260) indicates that the numbers of applications to the

MHRT have shown a slight rise even in the face of a (similarly slight) decline in the overall

numbers of detentions. The explanation for this may be that more patients are aware of their

rights to apply to the MHRT, or that hospital staff are being more proactive in helping patients

make applications. We are far from confident that patients are given adequate information

about their rights in hospital, but this may be an indication of some improvements.

4.116 In 1998 the courts found that a patient who exercised his or her right of appeal under s.2 did

not have that right cancelled if their legal status changed to s.3 detention before the hearing

took place175. At the time of writing, an application for judicial review had been lodged

seeking to extend this principle to a s.3 patient for whom a supervised discharge application

is accepted before their Tribunal hearing against s.3 detention can be heard. In correspon-

dence with the applicant’s solicitor we have written that we support such an extension of the

principle, although we understand that it is MHRT policy at present to view acceptance of a

supervised discharge application to cancel any outstanding appeal against s.3 detention.

Part of our reasoning against this policy is simply that the acceptance of a supervised

discharge application is in no way a guarantee that discharge from detention under s.3 is

imminent.

Length of MHRT hearings

4.117 The average MHRT hearing time reported in a three-month pilot study in 2001 was one

hour and thirty-nine minutes176, although there are still examples (primarily relating to

restricted patients) where a single hearing extends for more than a day177. Hearings are most

likely to be extended where cross-examination of witnesses takes place, which the courts

have suggested may be a requirement where such witnesses’ hearsay evidence is crucial to

174 ibid, recommendation 1

175 R v South Thames MHRT ex parte M (1998) COD 83

176 Source: Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill, Vol 2, p.507.

177 See, for example, our report on R (on the application of DJ) v MHRT and others [2005] at Chapter 1.94 et seq
above; this hearing considering detention under s.37/41 lasted five days. In our Tenth Biennial Report
(Chapter 7.24) we noted a three-day hearing of the Tribunal’s fore-runner (the Lunacy Commission) from
1838: it is perhaps right and inevitable that difficult cases should have extended hearings.



the decision to be made178. This should perhaps sound a note of warning regarding the

potential for lengthy adversarial hearings where the Tribunal is given the role of authorising

compulsion under the Mental Health Bill proposals179.

Patients’ withdrawal of MHRT applications

4.118 Patients may request cancellation of their application for a Tribunal in writing at any

time180. Any such request received before the hearing commences is granted automatically

where it is accompanied by a letter from the patient’s solicitor stating that the patient freely

consents to the request and understands its implications; if there is no such accompanying

letter the Tribunal chairman will exercise his or her discretion. Patients are most likely to

withdraw applications when they feel that they have little chance of their appeal succeeding,

and wish to reserve their right to appeal until later in their period of detention. In 2004 we

were made aware of one Tribunal which was cancelled, at the patient’s request, during the

hearing itself. The Tribunal had sat for over two hours hearing all of the evidence when the

patient requested, and was granted, leave for the hearing to be discontinued and the

application withdrawn. We discussed this case with the Tribunal secretariat, who recognised

a residual discretion in the Tribunal rules which allowed the sitting Tribunal to allow the

application to be withdrawn, but suggested that once the Tribunal is seized of the matter

and has entered into its judicial function it would usually be hesitant to abandon the hearing

without good reason (for example, that the hearing was causing the patient emotional

damage and discontinuation was the best means of addressing this). A patient who is given

leave to withdraw their application in such circumstances will not have exercised their right

to an MHRT hearing in that period of detention and will be able to apply again.

Outcomes of MHRT hearings

4.119 The outcomes of Tribunal hearings over the last five years

are given at figure 73 below. Overall, about one in ten

Tribunal hearings result in discharge of some

description. We have suggested to the Tribunal that it

should collate these figures categorised against the

section of the Act under which the appellant was

detained, as we believe that there are broad variations in

this proportion depending on whether the patient is

detained under, for example, Part II civil powers or Part

III powers related to criminal justice. In depositions to

the Administrative Court in December 2003, it was

suggested that 22% of hearings of restricted patients result in conditional or absolute
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178 As in the DJ case itself (see note 177 preceding).

179 Government has challenged the assumption (of, amongst others, his Honour Judge Sycamore at Draft
Mental Health Bill, Vol 2, pp.440) that, under the Bill proposals, the length of Tribunal hearings will increase
by 50%: ‘this is based upon an untested assumption of the time required to consider a proposed care-plan,
and needs to be balanced by other assumptions – for example it would be fair to assume that because
Tribunals will be automatic, many will be uncontentious, and capable of being dealt with expeditiously’ (Vol
2, p.178).

180 MHRT Rules 1983, r.19: ‘An application may be withdrawn at any time at the request of the applicant,
provided that request is made in writing and the Tribunal agrees’.

'I have appealed three times in

three years but have only used the

Tribunals as reviews although the

hospital and myself did not feel I

was ready to be released. The

people in my Tribunals were OK

and told the truth to the best of

their knowledge.'

Richard Holmes, s.37/41 patient,
Yorkshire
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181 R (on the application of P) v Secretary of State for the Home Department [2003] EWHC 2953 (Admin), para
20). See Chapter 1.175 et seq above for a discussion of the case.

182 See note 168 above on RMO-instigated discharges prior to MHRT hearings.

183 Data source: MHRT secretariat 

184 See Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill, Vol 2, Ev 29. The
MHAC put similar concerns to the Richardson Committee in 1998/9.

185 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill, Vol 1, pp.101.

discharge181. It seems likely that the Tribunal would discharge restricted patients at a higher

rate than they would discharge other patients, given that other agencies are likely to

discharge unrestricted patients when the conditions for compulsion are no longer met, and

so fewer unrestricted cases who warrant discharge are likely to still be detained at the time of

their hearing182. For restricted patients, the only other authority that has a power of

discharge is the Home Secretary, and data shown at figure 162 (following Chapter 5.138

below) suggests that, whether intentionally or not, the Home Office has significantly passed

over the responsibility for discharging restricted patients to the Tribunal during the lifetime

of the 1983 Act.

Decision of MHRT 2000 2001 2002 2003 2004

Absolute Discharge 858 854 744 923 709

Delayed Discharge 342 334 427 518 317

Conditional Discharge 39 89 90 141 145

Deferred Conditional Discharge 97 74 101 265 180

Total Discharge 1,336 1,351 1,362 1,847 1,351

No Discharge 10,199 10,229 8,637 9,906 10,546

% of Discharges to Hearings 12% 12% 14% 16% 11%

Fig 73: Outcomes of Mental Health Review Tribunals, England, 2000 - 2004183

Conflicts of interest 

4.120 In this reporting period the courts have considered the issue of conflicts of interest in

Tribunal panel members. We discuss this at Chapter 1.101 et seq, where we summarise the

current MHRT guidance on conflicts of interest. We were surprised to learn that the MHRT

found no potential for conflict of interest or bias when a restricted patient found that the

Tribunal chairman who was hearing his appeal was the judge who had originally ordered

him to hospital under a restriction order. At the time of writing this matter was proceeding

to judicial review, and we had made our views known to the parties concerned.

4.121 In our evidence to the Joint Committee on the Draft Mental Health Bill, we pointed to the

potential for conflicts of interest or bias to arise from the proposed Mental Health Tribunal

role in hearing patients’ appeals against the imposition of formal powers when it had

imposed those powers itself184. Other contributors made similar submissions, and the

Committee recommended that, to avoid potential conflicts of interest or the appearance of

bias in such a future system, any Tribunal member who was apart of the panel which

authorised treatment in a particular patient’s case should not sit on further panels hearing

that patient’s appeals against the continuance of such powers185.



4.122 In the present legal framework for psychiatric detention, most patients enter compulsion

through civil processes that have no judicial element. It is only in the case of patients

detained consequent to court orders under Part III of the Act, or those detained under

equivalent provisions of the Criminal Procedures Insanity Acts, where there will have been a

judicial determination at the start of the patients’ detention that their mental disorder

warranted the imposition of compulsory treatment in hospital. In this sense, the position of

patients admitted to hospital under court orders under the present legislative framework

could be argued to be broadly analogous to patients who would be admitted to longer-term

detention through a Tribunal determination under proposed powers.

4.123 Under the present Act, the question in law that the MHRT must consider for patients who

appeal against their detention subsequent to court orders, whether they are restricted

patients or not, is whether the Tribunal panel is satisfied by the evidence of the detaining

authority that the patient is at that point suffering from any classified form of mental

disorder of a nature or degree that makes detention in hospital for medical treatment

necessary in the interests of his own health or safety or with a view to the protection of

others186. Whilst, in practical terms, the question before most Tribunal hearings is therefore

whether the patient’s improvement or the passage of time means that conditions justifying

formal powers are still met, rather than whether they were ever met, a patient should be able

to appeal on the grounds that the imposition of powers was unjustified from the start, and

such a patient must be confident that this would be considered impartially. We are

concerned that the involvement of the patient’s trial judge in his MHRT hearing damages

that confidence.

Recommendation 24: The MHRT secretariat should reconsider apparent or real
conflicts of interest in having Tribunal members who have authorised compulsory treatment
in any particular case considering appeals against such compulsion in that case. We
recommend that regulations under the next Act prevent this situation from arising.

MHRT hearings and ‘victims’ 

4.124 The Director of the Zito Trust, Michael Howlett, has been quoted in a number of

newspapers calling for the overhaul of the Tribunal system, on the grounds that ‘the

Tribunals don’t allow representations from victims or families of victims and none of their

decisions can be appealed against’187. The Joint Committee on the Draft Mental Health Bill

was sympathetic to the Zito Trust’s call for victim representation and suggested that this

should take the form of a written victim impact statement to help courts or the Tribunal

assess risk188. We understand the general sympathy with victims of criminal behaviour, but

we have grave concerns over these arrangements. Victim involvement must not be allowed
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186 MHA 1983 s.72(1)(b)(i) and (ii). See s.73(1)(a) in relation to restricted patients.

187 e.g. ‘Killer was freed to strike again by the authority of an outdated tribunal system’ The Times, 16 Mar 2005

188 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 1, p.96.



to distort the core function of either a court or the Tribunal under the 1983 Act in

determining whether treatment under compulsion is warranted in a particular patient’s

case. We cannot see that this determination should be subject to appeal, by patients or any

other party, except on ‘technical’ grounds of the Tribunal’s exercise of its powers.

4.125 At Chapter 5.119 et seq below we discuss the requirements of the Domestic Violence, Crime

and Victims Act 2004 regarding duties towards victims of sexual or violent offences. We are

pleased to note that the MHRT has issued guidance on how it will perform the duties placed

upon it from July this year to provide such victims with the opportunity to maker represen-

tations to the Tribunal and be informed of its determinations189. The duties are not

retrospective, being applicable only where the sexual or violent offence was committed

subsequent to the 1 July 2005, but the MHRT has indicated that it will normally use its

existing powers under the Mental Health Tribunal Rules 1983 to provide equivalent access

to victims of sexual or violent crimes committed before that date.

Recommendation 25: Victim involvement must not be allowed to distort the core
function of either a court or the Tribunal under the 1983 Act in determining whether
treatment under compulsion is warranted in a particular patient’s case.

Media presentations of the MHRT

4.126 While mental health services complain of shortcomings in the administration of the

Tribunal, parts of the media resent the Tribunal’s existence at all. In the traditionally

‘tabloid’ press, the very existence of a Tribunal system (and the public funding of appellants)

has been attacked190. The high-profile convictions of Peter Bryan and John Barrett in this

reporting period191 also provoked some ill-informed media comment on the functions of

the Tribunal from traditionally ‘broadsheet’ organs of the press, with the Times newspaper

describing the MHRT as ‘outdated’ and ‘a hangover from the days of the Victorian Asylums’

where 

proceedings are closed and patients have no right of appeal. Their secrecy has long
frustrated mental health campaigners and the Home Office. The Tribunals can override
Home Office advice and the Home Secretary can appeal only on technicalities.192
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189 MHRT (2005) ‘New procedures concerning the rights of access to MHRT hearings of victims of certain
criminal offences committed by patients’. July 29 2005 Available from the MHRT website www.mhrt.org.uk 

190 e.g. Phil Nettleton ‘Psycho Killed 2: You pay for release bid’ Sunday People, 12 June 2005 

191 Peter Bryan had been convicted of manslaughter in 1994 and sent to a secure hospital. In 2002 he was
conditionally discharged by the MHRT. In February 2004 he killed an acquaintance, dismembering and
eating part of the body. Having been subsequently detained in Broadmoor Hospital, he then killed a fellow-
patient there in April 2004. In a heavily-publicised case, Bryan pleaded guilty to two counts of manslaughter
on grounds of diminished responsibility and was sentenced to two life sentences. He was returned to
Broadmoor hospital. John Barrett, who had a diagnosis of paranoid schizophrenia, killed a cyclist in
Richmond Park in September 2004 after discharging himself from hospital where he was an informal
patient. We understand that a previous inpatient admission under the Act he was released by a Tribunal
decision.

192 The Times, 16 March 2005



We regret that the culture of human rights has not penetrated across all aspects of the

media, and we are saddened by the ignorance of legal and human rights requirements

shown in these reports. We urge spokesmen for mental health agencies to be mindful of this

when briefing journalists on Tribunals, or the workings of mental health compulsion

generally, so that they might try to redress such ignorance where they encounter it. Had the

rudiments of the Tribunal system not been established in the nineteenth century, it would

be necessary to establish them now to address the very contemporary concern with human

rights.

The current and potential role of the Tribunal system in mental
health services 

4.127 In 1994 Sir John Wood told the Royal College of Psychiatrists’ annual conference that

‘happily’ the Tribunal had adopted a constructive role, and had not limited its approach to a

sterile ‘safeguard against wrongful detention’:

…that constructive role involves … enabling those who resist help to be treated as
humanely as possible, and checking that such treatment and care is not concealing over-
zealous control… a dialogue between the patient and the patient’s representative and
the doctors and social workers concerned has been encouraged at Tribunal hearings. It
is rarely resented, and most patients expect that level of interest to be taken in their
problems. As mental health legislation ages and reform is considered, and as the
provision of resources adequate for need becomes more and more difficult, it is
important that the constructive role of the Mental Health Tribunals is recognised. A
patient’s rights, however that concept is interpreted, are best protected by periodic
constructive review, so that needs can be identified and pressure exerted to meet
them.193

In common with a number of other stakeholder organisations, we do have a number of

concerns over the practical implementation of the Mental Health Tribunal role under the

Mental Health Bill. Nevertheless, it is important to recognise the potential that this role, if it

is not constrained by maladministration, under-resourcing, restricted powers or lack of

discretion, could build upon the current system and play a significant and constructive part

in the delivery of mental health services.

Managers' reviews  

4.128 Under proposals in the draft Mental Health Bills of 2002 and 2004, the legal authority for

detention or compulsion will rest primarily with the Tribunal rather than the health service

providing medical care and treatment194. This has wide-ranging implications for any
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193 Wood, J ‘The Challenge of Individual Rights; Mental Health Review Tribunals’ British Journal of Psychiatry
(1995) 166, 417-420. We hope that the proposed power to review (and accept or reject) care-plans may
finally provide the Tribunals with power to influence quality of treatment (Crimlisk, H. and Phelan, M.
‘Mental Health Review Tribunals; Time for a change?’ British Journal of Psychiatry (1996) 169, 678-681) or to
order transfers between levels of security (see Taylor, P., Goldberg, E., Leese, M., Butwell, M., Reed, A ‘Limits
to the value of Mental Health Review Tribunals for offender patients; suggestions for reform’. British Journal
of Psychiatry (1999) 174, 164-169).

194 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 1, p.194 (Government
response to consultation).



equivalent in the new legal framework to ‘hospital

managers’ under the current Act, and in particular will

abolish their role in hearing patients’ appeals against

detention195. Many organisations have concerns at the loss

of this appeal mechanism which, as the quote on this page

from a service user shows, can be perform a valuable

function for patients. However, we accept that there is a

potential for duplication of effort, waste of resources and

consequent confusion of patients and staff in having two

parallel systems of appeal.

4.129 In the preface to the ninth edition of his Mental Health Act Manual, Richard Jones advises

hospitals to ensure, in the interests of efficient use of resources, that Managers’ hearings are

only convened when there is a legal requirement to do so196. The practice of holding

Managers’ hearings for s.2 appeals in close proximity to MHRT hearings is particularly

criticised, and the Manual advises that there is no express or implicit requirement to hold a

Managers’ hearing for a s.2 patient who has also appealed to the MHRT, as the latter will

satisfy the Article 5 requirements for review. We accept this contention, although we would

add that a patient who has not made an appeal to the MHRT should be made aware that the

option of a Managers’ hearing is available to them as an alternative appeal mechanism.

4.130 Hospital Managers’ role under the Act extend beyond the hearing of appeals against

detention. In their general role of overseeing that the powers and duties of detention are

exercised appropriately and lawfully, Managers scrutinise legal documentation, and should

play a role in the audit and/or oversight of practice and administration in relation to aspects

of patient care such as the Care Programme Approach; consent to treatment issues; the use

of leave; visiting arrangements; ward environments and patient activities, etc. Hospital

Managers can play a role (in the absence of more formal advocacy arrangements) in

ensuring that patients’ general welfare (including housing, benefit needs and any general

worries that patients may have) are brought to the attention of someone who is able to

intervene on the patient’s behalf. It is unclear to what extent this aspect of the role of the

Hospital Managers will survive the abolition of their power to discharge patients under the

next Mental Health Act.

Recommendation 26: We urge Government to seek to retain local oversight of hospital
services for detained patients by non-executive Managers’ committees under the new legal
framework.
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195 The Department of Health announced an intention to abolish managers’ hearings in 1996 on the grounds
that the two systems of managers’ hearings and MHRTs caused confusion for patients and duplication of
effort (Department of Health press release 17/9/96, quoted in Gregory P ‘Who can best protect patients’
rights?’ Psychiatric Bulletin (2000) 24; 366-7), but it did so in the wake of ‘a media outcry’ over ’a widely
publicised disaster that occurred following the discharge of a patient by managers’ (Kennedy H ‘Managers’
hearings: dialectic and maternalism’ Psychiatric Bulletin (2000) 24; 361-2).

196 Jones R (2004) Mental Health Act Manual, ninth edition, preface.

'Never felt I would get anywhere

before and after the MHRT

appeal.  Found managers'

meeting more beneficial … gave

me more confidence. ' 

male s.3 patient, Yorkshire



Humber Mental Health Teaching NHS Trust have issued a Hospital Managers' Handbook
which seeks to explain to Hospital Managers, patients, their advisers and clinical staff the
role, duties and guiding principles of Hospital Managers under the 1983 Act. The handbook,
which was collated in part from other Trusts' similar publications, contains a job description
for Hospital Managers, with discussion of the tasks and delegated responsibilities of the role,
including substantial guidance on the conduct of managers' reviews of detention. 

Electronic copies of the guidance which could be adapted for local use are available from the
Trust's Mental Health Legislation Manager, who produced the booklet.

Contact: Mike Hood, Mental Health Legislation Manager  mike.hood@humber.nhs.uk

Fig 74:  good practice example; guidance for hospital managers

Aftercare

4.131 Under s.117 of the Mental Health Act, health and local authorities have a combined duty to

assess the requirement for, and then provide, after-care services for patients upon their

discharge from detention under sections 3, 37, 45A, 47 or 48. Case-law relating to the

operation of these duties is discussed at Chapter 1.145-8 above.

4.132 In our last Biennial Report we discussed at length the House of Lord’s judicial ruling in

Stennett that rejected charging for such services197. Their Lordships rejected arguments that

the provisions of s.117 created an anomaly between detained patients, who cannot be

charged for aftercare service provided under s.117, and informal patients, who can be

charged for some aftercare services. Lord Steyn suggested in Stennett that the anomaly

argument was ‘simplistic’ and that detained patients covered by s.117 were an ‘identifiable

and exceptionally vulnerable class’198. This assessment has been questioned by academic

commentators199 and by Richard Jones, whose writing about the anomaly in the Mental

Health Act Manual was raised in the Court. These commentators question whether there is

any objective difference between the needs of detained and informal psychiatric patients

upon discharge from hospital: Richard Jones points to Lords Steyn’s own statement in the

House of Lords’ Bournewood judgment that mentally incapable compliant patients were

‘diagnostically indistinguishable from compulsory patients’200. This argument does not take

account of Lord Steyn’s further statement that ‘to their inherent vulnerability [compulsory

patients] add the burden, and the responsibility for the medical and social services, of
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197 R v Manchester City Council, ex p. Stennett and two other actions [2002] UKHL 34. See MHAC (2003) Tenth
Biennial Report: Placed Amongst Strangers. Chapter 9.62 et seq.

198 Stennett, para 13.

199 see Priaulx N ‘Charging for Aftercare service under Section 117 of the Mental Health Act 1983 – the final
word?’ Journal of Mental Health Law (2002) 8 313-322; Fennell P All E.R. Rev 2002 paras 18.57-8. See also
Jones R (2004) Mental Health Act Manual, ninth edition, p.430.

200 ibid.



having been compulsorily detained’201. In this, his Lordship appears to be arguing

something like a duty of reciprocity for authorities who have deprived a patient of liberty202.

4.133 Such a duty could, of course, create a disincentive for authorities to use formal powers, as we

discussed in our previous report203. Conversely, whilst authorities as budget holders may

wish to avoid incurring the liability to fund aftercare subsequent to the use of formal

powers, the charging position may create a perverse incentive for patients’ families, or

individual mental health workers sympathetic to patients or families who are worried about

charges, to implement formal powers when alternatives might have been considered. We

hope that the Government’s response to the European Court’s ruling in HL v United

Kingdom (see Chapters 1.1 & 3.1 et seq above) will create greater certainty over the

thresholds for compulsory and informal care that may make the grounds for using or not

using compulsion clearer.

4.134 In its response to the Joint Committee, Government has finally stated clearly that it intends

to limit the waiver on charging to the first six weeks of aftercare for patients subject to the

next Mental Health Act204. In its rationale for this move it accepts the argument about

inequity that was rejected by the House of Lords. Thus patients who are released from

compulsion will be entitled to six week’s free care, of which accommodation costs may only

be included if they are provided as part of an intermediate care package and are not related

to a patient’s ordinary residence205. This does put patients subject to compulsion on

basically similar terms as any other patient released from hospital to whom s.15 of the

Community Care (Delayed Discharges) Act 2003 might apply. We are disappointed that this

assumes six weeks’ free care to be adequate ‘reciprocity’ where the State has deprived a

patient of liberty on health grounds. We also see some risk of this creating a perverse

incentive for patients (or families, or sympathetic mental health workers) to extend powers

of compulsion (especially those that may be applied in the community) to avoid patients’

liability for charging (see Chapter 3.71 above). Such perverse incentives would not be

countered by the eventual extension of penalty systems in Part I of the Community Care

(Delayed Discharges) Act 2003, from which mental health services are currently exempt206.

4.135 It is of great concern that Government proposals under the next Act would remove all

statutory duties towards aftercare planning, leaving such duties to be implied (and not

legally binding) through a combination of the implementation of the Care-Programme

Approach and the oversight of care-plans by the Tribunal. At Chapter 2.75 above we have
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201 Stennett, para 14.

202 That there has been an ‘indefensible gap in mental health law’ allowing incapable compliant patients to be
deprived of their liberty with neither the formal processes nor safeguards of the Act does not refute this as a
point of principle. Nor does the fact that other patients, through misapplication of the legal framework, may
be similarly and unlawfully deprived of their liberty within mental health services (see Chapter 3.17 et seq
above)

203 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 9.65 et seq.

204 The Government’s response to the report of the Joint Committee on the Draft Mental Health Bill 2004. Cm 6624,
p.35.

205 Draft Mental Health Bill 2004, clause 68.

206 Indeed it remains our view that such penalties are not appropriate to mental health services, and would have
the unintentional consequence of encouraging premature discharge and creating the ‘revolving door’
patients that much of the draft Mental Health Bill seeks to provide for.



discussed the still patchy implementation of the Care Programme Approach. It may be

unrealistic to expect the Tribunal system to police care-planning whilst it performs its

primary task of determining whether detention or compulsion is a justifiable intervention

for a patient’s current care, particularly without the leverage of statutory requirements to

plan aftercare services. The case-law discussed at chapter 1.145 above shows that the duties

assumed to be provided by the 1983 Act are under constant attritional pressure from

authorities mindful of their limited resources: removal of all legal duties to assess and

provide aftercare is unlikely to be to the benefit of patients or to help the policy aim of

tackling social exclusion.

Recommendation 27: We urge Government to seek to reconsider how aftercare
arrangements may be assured through duties established in primary legislation, taking into
account the concerns expressed in this report.     

The Mental Health Act and the Police 

4.136 The MHAC has long been concerned at the adequacy of arrangements between the police

and health and social services regarding the use of Mental Health Act powers. We welcome

the efforts made in some police authority areas to improve these arrangements, such as the

minimum standard protocols for section 136 assessments,

returning AWOL patients and carrying out assessments on

private premises agreed between the London

Development Centre for Mental Health, the Metropolitan

Police and other agencies207. We would welcome the

promotion of similar protocols, or of agreements

modelled upon their example, on a national basis.

4.137 Anecdotal evidence provided to the Government’s Social

Exclusion Unit208 suggested that police officers can lack

understanding of mental health problems and not know

how best to help in a crisis situation. Police officers are often the first to be called to any

incident of a person experiencing a mental health crisis, and may spend significant amounts

of time interacting with people with mental health problems, but currently receive very little

training in mental health awareness and recognition. Most initiatives aimed at improving

interagency working and the treatment of the mentally disordered by all authorities

recognise the need for enhanced police training. Pilot mental health awareness training

courses for police officers have taken place in Northumbria with contributions from service

users and experienced personnel supplied by local health bodies. The Home Office and

National Institute for Mental Health in England have jointly identified up to £155,000 to
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207 See www.londondevelopmentcentre.org for details

208 Social Exclusion Unit (2004) Mental Health and Social Exclusion. London, Office of the Deputy Prime
Minister, June 2004, p.29.

'I was picked up by the police

once – they were kind, worked

with my advocate and did not

take me to the police station. But

I do think the police need more

training in mental health'

Angela Williams, ex-s.3 patient,
Somerset



strengthen police training for the financial year 2004/05209. This is a good start, but it is a

budget of little more than one pound per officer employed nationally210, and will clearly

need to be built upon in coming years rather than regarded as a one-off investment.

Recommendation 28: We understand that the Association of Chief Police Officers
(ACPO) may recommend enhanced mental health training as a part of a national training
programme: we urge them to do so.

New officers from British Transport Police and City of London Police have a half-day training
on mental health after they have been working with the public for ten weeks alongside a
mentor. By this time approximately 50% of the students will have had some experience of
dealing with someone who has a mental health problem. Both forces employ Janey Antoniou,
a mental health service user with experience of being in police custody under s.136 of the
Act, to deliver the training. It covers behaviour shown by people with mental health problems;
personal experiences; what it is like to hear voices; good practice suggestions; and how to
look after their own mental health.

Fig 75: good practice in police training

The role of police in the management of patients on wards

4.138 In 1993 we expressed our concern at police involvement in clinical situations, following

reports of police being called to assist in giving forcible medication211. Mental health

services’ ward policies should set out when it is appropriate to request the help of police and

should generally discourage requests for police involvement in the day to day clinical

management of patients. We have heard of some hospitals requesting police assistance on a

regular basis for the administration of psychiatric medication to refusing patients. This is an

inappropriate use of police resources, and may raise questions of law (we understand that

some police authorities are concerned as to their legal powers in such circumstances). At all

events, inappropriate use of police services is an indictment of staffing and staff-training

levels on the hospital wards concerned. Mental health facilities that detain patients should

be staffed sufficiently and appropriately so that they are capable of ensuring the safe

management of such patients without outside help.

4.139 However, it is conceivable that situations may arise where nursing staff require the help of

the police to control or resolve incidents in hospital environments. In general terms, we

would expect such incidents to involve serious disturbances involving dangerous behaviour

that nursing staff are unable to manage and that poses a risk to patients and others if not
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209 ibid. p.7.

210 Linda Van den Velde ‘New Thinking For Policing Mental Health Issues’ presentation at Policing and Mental
Health; Risks and Realities Independent Police Complaints Commission conference, Birmingham, 20
January 2005. There were 142,795 full-time equivalent police officers in England and Wales as at 31 March
2005.

211 MHAC (1993) Fifth Biennial Report 1991-3. London: Stationery Office, Chapter 3.5(f)



brought under control. We understand that such situations will not always be containable

by nursing staff, and that the expertise of police may be required. We think that the use of

such expertise is legitimate.

4.140 Over-reliance on the police to manage patients in hospital environments may be a result of

inadequate training of hospital staff in patient management techniques and the legal

framework in which they can be applied. In part, the police may have been partly respon-

sible for encouraging some mental health units’ over-reliance on police intervention, by

explaining the police role in dealings with the mentally ill as if it were unique in having a

potential for the use of legitimate force. In this reporting period we have suggested to the

Metropolitan Police that their policy documents212 should be amended to acknowledge

that, particularly in respect of inpatients detained in hospital under the powers of the

Mental Health Act 1983, nursing staff may exercise powers of control and management that

extend to physical interventions. Guidance on the appropriate management of aggression

and violence in inpatient units has been published by NIMHE in this reporting period213.

Reporting patient behaviour to the police

4.141 Hospital staff should be cautious of involving the police in relatively minor incidents, where

the police may resent being asked to take charge of a situation where nursing skills could

suffice. However, this should not mean that criminal behaviour by patients should go

unreported to the police. It is likely that psychiatric

patients who are victims of assault, including sexual

assault and rape, are denied access to the criminal

justice system214. The Commission advises hospitals

that they should have readily available policies,

agreed with the police, setting out the expectations

of both police and health bodies on police

involvement in incidents where crime is

concerned215. Such policies should provide advice on

the need to consider reporting incidents to the

police, with a view to investigation and possible

prosecution. Whilst some criminal behaviour is so

serious that there should never be any question of not reporting it216, the policy should allow

a certain amount of discretion over reporting. Matters to take account of may include the

needs and wishes of victims (including requirements of, for example, potential criminal
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212 see Metropolitan Police Service Policy Document, 28/12/94, final paragraph.

213 National Institute for Mental Health in England (2004) Mental Health Policy Implementation Guide
Developing Positive Practice to Support the Safe and Therapeutic Management of Aggression and Violence in
Mental Health In-patient Settings. December 2004. www.nimhe.org.uk

214 In a MIND survey in 2000, three-quarters of professionals questioned considered that there were problems
of access to the criminal justice system for people with mental health problems. See Pedlar M (2000) Silenced
witnesses (snapshot survey). London, MIND.

215 A specimen prosecution policy has been produced by Len Bowers at the City University London (St Barts)
and is available from www.staff.city.ac.uk/~ra917/psychiatric-nursing/threds/prosec_policy.

216 i.e. homicide or attempted homicide; rape or serious sexual assault; arson endangering life; or physical
assaults resulting in serious harm.

'I was punched to the ground by a male

patient in the middle of the day room

and in front of several patients and staff.

Nobody took any notice at all, even

when I appealed to the staff in utter

amazement, asking if they would really

allow this to happen with no response.'

Emma Laughton, ex-s.3 patient, Somerset



injuries compensation); the need for special investigative expertise in relation to areas such

as drugs concealment; and the making of an effective record of any incident for legal and

future risk-assessment purposes. It may also be the case that excusing offending may not be

in the patient’s interests: the legal process itself may be useful for a patient’s reality-testing,

and a presumption that prosecution of violent behaviour is routine rather than exceptional

may help patients take responsibility for their behaviour and instil a sense of justice

amongst patients and staff. In cases of serious allegations, where the allegation may colour

future care planning or even instigate a move to higher security care, the criminal justice

system provides an opportunity for justice for the accused offender, including testing of the

allegation and culpability for the actions constituting the alleged offence217.

4.142 There are likely to be strong links between illicit drug-use and disturbed behaviour on

wards, and some wards adopt robust policies regarding illicit drugs, including searches and

drug-testing of patients returning from leave. The Report of the Independent Inquiry into the

Care and Treatment of Mark Harrington recommended that the police should be requested

to consider issuing formal warnings to patients found in possession of drugs as part of a

zero-tolerance approach to illicit drug-use in inpatient units.218

4.143 Originally as a part of the Department of Health ‘zero-tolerance’ approach towards violence

against NHS staff, and now in directions in support of the NHS Security Management

Service219 (see paragraph 4.198 below), the Secretary of State requires that the police must

be informed of any physical assault upon an NHS staff member, and should always be called

in non-physical assaults that are racially or religiously aggravated220. We support the

contention of Dr Kevin Murray, Associate Medical Director of Broadmoor Hospital, that

there should be no lesser standards applied to physical assaults on patients221, although to

our knowledge no such extension of the Department of Health’s Directions or guidance has

taken place.

4.144 A common and sometimes accurate assumption may be that the Crown Prosecution Service

is unlikely to welcome legal action regarding low-level violence or other unlawful behaviour

perpetrated by inpatients with psychiatric disorder222. Assumptions may also be made by

the police regarding patients’ legal culpability, and these may lead to investigations being

discontinued or left unresolved unless staff are willing to discuss these issues and put

themselves forward as witnesses. Police involvement that is discontinued without resolution

may be damaging to staff and patient morale; to the unit’s relation with the police; and to
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218 Blackburn & Darwen Primary Care NHS Trust (2003) Report of the Independent Inquiry into the Care and
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220 ibid.
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Security Management at the Department of Health on this issue.
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the likelihood of the offending patient confronting and addressing his or her own

behaviour. Previous NHS Directives have suggested that, in the absence of public

prosecution, NHS Trusts should consider taking private criminal or civil action, seeking

civil injunctions (such as ASBOs) or taking administrative action under guidance on

withdrawal of treatment in secondary care223. NHS Trusts now have the support of the NHS

Security Management Service in determining what interventions may be appropriate where

the police do not prosecute. However, few if any of the interventions discussed above - and

certainly not those that remove treatment from patients or bar patients from hospitals - are

likely to be appropriate against a patient detained in hospital under Mental Health Act

powers. We are pleased that the NHS Security Management Service has appointed experi-

enced mental health practitioners224 and is currently working on a policy covering

appropriate responses to violence in psychiatric settings.

4.145 Mary Cole has written in the context of sexual assaults that ‘any patient who has been

frightened, injured or is at risk from infection or impregnation should be encouraged to

report the assault to the police’, and has also pointed to inconsistencies in the management

of sexual assault allegations225. At the very least, an incident of sexual assault (such as

inappropriate touching or other harassment) should be recorded on an adverse incident

form, giving the time, location and description of the incident; the names of the assailant

and any witnesses; who has been informed; and what further action has been taken. The

incident should be mentioned in discharge summaries for the alleged assailant. Incident

forms should be regularly audited so that lessons can be considered, not only about the

wards staff ’s response to incidents, but whether there are lessons to be learned about ward

routines or design.

4.146 An article by the consultant psychiatrists Richard Bayney and George Ikkos in this reporting

period has emphasised that regular liaison with the police is central to the management of

violent inpatients, whom they classify as ‘in many respects, the most complex inpatient

group’226. Underpinning this should be an agreed local protocol on expectations of police

involvement, with liaison officers from both the police and mental health service, and joint

training initiatives involving discussions of realistic complex cases. Bayney and Ikkos also

point to the important role of prevention of violence through well-controlled environments

and ample clinical treatment programmes, use of the Care Programme Approach, and joint

positive approaches to co-morbid substance misuse. We endorse these suggestions and

recommend their article to services who are establishing or reviewing protocols with the

police.

Recommendation 29: Mental health services should establish police liaison arrange-
ments, joint training, and protocols for police interventions on inpatient units.  
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Reporting crimes against psychiatric patients to the police 

4.147 People with mental disorder are more likely to be the victims of crime than people within

the general population. Indeed, research consistently shows that mentally disordered

people are more likely to be the victims of crime than perpetrators, and that much of this

crime goes unreported or unpunished227.

4.148 Unfortunately the inpatient environment does not protect patients against being victims of

crime. Patients should be given access to lockers or other means of securing property, and

where theft occurs staff should support patients in making a complaint to the police. It is

important that staff and the police recognise the value for patients, and the requirements of

justice, that police actions over reported crimes in hospitals are commensurate with their

actions in the community. It can be especially disempowering for patient-victims of crime

where police actions imply that criminal behaviour that is unrelated to mental disorder

(such as theft of property) is a matter for the self-regulation of the hospital as an institution.

Recommendation 30: Psychiatric inpatients should be protected from crime through
security measures in their physical environments (including lockable storage for
belongings, and, where necessary, adequate security staff to prevent intruders); and such
patients who are victims of crime must not receive a lesser service from the police or any
other agency than they would expect in the community.      

Information sharing between mental health services and the police

4.149 Under s.325(4) of the Criminal Justice Act 2003 (CJA), parties to Multi-Agency Public

Protection Arrangements (MAPPA) should draw up memoranda setting out ways in which

they co-operate. In our view, such memoranda should set out carefully the expectations and

arrangements for co-operation between health services and the police, particularly given

that disclosure of patients’ confidential medical information will have to be justified within

the terms of the Data Protection Act 1998. Information applicable to health bodies on the

implementation of the CJA has now been included in the Home Office’s MAPPA

Guidance228.

4.150 It is of course the case that MAPPA arrangements only apply to persons who have been

convicted of offences, and can provide no mechanism for the rather more controversial
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227 Mentally ill people living in the community are more than twice as likely to be victims of violence as other
members of the public (Littlechild, B & Fearns D (2005) Mental Disorder and Criminal Justice. Policy,
Provision & Practice. Russell House Publishing Ltd). See also Mencap (1999) Living in Fear. For a resumé of
U.S. research findings see Consensus Project (a U.S. initiative co-ordinated by the Council of State
Governments) Fact Sheet: Criminal Victimization of People with Mental Illness; and Sorensen, D (2002) The
Invisible Victims (www.consensusproject.org). See also Teplin L, McClelland G, Abram K, Weiner D ‘Crime
victimisation in adults with severe mental illness; comparison with the national crime victimization survey’
Arch Gen Psychiatry 2005;62: 911-921. A study published in Australia this year found patients with schizo-
phrenia spectrum disorders living in an outer metropolitan suburb of Melbourne were at increased risk of
victimisation, both of violent and non-violent crime (Fitzgerald, P, Castella, A R de, Filia, S L, Benitez, J &
Kulkarni, J ‘Victimization of patients with schizophrenia and related disorders’ Australian and New Zealand
Journal of Psychiatry Vol 39, issue 3 p.169).

228 http://www.probation.homeoffice.gov.uk/output/page30.asp; see paras 210 -214 on information disclosure



aspects of information-sharing about other persons

who may be considered to present a risk of violence.

In April 2004, the Home Office issued guidance to

inform local protocols between the police and

health services on handling potentially violent

individuals229. The guidance advocated that there

should be an inter-agency management steering

group at a senior level to monitor the operation of

local protocols and to identify and disseminate best

practice lessons. In its response to the Joint

Committee on Human Rights, Government gave as

an example of good practice in information sharing

the Risk Data Sharing Project managed by the

London Development Centre for Mental Health,

which ‘should enable the police to exchange

information with health bodies on individuals with

mental health problems’230. This pilot project ran across three London boroughs in 2004,

aiming to establish a mechanism for information-sharing between mental health, police,

ambulance and probation services. It was intended to pool data on individuals, that would

be accessible to professionals through a single telephone contact point staffed by mental

health professionals and based in the London Ambulance Service control room.

Community Mental Health Teams provided information to the database on such patients as

they assessed to be at risk to themselves or others (amounting to 2.5% of their caseload).

Independent evaluation of the project found that it could be useful and there is an

agreement in principle that it will be rolled out across London231, although we understand

that funding problems in establishing a 24-hour service have stalled its development.

4.151 Service users interviewed as part of the evaluation of the Risk Data Sharing Project were not

supportive of the scheme, having particular concerns about stigma resulting from ‘the

association made between mental health and violence and the potential for discriminatory

practice by police, ambulance crews and others if mental health status is shared’232. Given

the gaps in training on mental health issues in the police and other agencies, sharing

information on service users’ clinical backgrounds does involve a risk of inappropriate

responses to that information, particularly if the information is given by telephone to

professionals who are operating without the support of mental health colleagues. Because

of the nature of medical confidentiality, information passed into the system by health

professionals may be exclusively that which can be justified under GMC guidelines relating

to a patient’s risk to others. There is a danger that such information, viewed out of the

context of other aspects of a service user’s medical history and coping strategies, could (but
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229 Home Office (2004) General Principles To Inform Local Protocols Between The Police And Health Services On
Handling Potentially Violent Individuals Circular 17/2004 

230 Government Response to the Third Report from the Committee: Deaths in Custody HL 69/HC 416

231 Risk Data Sharing Pilot: Presentation to Metropolitan Police Authority Mental Health Review Project Board,
13 April 2005.

232 Quoted in Hugh Muir & Mary O’Hara ‘Risk strategy’ The Guardian, 9 March 2005.

'When my laptop and my phone were

stolen from a staff office, I contacted the

police. The minute they heard I was a

psychiatric patient they seemed

dismissive and phoned the ward office.

They did not seem to think it appropriate

to investigate crimes that took place in

hospital, but seemed to feel that the

hospital should deal with this internally.

This upset me deeply because theft in

hospital should be treated as seriously

as theft that occurs in the community.'

Gul Davis, ex-s.3 patient, Birmingham



perhaps need not necessarily) have a distorting effect on the weight given to incidences

relating to an individual’s risk behaviour.

4.152 It is important that the principle of medical confidentiality is preserved, so that seeking

medical help for mental disorder cannot open the way for dissemination of details that may

constitute an unwarranted interference with privacy. This is not to say, of course, that

medical confidentiality requirements should override the need to pool such information as

is necessary to aid the police and other agencies in their work of public protection. It may

be, however, that the police expectations of the benefits of such pooled data in their day-to-

day dealings with mentally disordered persons are unrealistic. One senior officer is reported

to have said that by withholding information, health professionals were shifting risk onto

others: “we end up having to arrest the person, but you look at the incident afterwards and

think ‘hang on, that was preventable’”233. We do not see how police access to patient data can

prevent incidents to which they might be called, or to prevent their needing to take

appropriate action in response to such incidents. The criteria for use of police powers under

s.136 of the Act do not require any objective information about the mental state or history

of the person to whom they are applied, as a police officer is entitled to use such powers

upon his or her subjective view that a person appears to be mentally disordered and in need

of care or control. As such, where an arrest may have been ‘preventable’, perhaps it was

because s.136 could have been used in its place.

4.153 These matters require careful consideration in the management of any system of

information sharing, particularly if patients are not to be dissuaded from contact with

medical help if they fear that their confidences may be broken to their overall detriment.

The role of police in the transportation of patients

4.154 In our Tenth Biennial Report we expressed serious concern at the methods used by some

private security firms who were contracted to transport mental health patients by some

NHS Trusts234. We are aware of some detained patients having been conveyed between

hospitals, sometimes for considerable distances, by untrained personnel, inside vans fitted

with security cages and barely adequate seating. There were clear risks to the patients’ lives

in some of these examples. We recommended that all authorities check that their arrange-

ments for the conveyance of patients meet the

standards suggested by Chapter 11 of the Mental

Health Act Code of Practice.

4.155 The Commission advises all authorities that are

responsible for detaining patients to be wary of

delegating transport arrangements to other bodies

without careful oversight of the procedures and

practical means employed. Where the police are

required to help with the transport of patients, the

officers involved will usually consider handcuffing the
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233 ibid.

234 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 11.45 

'I have found my dealings with the

police on several occasions not very

pleasant. They have been rough,

uncaring and not understanding

mental health. Being handcuffed for

eight hours while awaiting transfer I

thought was completely uncalled for.'

Deborah Hickman, ex-s.3 patient,
Lancashire



patient if there is considered to be a risk of violence, and indeed a number of police vans are

caged and are no better for the transportation of mentally disordered people than the

private security firm arrangements that we criticised in our last report. We recommend that

mental health services take this into account when requesting police assistance, if possible

through a clinical risk-assessment prior to the request being made. We do, however,

recognise that some mental health services may need assistance in the transportation of

patients where there is a risk of dangerous behaviour. Where police resources can provide

safe and appropriate means of transport, and their use can be justified according to risk-

assessment, we would be loath to see such resources withdrawn, particularly where this

might lead to proliferation of arrangements with the unregulated private sector.

Recommendation 31: Mental health services should be wary of using ill-suited police
resources for the transport of vulnerable patients, but police resources must remain
available to transport patients at risk of violence or absconding where appropriate.

4.156 We understand that in London a system is under negotiation whereby, in the event of a

police vehicle being used to transport a patient to hospital, a member of the ambulance

team will travel with the patient in the police vehicle and an ambulance will follow behind.

The current policy of the Metropolitan Police is to refuse any request for police transport to

convey a patient from one hospital to another or from a hospital to a court (see Chapter 5.80

et seq below), although police escorts may be given to patients conveyed in a properly

equipped ambulance under the care of qualified staff.

Police restraint and deaths

4.157 The death in police custody of Roger Sylvester continued to cast a shadow over this

reporting period235. Roger Sylvester died in 1999 following prolonged restraint by police,

during which he suffered cardiac arrest. He was detained under s.136 at the time of his

restraint, and was naked throughout the episode. In November 2004 the inquest jury’s

verdict that he had been unlawfully killed as a result of police restraint was overruled in the

High Court. We share the concerns expressed by Mind over this action: whilst the judge

may have had questions around the consistency of the reasons given for verdict returned, in

disallowing another inquest he effectively denied Mr Sylvester’s family the chance to pursue

the question of accountability for his death236. We are aware of how deeply this reversal has

affected the Sylvester family, who feel that justice has been denied to them.

4.158 Following the original jury verdict, the Deputy Commissioner ordered a review to be

carried out of Metropolitan Police safety training regarding restraint and the police

procedures for dealing with people suffering from mental illness. This review focussed on

the Coroner’s recommendations. The Metropolitan Police Service issued guidance to its

officers in 2002 on ‘policing acute behavioural disturbance’ and this document was

amended in the light of the review.
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235 See MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers Chapters 11.30.

236 See Mind comments on Roger Sylvester inquest jury ruling (Mind press release, 26 November 2004).



4.159 Although neither Government nor the police have accepted the Bennett inquiry237

recommendation that face-down restraint should last for no more than three minutes

(arguing, quite understandably, that where such restraint is a proportionate response to risk

it cannot be abandoned at an arbitrary point before that risk is manageable by other means),

police training will stress the dangers of prone restraint and the need to reposition patients

under such restraint as soon as possible. We understand that the Metropolitan Police are to

adopt the method used in the prison service, where one of the officers involved in the

restraint episode will, wherever practically possible, take no active part in the restraint but

instead act as a safety officer in supervising his or her colleagues, monitoring the health of

the person under restraint and actively controlling the restraints being applied (see also

recommendation 40, following paragraph 4.218 below).

Searching and conveyance 

4.160 During this reporting period we were approached for an opinion on the police role in

searching patients whom they assist in conveying to hospital. The police had attended a

Mental Health Act assessment on Mr Y, who had a history of carrying knives when unwell

and was subject to paranoid delusions. The police transported Mr Y to hospital to be

admitted under the Act, but it was not until he had been admitted and was searched by

hospital staff that he was found to have hidden two knives on his person. The police had

taken the view that, as their searching powers were circumscribed under s.32 of the Police

and Criminal Evidence Act 1984 (PACE), they had no powers to search the patient as he had

at no time been under arrest.

4.161 We disputed this interpretation of the law. We argued that police searching powers are not

confined to s.32 of PACE, and indeed are not confined to persons who are under arrest. The

power to search a suspect is also contained in a number of statutes238, including (in relation

to knives) the Criminal Justice and Public Order Act 1995239. When the police convey a

patient to hospital for admission under the Act they retain all their powers as police

officers240, and may lawfully search the patient in the manner and to the extent that any

relevant statutory power allows.

4.162 Even if there is no relevant criminal law power to search a person under conveyance, it is

possible that the Mental Health Act 1983 itself implies such a power. In R v Broadmoor

Special Hospital Authority and the Secretary of State for Health, ex parte S, H and D241, Auld LJ

said that the express power of detention must carry with it a power of control and discipline,

including, where necessary, of searching (p.17) and Judge LJ held that:

[...] where an admission to [hospital] is made under section 3 of [MHA 1983], an
essential ground for the application and admission is that it is 'necessary for the health
or safety of the patient or for the protection of other persons that he should receive such
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237 David Bennett died under restraint by mental health staff in a medium secure unit in 1998. In January 2005
the Government published Delivering race equality in mental health care: An action plan for reform inside and
outside services and the Government’s response to the Independent inquiry into the death of David Bennett.

238 See Annex A of Code of Practice A to the PACE Act 1984

239 Criminal Justice and Public Order Act 1995, s.60 (as amended by s.8 of the Knives Act 1997)

240 MHA 1983 s.137(2)

241 R v Broadmoor Special Hospital Authority and the Secretary of State for Health, ex parte S, H and D, Court of
Appeal, 5 February 1998, CO/2284/97



treatment'. It would be absurd if having been admitted on the basis that either of these
two requirements had been established prior to his admission, the criteria of the health
and safety of the patient himself or the protection of other persons were minimised
during detention. (p.23) 

At the time of his conveyance, Mr Y was not (yet) detained in hospital, and even after he had

been admitted to hospital his position could be distinguished from the restricted patients in

a ‘Special Hospital’242 that were the subject of the above judgment. However, it seems to us

that many of the key issues involved in the two situations override these differences. Both

cases concerned the operation of a key function or duty under the Act – detention in

hospital or conveyance to hospital – and in both cases some degree of control and discipline

was necessary in order for that function/duty to be performed properly and safely. It is

arguable (to say the least) that those conveying a patient to hospital under the Act have the

implied power to search the patient for items that might make that task – as distinct from

the task of detaining him/her when s/he reaches hospital – more difficult or perilous. If our

interpretation is correct, that power would in theory be available not just to police officers,

but (because of the provisions of s.137(2)) to anyone else who was lawfully conveying the

patient, including the ASW or ambulance staff.

4.163 Where the police ‘remove’ a patient to a place of safety under ss.135 or 136 of MHA 1983 the

situation is much clearer. The common law allows the police to search an arrested person

for a weapon243, but the fact that removal under ss.135 or 136 counts as an arrest for the

purposes of PACE244 suggests that the searching powers in s.32 of PACE apply, so that

detainees may lawfully be searched provided there are reasonable grounds for believing that

they may present a danger to themselves or others.

The use of section 136

4.164 There are no reliable statistics on the use of section 136.

The limited statistical data that is available is of

questionable value because of its incompleteness, and

because of marked regional variations in practice which

make generalisation difficult245.

4.165 In this reporting period we attempted to collate such

statistics as are known from each local authority in

England and Wales. We have had a disappointing level of response, with only 30% of the

118 authorities contacted supplying us with any data. We set out that data at figure 4.46

below. It is particularly disappointing that this data is not apparently easily available, given

that the Code of Practice (10.4) requires all agencies involved to have a joint policy that

provides for the monitoring of the use of s.136 of the Act so that ‘a check can be made of

how and in what circumstances it is being used, including its use in relation to ethnic
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242 In law the three High Security Hospitals are designated ‘special hospitals’ by virtue of s.4 of the NHS Act
1977. We called for emendation of the language of this section in MHAC (2003) Placed Amongst Strangers:
Tenth Biennial Report, para 12.8 and recommendation 52.

243 Dillon v O’Brien and David (1887) 16 cox C.C.245

244 Mental Health Act Code of Practice para 10.09

245 Bartlett P & Sandland R (2004) Mental Health Law; Policy and Practice 2nd edition. Oxford University Press,
pp.161.

'I have been picked up in a public

place in the past also escorted

and transported from hospital to

hospital. The police were

generally OK especially as they

knew me - I have no complaints'.

Richard Holmes, s.37/41 patient,
Yorkshire



type of place of
safety:

London

246
rest of UK

total

London

rest of UK

total

London

rest of UK

total

London

rest of UK

total

London

rest of UK

total

minorities; and the parties to the policy can consider any changes in the mental health

services that might result in a reduction of its use’. This requirement does not appear

generally to have been met.

Number of times Number of patients Number of patients Number of patients Number of patients 
used detained following taken into hospital needing any other released without 

assessment under informal basis follow up care further action

hospital 952 2,174 3,126 333 465 798 307 563 870 52 180 232 121 300 421

police station 3 1,309 1,312 3 416 419 - 202 202 - 186 186 - 388 388

Total use247 956 3,494 4,450 336 887 1,217 307 765 1,077 52 366 418 121 688 809

Fig 76: MHAC data on use of s.136, 2002/03 – 2003/04

4.166 The scale of underreporting in the above data is evident from Department of Health

statistics collated from the use of psychiatric hospital premises as places of safety under

s.136 (figure 77). This shows more than double the number of hospital-based detentions

than are given in the figure above. Of course, Department of Health statistics do not show

any use of s.136 where a police station or venue other than a psychiatric hospital was the

place of safety.

Fig 77: the use of s.136 places of safety in hospitals, 1984 – 2003/04248

282

4500

4000

3500

3000

2500

2000

1500

1000

500

0

19
96

-97

19
97

-98

19
98

-99

19
99

-00

20
00

-01

20
01

-02

20
02

-03

20
03

-04

19
88

-89

19
89

-90

19
90

-91

19
91

-92
19

84
19

85
19

86
19

87
-88

19
92

-93

19
93

-94

19
94

-95

19
95

-96

1,959 1,833

1,526
1,275

1,162 1,060
886 828

916
742

1,136
1,229

1,833

2,237

2,819
2,643 2,661

3,087

4,106

3,738

women

men

246 i.e. England and Wales, excluding parts of UK where MHA 1983 is not in force.

247 Includes 12 reported uses of places of safety classed neither as hospital premises not police stations (one in
London). Not all of these were clearly identified, but examples listed included community mental health
team premises and general practice clinics. At least two were domestic environments of patients or their
families.

248 Data source: Department of Health Inpatients Formally Detained in Hospitals Under the Mental Health Act
1983 and Other Legislation, 1984 – 2004 



4.167 Department of Health statistics on hospital-based use of s.136249 can give some indication

of the regional variations in the use of the power, although the picture given of such

variations is inevitably distorted by the absence of data on detention in police-stations.

Authorities whose s.136 usage takes place largely or entirely in police cells do not register in

the Department’s data, and there are still some authorities – such as Portsmouth – who have

made no provision for places of safety outside police cells in their area even though we have

raised the issue with them over a long period.

Data collection and monitoring bodies: lessons for the next Act

The MHAC is entrusted on behalf of the Secretary of State, to keep under the review the
exercise of powers and duties of the 1983 Act as these relate to the detention of patients, and
is empowered to require the production of any records relating to the treatment of any person
for this purpose (ss.120, 121). Failure to produce documents or records without reasonable
cause may constitute an offence under s.129.  

Despite this general legal authority, we have great difficulty in obtaining generalised
information on the use of the Act from responsible authorities. We do not expect authorities to
be burdened by such requests (and indeed information 'gateway' mechanisms would
generally frustrate any attempt by us to request burdensome information), and so we limit our
requests to information that should be being monitored by authorities and therefore easily
retrievable by their administrators.  

In the case of data on the use of s.136 of the Act, the Code of Practice requires all agencies to
have a joint policy that provides for the monitoring of the power as described at paragraph
4.165 above.  It is clear that this general requirement, extant for over a decade, has not led
to widespread monitoring, even across the London metropolitan area where the use of s.136
is at its highest. The 'good practice' requirement of the Code has not been effective in its aim,
perhaps because it is a shared accountability between different authorities. We believe that
stronger requirements are needed to ensure that monitoring takes place.

Under the proposals for the next Mental Health Act, the monitoring body that takes over MHAC
responsibilities will be given specific duties to gather information that is to be prescribed by
regulation (clause 259 of the 2004 draft). It is not helpful that the only legal duty thus created
would be on the monitoring body collecting the information, rather than on the authority
providing that information. Our experience suggests that effective data collection across a
range of authorities would be best ensured by relatively prescriptive regulation, requiring
information in particular formats, and that such requirements should extend across any area
where good practice suggests that monitoring and audit should take place.

Recommendation 32: We recommend that future data collection on the use of core
powers of a Mental Health Act are specified in statutory regulations, with a duty paced
upon services to submit data to a monitoring body.

Fig 78: Data collection and monitoring: lessons for the next Act
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249 Department of Health (2005) Inpatients Formally Detained in Hospitals Under the Mental Health Act 1983
and Other Legislation; NHS Trusts, Care Trusts, Primary Care Trusts and Independent Hospitals: 2003-04.
Table 7a-c 



4.168 The greatest numerical use of s.136 over 2003/04 was unsurprisingly in the London area,

which accounted for over a third of reported uses (1,488 of 4,106). The counties bordering

the London area250 account for a further third. Use was high in the North-East, with

Manchester (360 uses) and Cheshire/Merseyside (331) making up the bulk of uses, but

significant numbers in Lancashire (69) and Cumbria (115). Elsewhere, Doncaster (111) and

Derbyshire (110) stand out as having a relatively high use. These results can, however, be

misleading. It is notable that high-density areas such as Birmingham and Leicester show

hardly any uses, although in the case of Leicester this is almost certainly because the first-

choice of place of safety is a police station251. The marked difference between North

Staffordshire (3 uses) and South Staffordshire (62 uses) shows how such issues of service

provision can affect the use of s.136.

4.169 Perhaps more significantly, there is a considerable variation in the results of detention under

s.136 across different regions. Forty per cent of patients detained under s.136 in London

hospital premises in 2003/04 were assessed to require further detention under ss.2 or 3 of

the Act, and almost all the remainder became informal psychiatric patients (only one half of

one per cent were released from a London hospital place of safety with neither formal nor

informal psychiatric patient status). Admission to hospital under s.136 carried only half the

likelihood of further detention in surrounding Government office regions, such as East of

England252 (20%) or South East England253 (22%). In some areas the likelihood of further

detention was lower still; in the South West region254, only 12% of persons taken to hospital

under s.136 were detained under a further section after assessment, and 20% were released

without entering into either formal or informal psychiatric care. We do not know the

reasons for these variations, but it seems possible that:

• the pressure on London beds may create a form of triage in the acceptance of patients
under s.136, so that only those most likely to need further detention may be taken to
hospital in the first place (although it is noted that London has a far higher rate of
detention per population than other parts of the country255);

• the tolerance of unusual behaviour or apparent distress may be higher in the London
metropolitan area than in other parts of the country, leading to a higher operational
threshold for police intervention under s.136;

• police constables in areas where s.136 use is infrequent, or who have little training in
mental health issues, may be more inclined to use s.136 to bring in people who are under
the influence of drink or drugs, or otherwise not mentally disordered within the
meaning of the Act; and

• charging practices may vary for different police forces.
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250 i.e. Essex, Kent, Surrey, Berkshire, Bucks, Herts.

251 Although we are pleased to note plans for a 136 suite on the Glenfield Hospital site which should be open by
the publication of this report.

252 Bedfordshire, Hertfordshire, Essex, Norfolk, Suffolk & Cambridgeshire.

253 Hampshire & Isle of Wight, Kent & Medway, Surrey & Sussex, Thames Valley.

254 Avon, Gloucestershire & Wiltshire, Dorset & Somerset.

255 See, for example, Kings Fund (2003) Mental Health Service Activity in London: Recent Developments.
Working Paper, Nov 2003, p.6.



It is important, however, that we do not assume that the use of s.136 is valid only if it results

in further detention or even informal psychiatric care. The justification for s.136 is simply

that a police considers that a patient appears to be mentally disordered and is in need of care

or control. Where this is well understood, the police response is most likely to be humane

and effective. By contrast, some police officers appear to resent their role under s.136, taking

the view that the police service is being left to manage people who have been failed or

ignored by health or social services authorities. We do not share this view, which is often

predicated upon the incorrect assumption that every use of s.136 powers indicates a failure

of community services. We encourage all police authorities to promote police intervention

under ss.135 and 136 as an integral part of modern policing that is complementary to other

authorities’ duties towards mentally disordered people.

Data on the use of police powers under the Mental Health Act

The lack of data on the use of police powers in dealing with mentally disordered persons
prevents adequate assessment of service needs and trends in the use of the Act.  The lack of
centrally collated and audited data with regard to ethnic monitoring cannot but set an
obstacle to fulfilment of police authority duties under the Race Relations (Amendment) Act
2000 (RR(A)A). We accept that some elements of recording the use of Mental Health Act
holding powers could fall to social services and NHS authorities, and urge social service and
police authorities to co-ordinate efforts to address the lack of monitoring in this area.
However, not all uses of police powers under ss.135 or 136 can be captured through data
collections by other agencies, as on occasion the use of a power may be terminated or
aborted before their involvement. We consider it to be self-evident that until police services
can access and audit complete data on their exercise of legal powers in relation to mentally
disordered persons, they cannot meet their legal obligations under the RR(A)A and may
similarly fail to meet their legal obligations to promote equality of opportunity for disabled
people256.  

Recommendation 33: We recommend that ACPO should consider issuing guidance
on data collection and audit of the use of police powers under the Mental Health Act.        

Fig 79: data on the use of police powers under the MHA

Identifying places of Safety

Use of police stations as places of safety 

4.170 The Commission has always called for priority to be given to the establishment and use of

hospital-based facilities for the reception of persons detained under s.136257. We believe
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256 The Disability Discrimination Act 2005 places a duty on public bodies to promote equality of opportunity
for disabled people. See Office of the Deputy Prime Minister Social Exclusion Unit Report Mental Health
and Social Exclusion, June 2004, p32.

257 See MHAC (1997) Seventh Biennial Report 1995-97, p.49; (1999) Eighth Biennial Report 1997-99, para 4.77 et
seq, (2001) Ninth Biennial Report 1999-2001, chapter 4.4 et seq.



that it is now established that, ideally, police stations should be used only where necessary

(usually because of issues of the containment of seriously disturbed behaviour), and not as

a first choice258. In this reporting period the Parliamentary Joint Committee on Human

Rights, in the context of inquiring into deaths in custody, stated that

People requiring detention under the Mental Health Act should not be held in police
cells. Police custody suites, however well resourced and staffed they may be, will not be
suitable or safe for this purpose, and their use for this purpose may lead to breaches of
Convention rights. In our view, there should be a statutory obligation on healthcare
trusts to provide places of safety, accompanied by provision of sufficient resources for
this by the Government259.

4.171 The use of police stations as places of safety has been long abjured in theory but accepted in

practice, often for want of better accommodation elsewhere:

• Between 1992 and 1994, 69% of persons arrested under s.136 by the Hammersmith,
Paddington or Holloway Metropolitan Police divisions were taken to a police cell,
despite the recognised place of safety being a hospital260.

• Data analysed from Metropolitan Police records of uses of s.136 over the two calendar
years 1996 and 1997 suggested that, in London at that time, about 15% (204 of 1,354) of
the records available on s.136 detentions showed the use of a police cell as a place of
safety261. It seems likely that there was significant underreporting of the overall use of
s.136 in this study, as it relied on police data that was not, and is still not, systematically
collated.

• MHAC data at figure 76 above (page 282), which is also significantly incomplete,
suggests that the proportionate use of Metropolitan Police cells as places of safety may
have considerably reduced since the 1990s, although it is likely the effect of missing data
in our survey is to exaggerate the rarity of the use of police stations for this purpose.

• In April 2004 the Under-Secretary for Correctional Services, Paul Goggins MP, reported
to the Parliamentary Joint Committee on Human Rights upon a national survey
undertaken by the Home Office trying to establish ‘the scale of the problem’ of the use of
police cells as places of safety. The Home Office survey (including late responses after the
report to the JCHR) elicited responses from 27 out of 43 police forces across England
and Wales, of which 20 routinely used police cells as paces of safety because no other
accommodation could be found. Over the calendar year 2003, the total number of
individuals held in police cells under s.136 across the 27 forces was 5,726, with an average
of 286 cases per year across the 20 force areas without effective s.136 protocols with
health authorities262. This suggests that the results of our survey (figure 76) may have
greatly underrepresented the use of police cells nationally263.
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258 See Mental Health Act Code of Practice, chapter 10.5; Royal College of Psychiatrists (1997) Standards of
Places of Safety under Section 136 of the Mental Health Act (1983). Council Report CR61 

259 Joint Committee on Human Rights Deaths in Custody Third Report of Session 2004-05 

260 Revolving Doors Agency (1995) The Use of Section 136 Mental Health Act in Three Inner London Police
Divisions. This ten-year old data is perhaps unlikely to reflect current practice, but we have no more recent
data for comparison.

261 Lelliott, P., Audini, B., Bindman, J., Eastman, N., Peay, J., Quirk, A. & Thornicroft, G. (2000) Research into the
Mental Health Act 1983 (Parts II and X). Final Report to the Department of Health. London: Royal College of
Psychiatrists’ Research Unit. Chapter 4.

262 Home Office Police Leadership and Powers Unit, personal communication.

263 The Home office, having surveyed about 60% of police authorities for 2003, found 5,726 uses of police cells
for s.136. The MHAC, surveying 30% of local authorities, found about 650 such uses over one year (1,312
over 2003-4 to 2004/5). Even allowing for the widespread variation in practice across England and Wales
these figures are markedly disparate.



4.172 Government has indicated that the issue of provision of appropriate places of safety and

whether there should be a statutory obligation on healthcare Trusts to provide places of

safety is being considered as a part of a general review of s.136 policy by the Cross

Government Group on the Management of Violence264. This body includes representation

from the Department of Health (mental health and prison health care), the Home Office,

the Police and the MHAC. As this report went to press funding for the establishment of

more hospital-based places of safety was announced by

the Department of Health.

4.173 In our Ninth Biennial Report we emphasised that places

of safety need not be confined to hospital premises, and

called for a more imaginative approach to identifying

appropriate facilities to avoid unnecessary use of police

cells265. One particularly stark example of the dangers

inherent in having too limited choices for places of safety

was the admittance during this period of a child to a

police cell due to concerns at the appropriateness of the

available adult psychiatric facility. It could be that children’s services, in particular, could

usefully be approached as alternative venues for appropriate cases. We have heard anecdo-

tally of at least two examples of the detention of young children (aged eight and twelve)

under s.136 in the last two years.

4.174 The Independent Police Complaints Commission (IPCC) concluded in June 2005 that a

woman’s eight-hour detention in the Queens Road Police Station in Birmingham could

have amounted to a breach of ECHR Article 3’s prohibition on degrading treatment. Before

being admitted to hospital under the powers of s.2 of the Act, the woman (who had been

arrested on a public order offence in her home after police responded to a call from her

relative) attempted to commit suicide on a number of occasions whilst in police custody.

She spent some of the time in the police cell naked after her clothes were removed as ligature

hazards. The IPCC stated that ‘this case illustrates the inappropriateness of a police station

as a safe or satisfactory environment for vulnerable people experiencing acute mental

illness’266.

4.175 We recognise, of course, that problems in identifying places of safety other than police

stations cannot be the fault of the police alone: often the police have great difficulty in

handing-over apparently mentally disordered people into the care of medical authorities.

When health authorities refuse to accept such patients, the police appear to retain respon-

sible for them by default, even where they are clearly not the best agency to deal with a

problem. It is vital that police and other agencies build strong collaborative working

partnerships to ensure appropriate and safe care is provided.
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264 Government Response to the Third Report from the Committee: Deaths in Custody HL 69/HC 416

265 MHAC (2001) Ninth Biennial Report 1999-2001, chapter 4.4 et seq.

266 IPCC press release, IPCC concludes West Midlands mental health case, 9 June 2005. As a result of the investi-
gation, discussions with senior officials from the police, local NHS Trusts and social services were
undertaken to address the questions of inter-agency working raised by the case, and the IPCC formally
invited the Chief Constable and West Midlands Police Authority to review the implications of the legal
advice provided to the IPCC that the circumstances arising in this case could amount to a breach of a
person's human rights and to set out the specific actions to be taken to avoid any repetition in similar
circumstances in the future.

'In East Sussex, the only place of

safety is in Brighton and Crawley

Police Stations. Individuals are

transported quite long distances

and often past the hospitals

where they end up as inpatients'.

MHA Commissioner, July 2005



4.176 In some areas of the country it would seem that there are not only too few hospital-based

places of safety, but also great difficulties in finding hospital beds for persons assessed as

requiring inpatient treatment subsequent to detention under s.136. We are aware of one

case in Somerset where a patient was held in a police station for seven days before a bed

could be located. Whilst seven days is no doubt an extreme delay, we understand that many

patients are held for some time post-assessment in police stations whilst mental health

professionals struggle to identify an available bed. In its submission to the Joint Committee

on the Draft Mental Health Bill, the IPCC recognised that police cells my be required as last

resort places of safety, but suggested that the next Act provide a duty upon health authorities

to provide alternative facilities, and that any use of holding powers at a police station should

be limited to 12 hours rather than 72 hours, with the presumption that any holding power

running over 12 hours should be continued following transfer to health facilities267. We

support these proposals.

Recommendation 34: Holding powers relevant to police stations under the next Act
should be limited in duration to 12 hours

4.177 In December 2004 the media reported that an 80 year old woman from Hastings, having

been found sitting on the ground ‘in an unkempt state’, was detained in a police cell for six

hours under the powers of s.136268. In cases where there is little chance of danger to others

from violent behaviour, or need for secure custody arrangements, we would expect

flexibility in the identification of facilities to hold the patient in whilst assessments are

made. Authorities should take a flexible approach as to whether or not the designated s.136

place of safety, if it is a place of secure custody, is really required in individual circumstances,

or whether any other local facility (such as a GP clinic, for example) might not serve the

purpose in a more humane manner.

4.178 In general we prefer places of safety in hospitals to be a designated room or suite of rooms.

Admitting a person under s.136 directly to an acute admission ward can be disruptive to

that ward and its patients, disturbing for the person concerned and could lead to an

assumption that the patient should be formally admitted. Wherever possible we would

recommend that the place of safety is a designated assessment unit within or linked to a

psychiatric facility. In our Ninth Biennial Report we reported arrangements at Enfield as a

good practice example in this respect269. We understand that the Metropolitan Police are

considering the development of ‘safe-havens’ for the reception of apparently mentally

disordered people as well as people apparently under the influence of drink or drugs, or

exhibiting problem behaviour. We will follow these developments with interest.
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267 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 3. Memorandum from
the IPCC (DMH 206) para 7, p.912.

268 BBC News,13 December 2004 Police Cell Pensioner Complains

269 MHAC (2001) Ninth Biennial Report 1999-2001, p.34



Recommendation 35: Section 136 assessment facilities should: 

• preferably be in a quiet area of the facility used;   

• offer privacy from persons not concerned with the assessment;

• facilitate appropriate and frequent observation by staff;

• be safe for use (with attention paid to ensuring that furniture and fittings do not provide
ligature points or other potential hazards); 

• be accessible to staff (i.e. with outwards opening doors); and 

• have washing / toilet facilities en suite or within easy and safe reach of the room under
escort (i.e. avoiding physical obstacles such as staircases, and in preference not passing
through ward areas etc).  

Accident and Emergency departments

4.179 It has been suggested that Accident and Emergency (A&E) departments may be the most

frequently used settings for urgent mental health assessments (including of persons

presenting themselves for treatment) in central London270. Substantial guidance on the

provision of psychiatric services to A&E departments was issued by the Royal College of

Psychiatrists in February 2004271. This recommends that all A&E departments include

facilities and resources for the assessment of patients with mental health problems,

including an interview room with adequate safety features, but it recognises that A&E

departments are often ill-equipped for use as a place of safety. They may be unsuited to

receive people with severe mental disturbance, and their use for that purpose may put others

at great risk.

4.180 In any locality, the places of safety that may be used under s.136 should be agreed between

NHS Trusts responsible for general non-psychiatric hospitals, those that provide psychiatric

services, and the police. In addition, the police should be invited to state in what circum-

stances they would assist in the removal of dangerous persons, and what they would do to

assist hospital staff in circumstances where they have brought a dangerous person to a

general hospital for medical assessment and/or care that is not possible elsewhere. Police

should use the A&E department for the patient if they believe that this is necessary for

medical reasons (e.g. the patient is bleeding profusely)272.

4.181 A&E services are increasingly called upon for s.136 assessments in London, although many

are not the locally agreed Place of Safety. The Metropolitan Police Pan-London Guidance

requires that where ‘acute behavioural disturbance’ is observed in the detainee, s/he should

be treated as in need of emergency medical treatment and taken by ambulance to an A&E
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270 Cassar S, Hodgkiss A, Ramirez A & Williams D (2002) ‘Mental health presentation to an inner city accident
and emergency department’. Psychiatric Bulletin 26;134-136

271 Royal College of Psychiatrists (2004) Psychiatric services to accident and emergency departments. Council
Report CR118, February 2004, p.7.

272 ibid., p.81 



department. Acute Behavioural Disturbance (which has previously been called ‘excited

delirium’) was defined by the Police Complaints Authority as an extreme form of

behavioural disturbance which goes far beyond the ‘distressed’ state often encountered by

the police, having the main features of a period of agitation, excitability, perhaps paranoia,

coupled with great strength, aggression or non-pain compliance, which may result in

sudden collapse and death273. The Metropolitan Police are issued with a check-list of

features to identify this state, although of course such features are largely distinguishable

from more common presentations of s.136 detainees only by degree, leading to a broadly

subjective element in the use of this guideline. The protocol does allow that ambulance

crews, who will generally not recognise ‘acute behavioural disturbance’ as a specific entity as

it is not a part of medical training, may determine that a detainee thought to be at risk by the

police constable does not in fact require A&E attendance, in which case the constable should

determine which other place of safety is appropriate.

4.182 The experience of London A&E departments in receiving patients brought in by police has

not always been very positive, as indicated by the following three vignettes from St Thomas’

Hospital:

• A patient found wandering on railway tracks was brought by the police in handcuffs
(neither under arrest nor under s.136). The police left promptly, after which the man
produced a Stanley Knife and threatened a nurse.

• A patient brought by ambulance having smashed up her flat was ‘forced into A&E’ by
police, who left promptly, after which she assaulted the psychiatrist.

• A patient who was brought to A&E ‘under unclear powers’ (after which the police left
promptly) immediately set fire to his clothes and tried to leave. Different police officers
answered the call for assistance from A&E staff274.

4.183 However, the Metropolitan Police have also had difficulty in gaining access to A&E depart-

ments when they feel that a patient is in need of emergency medical intervention. In two

separate incidents over a weekend in March 2005, patients conveyed by police to A&E

departments were turned away on the grounds that the A&E was not a place of safety. In one

of these cases, the patient had been detained by police following a violent incident outside

the A&E department itself. In both cases police reluctantly started to drive the patients to

the locally-agreed assessment suite, but in both cases the patients stopped breathing during

the journey and had to be returned to A&E as an acute medical emergency. We understand

that one patient subsequently required the use of a life-support machine.

4.184 Police also report being turned away from A&E departments and agreed places of safety on

the basis that the patient whom they have detained appears to be drunk or under the

influence of drugs, or even where the patient only smells of alcohol. We have heard of

examples of ‘doorstep triage’ where detainees are breathalysed outside of medical facilities

by medical staff, and refused access if signs of alcohol are present.
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273 Police Complaints Authority (2002) Policing Acute Behavioural Disturbance, revised edition.

274 Dr Andrew Hodgkiss (Consultant Liaison Psychiatrist, SLAM) Policing and Mental Health Joint Review
presentation: Liaison Psychiatry. 13 April 2005. These examples are likely to have involved other forces than
just the Metropolitan Police, such as the City of London or Transport Police.



Recommendation 36: Mental health services should be flexible in response to s.136
patients, and ensure that policies do not result in patients who are in need of assessment
being turned away on spurious or unnecessary grounds, such as because staff detect a
smell of alcohol on the patient.

4.185 We commend the establishment of local protocols with accident and emergency units to

ensure that they have an understanding of the procedures for s.136 admissions; how they

might be expected to play a role in caring for a person detained under such powers; and

what expectations they may have of other agencies. We recommend that similar protocols

are undertaken nationally. It is important to stress in protocols that the law provides no

mechanism for transfers from one place of safety to another, and that a patient brought to

A&E as a place of safety may therefore have to remain there for the purposes of the mental

health assessment as well as any emergency physical intervention. We support the proposal

in the draft Mental Health Bill 2004 to allow for transfers between places of safety so as to

remove this artificial barrier to appropriate patient care. We understand that this proposal is

viewed warily by the police, who are concerned over the potential for this to increase

demand upon their resources in conveying patients, but we believe that effective protocols

and working practices can counter such problems.

Assessments on private premises and the use of section 135

Police attendance at Mental Health Act assessments

4.186 We have received a number of accounts of difficulties arising out of the roles or expectations

of the police or social services in relation to assessments. A significant proportion of Mental

Health Act assessments are carried out with the assistance of police officers, either because

of the need for obtaining entry to a property or because of anticipated violence or physical

resistance from the person being assessed.

4.187 The Commission has expressed concern at some police forces’ apparent heavy-handedness

in assisting Mental Health Act assessments. In our Fifth Biennial Report we warned that

sending a number of police officers in riot-gear in response to requests for assistance may

worsen rather than help any situation likely to arise275. It is important that protocols

regarding contact with the police set out what kind of assistance may be requested and

expected, and it may be that lack of clarity in requests is a factor in seemingly inappropriate

responses. But we urge that, alongside flexibility in determining when it is appropriate to

respond to social services’ requests for assistance, police services allow for flexibility in the

type of assistance that is provided. We are pleased to note the London Development Centre

for Mental Health’s joint risk assessment process for requests for police intervention goes

some way to address these concerns, by ensuring that the faxed request for police assistance

provides a detailed risk assessment and that the police fax back to social services details of

the police resources to be deployed276.
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275 MHAC (1993) Fifth Biennial Report 1991-1993. London: Stationery Office, Chapter 3.5f

276 London Development Centre for Mental Health (2005) Draft risk assessment document. In Review of assess-
ments on private premises report and recommendations, June 2005, app.3.



4.188 We are concerned that an unintended consequence of police authorities’ perceptions of the

obligations and demands of the Human Rights Act may make them withdraw from co-

operation in assessments. We do, of course, applaud the police for their concern not to act in

any way that is contrary to the requirements of the European Convention on Human Rights.

The Metropolitan Police Service trains its officers to consider the human rights implications

of their policing duties according to the acronym ‘PLAN B’ (Proportionality; Legality;

Accountability; Necessity; Best Information). When considered against these principles, the

Metropolitan Police Service questions whether customary policing roles in mental health

assessments (i.e. where a police officer accompanies an ASW on a ‘just in case’ basis without

being assured of the necessity of his/her involvement) meets the criteria of a risk of violence

that is established in Pan-London Protocols. Individual social workers are often more

cynical over the police motivation, questioning whether it is resource-driven rather than a

result of human rights concerns, although the police deny that this is the motivating

factor277. There has consequently been something of a cultural conflict across services in

London, where social workers may expect the police to play a supportive or reassuring role

in assessments, but the police view their involvement as only legitimate if there is a risk of

violence or disorder. Although both health and police services appear generally to accept

that interventions should be based upon risk-assessment (and the police quite

understandably refuse to respond to requests that are not based upon a risk-assessment278),

it is not clear that each authority has been applying the same theoretical or practical defini-

tions of ‘risk’ or ‘risk-assessment’. We note that the joint risk assessment process developed

by the London Development Centre for Mental Health may address these disparities of

approach.

4.189 We have no reason to question the good faith of the police in regarding the issues at stake as

being fundamental questions of police powers and the Human Rights Act, but we think that

the analysis behind this, which can appear to equates the legitimacy of police involvement

with a risk of violent disorder, is flawed. We take the view that there is nothing intrinsically

contrary to human rights requirements in having a police presence at a Mental Health Act

assessment, whether or not there is a risk of violent disorder. We understand the general role

of the police not to be limited solely to dealing with violence or disorder, and cannot

therefore see why it should be so restricted when dealing with the exercise of important civil

powers relating to possible detention. This is not to say that it would be appropriate for the

police to always accompany ASWs and doctors to assessments, or even to do so routinely.

4.190 In our view, a police officer’s presence at a Mental Health Act assessment, alongside other

legitimately present professionals, cannot itself be a breach of human rights or make such a

breach more likely in general terms than would be the case without a police presence.

Similarly, whilst the assessment or its resolution may involve actions that are interferences

with human rights (such as, for example, picking up and carrying a passively resisting

patient to an ambulance), the assessment process and outcome can provide legal authority
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277 Inspector Bruce Frenchum ‘Appropriate Involvement of the Police’ presentation at Policing and Mental
Health; Risks and Realities Independent Police Complaints Commission conference, Birmingham, 20
January 2005 

278 The Dixon Inquiry (1999) was critical of mental health and social services’ care of a patient with paranoid
schizophrenia who stabbed and killed PC Nina Mackay in 1997. PC Mackay and colleagues from the Armed
Territorial Support Group forced entry into his flat to arrest him for breaching bail conditions. The report
was also critical of the Metropolitan Police Service for not obtaining a risk-assessment before turning out to
make the arrest, and questioned whether the police approach had been heavy-handed. PC McKay had also
removed her protective vest before entering the property. See Amelia Gentleman ‘Serious failings led to PC
death’ The Guardian 20 April 1999.



for such interferences where they are themselves proportionate and necessary. The process

of assessment under the Act therefore provides any professional, including a police

constable if so directed by the ASW responsible for co-ordinating the actions of profes-

sionals, with the authority to undertake actions that would normally be an unwarranted

interference with human rights.

4.191 This is not to presuppose that carrying a passively resisting patient to an ambulance is a

legitimate role only for the police. The police understandably question the assumption that

such matters are ‘police business’, when the police have no more legal authority to pick up

and carry a patient than ambulance staff or other professionals present. We are sympathetic

to this concern, but not to it being misrecognised as a question of law when it is actually a

legitimate question of appropriate use of resources. The ultimate resolution of the question

of whether a police officer’s presence at a particular assessment was justifiable is not a legal

question relating to human rights, but a practical (if fundamental) question of what the

police role should be at such assessments, given the competing claims on police time and the

legitimate expectations that should rest on each party to the assessment. In assuming that

the police role is only legitimated in response to violent resistance or threats to other profes-

sionals, the Metropolitan Police Service appears to have assumed a narrower remit for police

work than that which we understand.

4.192 In December 2004 the Metropolitan Police Service announced that, following legal advice, it

intended to require that a warrant under s.135 was obtained as a condition of its officers

accompanying ASWs on Mental Health Act assessments. As a result of serious concern from

health and social services authorities, the implementation of this requirement was

postponed whilst the policy was reconsidered.

4.193 The police concern was that, in order ‘to ensure that any potential interference by a police

officer with a person’s right to respect for privacy, a family life and their home is

demonstrably proportionate, legal and necessary to manage the identified risks… the best

way … is for the assessment to be carried out under the protection of a s.135(1) Mental

Health Act warrant’279. Against anticipated objections to this policy, the police suggested that:

• whilst some magistrates had required previous evidence of a refusal of entry before
granting a warrant under s.135280, such a stipulation is not a requirement of the Act, so
that ‘where an ASW had sufficient evidence to demonstrate to the local police that their
involvement would be proportionate and necessary, that risk assessment will be very
strong evidence in support of an application to the court’; and

• to avoid raising tensions or causing anxiety through the production of a warrant on the
doorstep of the person to be assessed, ‘where in the planning stage the ASW and police
consider it appropriate to first of all obtain consent to entry, it would be proportionate
and legal to keep the warrant undeclared during the assessment process. If circum-
stances dictate it could then be executed, providing the legal protection necessary to
enable police officers to act’.

4.194 We note that the Metropolitan Police Service has now accepted that the current statutory

grounds for requesting a warrant may not cover all the circumstances in which police may
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be requested to attend assessments on private premises, and that police may therefore attend

assessments without such warrants (but will leave the premises if consent to their entry is

withdrawn before the social worker has completed any application for admission under the

Act). In particular, of course, there are many circumstances where entry to private premises

is given by someone other than the person who is to be assessed, whether this person is a

carer, family member or landlord who is legally empowered to grant such access. But the

Metropolitan Police Service view appears to remain that the police and other agencies

involved in assessments are best protected by the issue of a warrant when attending private

premises. There may be some pressure on Parliament to accommodate this view in

establishing the thresholds for warrants under the next Mental Health Act, the proposals for

which would already widen police powers under the draft Mental Health Bill of 2004281.

This causes us some concern. We would consider it a great irony that a consequence of

authorities’ concerns not to violate human rights principles should lead to a considerable

extension of State power over the mentally disordered through the routine issue of warrants

of entry to private premises. It does not seem to be in the spirit of human rights law for

domestic law to be reinterpreted so that warrants of entry are issued as a matter of course for

any mental health assessment where a police officer may be present282.

Recommendation 37: We urge police services to be flexible in their response to
requests for help and support from social services in mental health assessments.

Data on the use of s.135

4.195 Data collected from social services authorities on the use of s.135 is set out at figure 80

below. We discussed the limitations of the data at paragraph 4.164 et seq above.

Number of times Number of patients Number of patients Number of patients Number of patients 
used detained following taken into hospital needing any other released without 

assessment under informal basis follow up care further action

hospital 126 186 312 105 132 237 14 38 52 3 23 26 4 32 36

police station - 6 6 - 5 5 - - - - 1 1 - - -

other284 - 16 16 - 9 9 - 4 4 - - - - 1 1

Total use 126 208 334 105 146 251 12 42 56 3 24 27 4 33 37

Fig 80:  MHAC data on use of s.135 by place of safety and outcome, 2002/03 – 2003/04.
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281 See Draft Mental Health Bill 2004, clauses 226 and 228, and paragraph 4.199 et seq below.

282 We also doubt the soundness of the police’s original legal advice that authorities should enter a property
without revealing that a legal warrant of entry has been granted, or otherwise conceal the existence of such a
warrant whilst undertaking the warranted action.

283 i.e. England and Wales, excluding parts of UK where MHA 1983 is not in force.

284 The place of safety under s.135 can be anywhere, including a private residence provided that the ‘occupier’ is
prepared to receive the patient (MHA s.135(6)).



4.196 Our data indicates that the use of police cells as places of safety is much less of an issue in

relation to detentions under s.135 than s.136. This is to be expected, as the former require

planning in advance, and such planning should include the identification of the holding

facility most likely to be appropriate. When considering applications for warrants under

s.135, it may be impractical for magistrates to require specific evidence relating to the criteria

for applying s.135 (i.e. whether there is reasonable cause to suspect a person believed to be

suffering from mental disorder is unable to care for themselves or is being neglected, etc),

but they could usefully enquire of the ASW whether alternatives to executing a s.135

warrant had be considered, and whether suitable plans were in place once access had been

gained, including arranging a suitable place of safety or alternate places of safety depending

on the situation that arises upon entry to the property.285

4.197 Because there is likely to be less use of police cells as places of safety for s.135 detentions than

for detentions under s.136, it is possible that the Department of Health statistics on the use

of s.135 (figure 81 below) may be a relatively accurate reflection of the extent of the use of

the power, even though these statistics only include the use of the power to take patients to

hospitals.

Fig 81: the use of s.135 places of safety in hospitals, 1984 – 2003/04286

4.198 In response to some magistrates’ uncertainty over their powers in issuing warrants (see

Chapter 1.80), we have placed placed on the MHAC website a precedent warrant for use by

magistrates287.
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285 Carr L ‘Magistrates and Mental Health Act Warrants’ the Magistrate, October 2002 p.283 www.magistrates-
association.org.uk/documents/magistrate_archive/2002/mag_oct_2002.pdf

286 Data source: Department of Health Inpatients Formally Detained in Hospitals Under the Mental Health Act
1983 and Other Legislation, 1984 – 2004 

287 We are grateful to Andrew Parsons of RadcliffesLeBrasseur, solicitors, for drawing up the precedent warrant
for this purpose.
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The proposed extension of police powers under the draft Mental
Health Bill of 2004  

4.199 The draft Mental Health Bill 2004 restates the powers of ss.135 and 136 in its provisions with

little change: indeed we were disappointed that no attempt was made to update the language

used in those provisions, so that the Bill continued to speak of mentally disordered persons

‘being kept otherwise than under proper control’288, etc. Alongside the retention of such

language, which can be dated back at least to the Lunacy Acts of the nineteenth century, the

draft Bill also proposed additional emergency powers that echo provisions of s.20 of the

Lunacy Act 1890 which were specifically removed with the passing of the Mental Health Act

1959. The proposed clause 228 of the 2004 draft Bill would extend police powers of entry to

private premises, so that where ‘urgency’ precludes a warrant from being obtained, a police

officer accompanied by and acting on information from an Approved Mental Health

Professional may force entry to private premises without such a warrant and remove the

occupant to a place of safety.

4.200 The British Association of Social Workers strongly objected to this extension of police

powers (although the proposed ‘police power’ is, of course, in fact only likely to be used at

the behest of an Approved Mental Health Professional), pointing out that the safeguard of

the need for a warrant under s.135 was introduced because of widespread misuse of

previous powers had led them to become the main route for compulsory admission289.

Arguing that there is no less a risk of malpractice today than there was prior to 1959290,

BASW indicated that it would advise its members against making use of such a power were

it enacted, and suggested that a warrant (and the presence of a doctor as well as an AMHP

and police constable) should be the minimum requirement for forcible entry into private

premises under mental health powers.

4.201 There is certainly a danger that the criterion of ‘urgency’ which would justify the use of the

emergency powers, and which was not further defined in the draft Bill of 2004, could be

open to broad interpretation. The forced entry into a prospective patient’s home is always

necessitated, to some extent, by an ‘urgent’ need to help that person, and it is a small step

from recognising the need to make such an entry to assuming that it is not practicable to

obtain a warrant and a doctor’s presence before acting on that need. Whilst the advice of

professional bodies such as BASW may restrict overuse to some extent, not all AMHPs will

be social workers, and not all practitioners follow the advice of their professional bodies. We

believe that there is a need for a more considered debate on the extension of these powers,

and that closer definition may be required in the statute to prevent their abuse. We doubt

that either the general requirement on public authorities to act within the requirements of

the European Convention, or guidance in the Code of Practice, would be sufficient

safeguards against the misuse of the extended powers proposed.

296

288 Draft Mental Health Bill 2004, clause 227(1)

289 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill, Vol 2, p.578.

290 Although there was arguably more incentive to misuse emergency admission powers under the Lunacy Acts,
given the lack of an equivalent to the Mental Health Bill’s 28-day assessment order prior to the need for
complex certification proceedings.



Recommendation 38: The extension of police powers to enter private property under
emergency mental health provisions should be carefully considered by Parliament and, if
enacted, should be carefully defined to prevent misuse or expansion beyond Parliament’s
intention.  

Managing patient behaviour 

‘My senior clinical manager told me ‘if you want safe, go and work in Safeways’’

nurse quoted in Healthcare Commission (2005) The National Audit of Violence291.

4.202 During this reporting period we have seen the development of mental health posts within

the NHS Security Management Service, the special health authority established in 2003.

Although the primary focus of the NHS Security Management Service is tackling violence

against NHS staff, in the context of mental health care this focus inevitably broadens to all

aspects of control and restraint operated by staff in the management of violent behaviour.

The Secretary of State has issued directions requiring NHS bodies to co-operate with the

new special health authority; identify Board-level responsibility for security matters; and

appoint at least one local security management specialist to whom incidents must be

reported and who will record the incident, co-ordinate local actions and liaise with the

Security Management Service292. The new special health authority is tasked with

implementing the Government’s announcement of a national strategy on tackling violence

and abuse that will ensure all staff working in mental health and learning disability units are

trained in preventing and managing violence293 (see paragraph 4.212 below).

4.203 At present, there appears to be significant under-reporting of incidents of violence and

threatening behaviour in mental health units (figure 82).
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291 Healthcare Commission (2005) National Audit of Violence (2003-2005) Final Report. Royal College of
Psychiatrists’ Research Unit / Healthcare Commission. p.21. www.healthcarecommission.org.uk.

292 Secretary of State directions on work to tackle violence against staff and professionals who work or provide
services to the NHS, issued 20 November 2003, annex 2.

293 ‘NHS responds to violence survey’ Mental Health Today July/Aug 2005 p.6. See also Department of Health
(2005) Delivering Race Equality in Mental Health Care; an action plan for reform inside and outside services
and the Government’s response to the independent inquiry into the death of David Bennett. Jan 2005, p.27-9.



acute PICU forensic all units294

Y N Y N Y N Y N

are all incidents of threatening 
69 23 76 21 77 19 71 22behaviour or violence 

reported and recorded? 

all figures are percentages295

Fig 82: Healthcare Commission findings on nurses’ perceptions of the reporting and recording of

threatening or violent behaviour, by service sector, 2003-2005296.

4.204 We are encouraged by an evident focus on prevention in guidance issued to date, including

recognition of the environmental and situational triggers of difficult behaviour in

patients297. We have summarised the Healthcare Commission’s findings over the common

causes of violent behaviour at figure 14 (following Chapter 2.41 above). The most common

trigger for violent behaviour on wards was identified by the Healthcare Commission as

being substance abuse by patients, with alcohol playing a particularly important role298.

4.205 There is a great deal to be done to make both patients and staff feel safe in many units. The

national audit on violence, published by the Healthcare Commission in May 2005, found

that fourteen per cent (15) of acute units were marked as unsafe in the opinion of the

mental health staff respondents299.

4.206 In previous Biennial Reports we have stressed the need for service to implement Code of

Practice requirements over establishing policies and guidelines on restraint (Code of

Practice Chapter 19.14) and seclusion (19.17). In our last report we noted that even self-

assessments by hospitals and Trusts showed that not all had met these basic requirements300.

The Healthcare Commission Audit of Violence showed a continuing failure to implement

the Code’s guidance on policies for a significant minority of services (figure 83).
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294 ‘All units’ includes acute, PICU, forensic, rehabilitation, elderly, learning disability (short stay, long stay and
challenging behaviour) units and small group homes.

295 Only responses clearly identified as ‘yes’ or ‘no’ are shown in the data: answers categorised as ‘other’ by the
researchers account for the shortfall when ‘yes’ and ‘no’ in each category do not amount to 100%.

296 Healthcare Commission (2005) National Audit of Violence. p.59.

297 National Institute for Mental Health in England (2004) Mental Health Policy Implementation Guide:
Developing Positive Practice to Support the Safe and Therapeutic Management of Aggression and Violence in
Mental Health In-patient Settings. February 2004 

298 Healthcare Commission (2005) National Audit of Violence, p.7.

299 ibid., p.47.

300 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, Figures 30 and 32 (pages 170, 175).



acute PICU forensic elderly all units301

Y N Y N Y N Y N Y N

Do you have a policy on using/ 86 10 100 - 95 5 33 47 87 9
recording restraints?

Do you have a policy on using/ 77 13 94 6 68 21 80 13 67 24
recording seclusion?

all figures are percentages302

Fig 83: Healthcare Commission findings on seclusion and restraint policies, by service sector, 2003-

2005303.

Physical Restraint

4.207 We have no doubt that the best modern mental health nursing practice aims towards the

empowerment of patients in a supportive and caring environment. In many cases this is

what we encounter on our visits. But certain aspects of nursing practice - or perhaps the

limitations placed upon such practices by environmental and other constraints - can easily

result in a dysfunctional process in which interventions become limiting and controlling

rather than empowering and caring304. For example, the lack of nurse/patient interaction on

a busy acute ward with a high level of agency workers may fail to create a therapeutic

environment or to engage with patients who are at risk of self-harm or aggressive behaviour.

A resulting ‘custodial’ atmosphere on wards may distort or corrupt therapeutic aims so that

nursing interventions tend to be reactive to problem behaviour, involving forms of restraint,

which are then perceived as controlling or even punitive by patients. This can also have the

effect of unintentionally encouraging patients to ‘act out’ to get nursing attention.

4.208 Even in well-managed therapeutic environments, mental health nurses may have to face

hostile and aggressive patients; may be required to intervene to prevent patient upon patient

violence; and of course, rather uniquely in the nursing profession, may be called upon to

enforce the administration of treatment against a patient’s active resistance. All of these

situations may involve physical restraint.

4.209 Patients have reported that ‘more positive attention and open communication, especially

before the conflict that led to restraint had climaxed, could have reduced the chance of the

patient becoming so aggressive that restraint was needed’305. In our last report we stressed
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301 ‘All units’ includes acute, PICU, forensic, rehabilitation, elderly, learning disability (short stay, long stay and
challenging behaviour) units and small group homes.

302 Only responses clearly identified as ‘yes’ or ‘no’ are shown in the data: answers categorised as ‘other’ by the
researchers account for the shortfall when ‘yes’ and ‘no’ in each category do not amount to 100%.

303 Healthcare Commission (2005) National Audit of Violence p.47.

304 See Sullivan P ‘Care and control in mental health nursing’ Nursing Standard 16; 13-15, 42-45. December
1998.

305 Wynn R ‘Psychiatric inpatients’ experiences with restraint’ Journal of Forensic Psychiatry & Psychology Vol 15
No 1 March 2004 124-144



that patients should also be told as much as possible of the reasons for the restraint during

the intervention itself: de-escalation need not stop just because physical intervention has

started306.

4.210 Physical restraint can bring back memories of prior

sexual assault, and patients may experience delusions or

hallucinations during restraint307. While it is common

for staff members involved in restraint episodes to be

debriefed, it is as important that patients are given an

opportunity after their restraint episode to discuss it

with staff. Such discussions would provide an

opportunity for establishing the patient’s preferences in

handling any similar occurrence. Even if it is not

appropriate to have such discussions immediately after

an intervention, some form of care and support should

be provided to all patients in the period immediately

after they have been subject to restraint.

4.211     In this reporting period important practice guidance has

emerged on managing disturbed or violent behaviour in

psychiatric hospitals. We are pleased that positive practice standards for the management of

aggression and violence have now been made available by NIMHE308 and we commend

these to services. We were pleased to contribute to the consultation over the National

Institute of Clinical Excellence’s guidance on the short-term management of violence in

inpatient psychiatric settings, which was published in final form in February 2005309. All

services should be working within these guidelines, and should have copies on wards

(including in ‘quick reference guide’ form310) and in use for staff training. Services should

also have copies of the ‘information for the public’ booklet on the NICE guidelines311 readily

available for patients and their families.

Recommendation 39: Restraint policies should reflect the emphasis placed by NICE
and NIMHE guidance on prediction and prevention rather than dealing solely with the
interventions themselves.
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306 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, Chapter 11.31.

307 Wynn R (2004) supra.

308 National Institute for Mental Health in England (2004) Mental Health Policy Implementation Guide:
Developing Positive Practice to Support the Safe and Therapeutic Management of Aggression and Violence in
Mental Health In-patient Settings. February 2004 

309 National Institute for Clinical Excellence (2005) Violence: the short-term management of disturbed/ violent
behaviour in inpatient psychiatric settings and emergency departments. Clinical Guidelines 25. February 2005.

310 The NICE quick reference guide on clinical guideline 25 is available by telephoning 0870 1555 455 (ref
N020828) or from www.nice.org.uk/CG025quickrefguide.

311 Information about NICE clinical guideline 25 (‘Violence: managing disturbed/violent behaviour.
Understanding NICE guidance – in formation for service users, their advocates, families and carers, and the
public’ available from 0870 1555 455 (ref N0829 for English version, N0830 for English and Welsh).

'I think the way I was restrained …

was diabolical. I weighed probably

then 81/2 stone and to be pinned

down by four or five staff – some

males – and have one or two

needle jabs in my bottom was

uncalled for, I have never posed a

threat to anyone other than myself,

so I did not see the need for such

hard restraint, then to be put in a

room all by myself was just not the

way of doing it'

Deborah Hickman, ex-s.3 patient, Lancs



4.212 At the time of writing, the NHS Security Management Service (see paragraph 4.202 above)

had completed pilots of its training programme promoting safer and therapeutic services, and

should launch this formally in September 2005. The training covers aspects of the NICE

guidelines and David Bennett Inquiry recommendations (see paragraph 2.215 below), and

focuses on prevention rather than crisis management, with modules on values; communi-

cation; engagement and de-escalation; understanding service-user experience; legal rights

and professional responsibilities312.

The prevalence of restraint 

4.213 Eight per cent (2,703) of all informal and detained psychiatric patients in hospital at the

time of the 2005 National Census on Mental Health and Ethnicity had experienced one or

more episodes of control and restraint during their current hospitalisation, or within the

last three months if they had been in hospital for a longer period. Of these, 511 patients

(1.5% of all inpatients) had experienced more than five control and restraint episodes; and

224 (0.7%) more than ten episodes.

4.214 Mental Health Act Commissioners look at restraint records and discuss patients’ experi-

ences on our visits. The example below describes serious concerns over practice raised as a

result of one visit.

Poor practice example

On a visit to an independent secure psychiatric unit for women in October 2004, we noted a
high incidence of restraint in the incident book and heard concerns over the use of restraint in
private meetings with patients. We noted 24 incidents of restraint over the ten days before our
visit, which did not appear to be an untypical frequency, and were alarmed to see records of
restraint justified solely in response to 'verbal aggression'. Patients described what they
perceived as unnecessary use of restraint, stated that 'some staff enjoy it' and described use
of thumb-hold techniques causing pain during restraint. This group of women patients were
very vulnerable, having almost all (if not all) experienced past physical and/or sexual abuse.
In response to our concerns we received reassuring letters from the hospital and its C&R
training provider, the former indicating that staff meetings had discussed our concerns; that
the need to accurately and fully record C&R rationale (with documentation of attempts at de-
escalation prior to C&R) had been stressed; that audits would take place; and that the
patient's advocate would be acting as a conduit for patient concerns. We suggested that these
measures could be supplemented with 'post-incident' discussions with patients.  The C&R
trainer's letter contained reassurances over the company's credentials, and summarised how
staff were trained by them and what that training consisted of. 
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312 See www.cfsms.nhs.uk



At our next visit in spring 2005, we did not find that practices seemed to be living up to the
identified standards. Of 51 recorded incidents of C&R over the month prior to our visit, only
21 were recorded clearly as responses to assault or physical aggression. Even in records that
did indicate physical aggression as the cause of C&R, details were often missing so that the
level of risk was implied rather than recorded. We are in discussion with the hospital over our
concerns as we go to press.

Fig 84: practice example of high-use of control and restraint

Restraint practices after the David Bennett Inquiry

4.215 The restraint that led to David Bennett’s death in 1998 involved, for at least some its

duration, nursing staff lying across him whilst he was face-down on the floor. At other times

he was reported to be on his back, but at some point a nurse had a hand on his throat313.

4.216 The David Bennett Inquiry recommended that ‘under no circumstances should any patient

by restrained in a prone position for a period longer than three minutes’314. It noted views of

witnesses to the inquiry that any time-limit for such intervention was bound to be arbitrary,

but no witness was reported to oppose a time limit, and the suggestion gained the support of

Professor Appleby, the National Director for Mental Health315. The inquiry was shown the

prison service control and restraint manual which stated that the maximum time face-down

restraint should be used continuously was five minutes316.

4.217 In its response to the Inquiry in January 2005, Government did not accept this recommen-

dation317. It gave no specific reason for this, but in its response referred to the NICE

guidelines on the management of violence, which were in preparation, and acknowledged

that restraint was only to be used as a last resort, in the safest way and for the shortest

possible time. The NICE guideline (see figure 85 below) appearing the following month,

made no mention of face-down or prone restraint but simply referred generically to

‘physical interventions’318. This response in the face of the inquiry recommendation

disappointed many mental health campaigners.
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313 Norfolk, Suffolk and Cambridgeshire Health Authority (2003) Independent Inquiry into the Death of David
Bennett. December 2003, p.19-22.

314 ibid. p.52

315 ibid. p.52-3

316 ibid. p.52.

317 Department of Health (2005) Delivering race equality in mental health care: An action plan for reform inside
and outside services and the Government’s response to the Independent inquiry into the death of David Bennett,
pages 26-7.

318 National Institute for Clinical Excellence (2005) Violence: the short-term management of disturbed/ violent
behaviour in inpatient psychiatric settings and emergency departments. Clinical Guidelines 25. February 2005,
see section 1.8.2.



Nice Guidance

NICE recommendations on interventions for the management of disturbed or violent
behaviour include:  

• rapid tranquilisation, restraint or seclusion should only be considered when de-escalation
and similar strategies have failed; 

• de-escalation techniques should continue during restraint;  

• a crash bag should be available within three minutes in healthcare settings where
restraint, rapid tranquilisaton or seclusion might be used; 

• a doctor should be available to be on site within 30 minutes when such interventions are
used;

• one member of staff should assume leadership and control throughout the process of
restraint, and be responsible for protecting the patient's head and neck;  ensuring that the
patient's breathing is not obstructed; and that vital signs are monitored; 

• the infliction of pain has no therapeutic value and may only be used for the immediate
rescue of staff, service users or others.  

Fig 85: NICE guidance on restraint319

4.218 It remains the case that there is a dearth of research regarding the positive and negative

effects of any restrictive physical interventions on patients320. In their report Physical

Interventions and the Law Christina Lyon and Alexandra Pimor suggest that ‘it may be that

further much-needed research would demonstrate that the use of restrictive physical

interventions may, with many service users, be completely counter-productive’321. The lack

of research extends to physical dangers of particular measures, and was bound to limit the

extent to which the methodology of NICE would produce strong guidelines over details of

practice. We believe that it is uncontroversial that all restraint that involves making a patient

kneel or lie down is dangerous and may, in certain circumstances, result in death. Patients

may be asphyxiated or subject to other physical trauma lying face-up as well as face-down,

and it is therefore vital that staff adhere to the NICE guidelines that prohibit the application

of direct pressure to the neck, thorax, abdomen, back or pelvic region under any circum-

stances. In addition, however, we believe that policies on restraint should reflect the views of

witnesses to the Bennett Inquiry on prone restraint.
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319 ibid. See also NICE Guideline: quick reference guide – Violence, pages 14-16

320 Lyon C and Pimor A (2004) Physical Interventions and the Law. Legal issues arising from the use of physical
interventions in supporting children, young people and adults with learning disabilities and severe challenging
behaviour. para 2.4.3, British Institute of Learning Disabilities www.bild.org.uk 

321 National Institute for Clinical Excellence (2005) Violence (see n.318 above) 



Recommendation 40: Hospital policies on restraint should recognise that the placing
of a patient in 'prone' (face-down) restraint should be: 

• an absolute last resort intervention, not normally countenanced as acceptable practice
in a psychiatric setting;

• undertaken, if at all, on the assumption that it should last for seconds, not minutes, and
only for such time as is necessary to move the patient to a less dangerous position; 

• never continued to the point where a patient is exhausted from struggling or has gone
limp;

• considered to require the immediate attendance of a medical practitioner as a medical
emergency322.

Mechanical restraint

4.219 In our last report we pointed to the various forms of mechanical restraint in use in mental

health services, and suggested that the patient groups most likely to encounter mechanical

restraint were probably learning disabled and frail elderly patients rather than acutely

disturbed or violent patients with mental illness323. We were disturbed that this area of

mental health provision is not openly discussed or acknowledged. We suggested that

Government should consider extending the remit of future monitoring arrangements

(which would restricted neither by our limited remit nor resources) to cover the use of

mechanical restraint in all mental health services.

4.220 We are pleased that the Department of Health has now approached us with the suggestion

that we introduce a system of notifications on the use of mechanical restraint to inform

future Government actions. We are keen to do this but have suggested that the Minister

must use her powers under the Act to extend our remit to do this; should direct NHS

hospitals to comply with notifications; and should fund the project so that its cost is not at

the expense of the Commission’s core activities in meeting detained patients. We hope that

discussions over these terms can be concluded quickly and that notifications will begin

shortly after this report is published.

4.221 It appears from the Department of Health’s discussions with us that it is minded to use the

Code of Practice as the regulatory mechanism in this important area of human-rights

practice. We are concerned as to whether non-mandatory guidance in a Code of Practice

will be sufficient safeguard against the broad potential for abuse raised by the use of

mechanical restraints (see Regulation of seclusion and other means of restraint at paragraph

4.237 below), but it may be appropriate to have this debate based upon evidence collated

from the notification system.
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322 See Independent Inquiry into the Death of David Bennett, p. 52 (particularly evidence of Mr Tucker and Drs
Shepherd and Carey).

323 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 11.35-41, recommendation 46.



4.222 We understand that professional advisors to the Department of Health have suggested that

there should be no place in elderly patient services for such forms of restraint discussed

briefly in our last report (i.e. chairs with harness-type straps to prevent falls)324. There is, to

our knowledge, no official guidance on this matter325. Reported deaths of elderly patients in

the U.S. due to forms of mechanical restraint have appeared to involve entanglement in

garments designed for restraint purposes or in straps meant to prevent patients from

slipping from a bed or chair326. In 1995 a woman with learning disabilities died in

Staffordshire in similar but grotesque circumstances, having slipped from a toilet to which a

‘bib’ she was wearing had been tied as a form of mechanical restraint327.

4.223 During this reporting period the Commission has been involved in the decision to use

mechanical restraint on X, a learning-disabled minor. We outline the particulars of the case

below. We view this case (in common with a previous case mentioned in our last Biennial

Report328) as a justifiable use of mechanical restraint. Where the alternative may be to have a

patient constantly held by two or more members of staff, the use of mechanical restraint

lessen the restrictions placed upon a patient. Even where mechanical restraint is the least

restrictive option available to the clinical and management team, the discontinuance of the

restraint (and indeed all restraint) should be an aim that is kept in clear focus during clinical

discussions and reviews of treatment. The case below appeared to us to have been a respon-

sible and well-managed intervention.

Practice example: mechanical restraint

Because of severe self-injurious and assaultative behaviour, upon X's admission to hospital
constant 4:1 observations with minimum-force physical restraint by staff was deemed
necessary. This involved a member of staff holding each arm at all times, with others
prepared to hold his legs when necessary. The holds were released only when the patient was
asleep, although staff remained with him and gently reapplied holds whenever he awoke.
After considerable consultation the decision was taken to employ mechanical restraint in the
form of an 'emergency response belt' made of reinforced fabric with 'velcro' type fasteners,
with the sole aim of supporting an improvement in X's quality of life. The use of such a device
when necessary was declared to be in X's best interests by the High Court in May 2005, when
he was made a ward of court329.  

305

324 ibid., chapter 11.39-40

325 National Institute for Clinical Excellence clinical guidelines regarding fall-prevention in older people (The
assessment and prevention of falls in older people. Clinical Guideline 21. November 2004) extend only to
people in the community or ‘extended care settings’, and not to hospitalised patients, and do not discuss this
aspect of practice.

326 Myles S H & Irvine P (1992) ‘Deaths caused by physical restraints’ The Gerontologist 32, 6 762-6. See also
Paterson B, Bradley P, Stark C, Sadler D, Leadbetter D, Allen D ‘Restraint-related deaths in health and social
care in the UK: learning the lessons’ Mental Health Practice June 2003 vol 6 no 9 p.10-17.

327 Paterson B et al (2003) supra, p.12.

328 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 11.37

329 The High Court also ruled that no-one may publish any particulars that might lead to X’s identification,
after the Sun newspaper ran a distorted and unpleasant account of his care by the journalist Andy Russell
under the headline “ ‘Hell’ lad must be pinned to bed”.



Following the introduction of the device X was able to walk and sit outside without being held,
and was pleased at the prospect of travelling in a car and engaging in activities. The device
does not seem to have been used for extended periods, and now appears to be rarely used,
if at all. X has now been transferred to a learning disabilities unit, where he is making encour-
aging progress: he can now indicate to staff when he wants his arms to be held and is
spending increasing amounts of time free from physical holds.   

Fig 86: practice example of the use of mechanical restraint

Seclusion and isolation of patients 

The glory of the modern system is repression by mildness and coaxing, and solitary
confinement.

John Perceval, 1845330

Seclusion is the most awful experience: the hopelessness and despair one feels locked in
a cell with no knowledge of when one can get out, the powerlessness one feels, the sense
of being punished, is overwhelming. Even after relatively short periods – hours, let alone
the days of weeks that it can go on for – one finds it having traumatising effects on the
mind.

Gul Davis, s.3 patient, Birmingham, 2005

4.224 Seclusion has been a concern in psychiatry for over 150 years. Throughout this time a

number of clinicians, reformers and commentators have proselytised or predicted its

demise as a practice, and others have insisted on its place as a tool for the management or

even treatment of patients.

4.225 Seclusion or solitary confinement was noted to be ‘getting

into general use in the treatment of the insane’ by the

Lunacy Commission in 1843: this was most likely as a

result of the widespread reduction in use of mechanical

restraints331. In 1858 the Lunacy Commission considered

as seclusion any amount of compulsory isolation in the

daytime whereby the patient was confined in a room and

separated from all associates332. In 1901 the Commission’s

definition was ‘the enforced isolation by day, between the

hours of 7am and 7pm, by the closing, by any means

whatsoever, of the door of the room in which the patient is’333. Variations of this definition
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330 Peceval J (1846) Letters to Sir James Graham … upon the Reform of the Law affecting the Treatment of Persons
Alleged to be of Unsound Mind, London, 1846. Letter dated 1 August 1845 quoted in Hervey N ‘The Lunacy
Commission 1845-60 with special reference to the implementation of policy in Kent and Surrey’ PhD disser-
tation, Bristol University 1987: see Scull A (1989) Social Order / Mental Disorder: Anglo-American Psychiatry
in Historical Perspective p.17n & 82.

331 Fennell P (1996) Treatment Without Consent: Law, Psychiatry and the Treatment of Mentally Disordered
People since 1845. Routledge. p.20.

332 ibid. p.33. C19th and early C20th regulation did not recognise seclusion outside of daytime hours, given that
patients were locked up at night anyway. The 1983 Act’s Codes of Practice deliberately reversed this,
although today direction of the Secretary of State requires some HSH patients to be locked up at night
without their status being recognised as seclusion.

333 ibid. (1996) p.59

'I've found people are secluded

for punishment / management

reasons – I've been given 'time-

out' (open seclusion) several

times for trivial matters'. 

Trevor Howard, s.37/41 patient,
Notts



seem to have remained in use as a basis for regulation throughout much of the twentieth

century334, although perhaps subject to the ebb and flow of ‘legalism’ and ‘clinicalism335’. For

example, in 1925 the Lunacy Commission’s successor, the Board of Control, allowed that

seclusion could be ‘a valuable form of treatment’ and redefined it to exclude holding a

patient alone in a room where only the bottom half of a stable-style door was shut336.

4.226 In friendly settlement of an ECtHR challenge to seclusion practice in Broadmoor

hospital337, by 1980 the Government had introduced a seclusion policy to the hospital which

specified that the criterion for seclusion was the patient’s safety and the safety of others, thus

underlining the impermissibility of using seclusion as a disciplinary or punitive measure.

The definition of seclusion 

4.227 In common with its predecessor, the 1983 Act provides neither statutory definition nor

regulation of seclusion. However, attempts have been made throughout the lifetime of the

Act to define and control the use of seclusion through the Code of Practice.

4.228 The Code of Practice (chapter 19.16) currently defines seclusion as ‘the supervised

confinement of a patient in a room, which may be locked to protect others from significant

harm’338. The Code’s definition of seclusion is particularised with the following:

‘Its sole aim is to contain severely disturbed behaviour which is likely to cause harm to
others.

Seclusion should be used;

• as a last resort

• or the shortest possible time

Seclusion should not be used;

• as a punishment or threat

• as part of a treatment programme

• because of shortage of staff

• where there is any risk of suicide or self-harm’339
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334 Although regulation of seclusion did not continue after the passing of the Mental Health Act 1959, practi-
tioners from that time recall that the pre-1959 definitions of seclusion (in particular in not recognising
night-time seclusion) continued to be generally recognised for the purposes of hospital policies etc. It seems
likely that some practices established by pre-1959 regulation continued without the support of statutory
obligation, at least in some establishments.

335 The disputed model of mental health regulatory practice as a scale with legal intervention at one end and
clinical discretion at the other, with the scales tipping according to the mores of society at the time,
originates with the work of Kathleen Jones (see Jones K (1960) Mental Health and Social Policy 1845-1959,
Routledge & Kegan Paul).

336 See Fennell (1996) supra p.159. This definition was codified in the Mental Deficiency Regulations 1948,
Regulation 34(2) and Mental Treatment Rules 1948, Rule 57(2).

337 A v United Kingdom EctHR Application no.6840/74

338 The punctuation of the Code’s definition appears to have been inserted in error at the last revision. The
comma implies, falsely, that the justification ‘to protect others from significant harm’ relates only to a
decision to lock a seclusion room door, whereas it is, of course, the justification for the use of seclusion as a
whole. Previous editions did not carry this error.

339 Mental Health Act Code of Practice, chapter 19.16



4.229 In the Court of Appeal judgment for Munjaz340, Lady Justice Hale sought to differentiate

between seclusion as practised according to the Code’s definition and the locking of certain

high security patients in their rooms at night in accordance with HSH security directions:

Seclusion is keeping a person under regular, frequent observation, while he is prevented
from having contact with anyone in the world outside the room where he is confined.

4.230 The Court’s judgment did not provide any greater clarity to the core definition of seclusion.

It is probably axiomatic that ‘supervision’ in this context amounts to ‘regular frequent

observation’. As a criterion for defining seclusion, prevention of contact with ‘anyone in the

world outside of the room’ cannot be taken literally, as this could disqualify most seclusion

practice (including that considered as seclusion by the court in this case) from being

recognised as seclusion at all341. In any case, the Court of Appeal was here making a point of

distinction rather than attempting a core definition. A similar point of distinction is

provided by Taylor and Gunn’s Forensic Psychiatry:

In the special (maximum security) hospitals of England, patients are locked in their
rooms at night without possibility of egress, a practice not treated as seclusion, and
without the attendant recording and monitoring342.

That is, insofar as seclusion might be defined by its rationale (i.e. as a last resort means of

containing dangerous behaviour), or by its attendant procedural requirements, then locking

HSH patients into their bedrooms falls without the definition. This is clearly Government’s

will, however much the objective distinction between seclusion and the forcible locking of a

patient in a bedroom overnight is open to question. The practice example at figure 91 (pages

317-8 below) shows the potential for arbitrariness or illogicality in such distinctions. In the

case discussed, a patient was secluded in the room that was intended to serve as his bedroom

that night because of his resistance to acts preparatory to locking him into that room under

the security direction rules. Because that seclusion episode had not ended by the time that

patients would normally be locked in on the unit, he was deemed to be in overnight

seclusion after this time even though his objective situation (i.e. being locked in his

‘bedroom’) was no different to what had been intended under the guise of security

directions. There is a danger that arbitrary distinctions or rules imposed from outside the

hospital by Government directive may be damaging to staff and patient morale and

reinforce ‘institutionalisation’.
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340 R (on the application of Colonel Munjaz) v Mersey Care NHS Trust and (i) Secretary of State for Health and (ii)
Mind; S v Airedale NHS Trust and (i) Secretary of State for Health and (ii) Mind [2003] EWCA Civ 1036. para
75.

341 Patients who are kept in seclusion rooms may and sometimes must be visited or contacted by medical and
nursing staff, doctors, solicitors, MHA Commissioners and even, perhaps, friends or relatives, or may
contact any of the above, and yet still be confined within a room and deprived of association amongst other
patients within the ward milieu. It would be counter-productive to exclude patients who have such contact
from the regulations regarding seclusion. The ability to instigate contact with persons (other than such
persons such as solicitors or MHA Commissioners to whom there is something of a right of access) could,
however, be more useful as a defining criterion for seclusion.

342 Taylor P and Gunn J (ed) (1993) Forensic Psychiatry: Clinical Legal and Ethical Issues. Butterworth
Heinmann, p.659. This was published before the introduction of ‘24 hour care’ in the HSHs (c.1995) ended
the practice of locking patients’ rooms at night.



4.231 Some difficulties arise from a literal reading of the established Code of Practice definition:

• If confinement in a room is the key defining criteria, should escorted trips to nearby toilet
or washing facilities (commonly facilitated in hospitals without en suite facilities in
seclusion rooms) be seen to terminate periods of seclusion, even if the patient is immedi-
ately returned to seclusion conditions?

• If confinement in a [single] room is the defining characteristic of seclusion, then are
patients confined within seclusion suites of rooms (for instance seclusion rooms with en
suite facilities) excluded from the definition? 

Most hospitals, and the MHAC, take a pragmatic rather than literalist approach to defining

seclusion with regard to questions such as these, allowing that confinement in a suite of

rooms is still seclusion, and that a period of seclusion is not terminated if the patient is

allowed to go to a nearby toilet under escort before being returned to the room343.

4.232 The Code of Practice distinguishes seclusion from ‘time out’, the latter described as a

technique used in behaviour modification programmes where a patient is removed from an

activity or environment for no more than 15 minutes. In ‘time out’ locked doors should not

be used. In practice, the main distinction between seclusion and time out would seem to be

the intention behind each intervention: for seclusion the putative intention is always simply

to control aggressive or dangerous behaviour; for time out the intention is more therapeutic

and forms a part of a planned treatment programme.

4.233 Alongside definitional problems, there are organisational incentives to understating the use

of seclusion:

• Service providers are keen to present themselves are forward-thinking and humane, by
abandoning the use of practices seen by many mental health professionals as regressive
and old-fashioned.

• The Code of Practice places on service providers an onerous review and recording
requirement. If a service provider can effect the same outcome without triggering the
Code obligation, there is a clear saving in staff time and paperwork.

• The Code of Practice demands a four-hourly medical review of all patients in seclusion
without any reference to special night time circumstances. Managing and supporting
night time reviews of patients has always been a challenge for those staffing junior doctor
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343 There is less consensus over whether brief respites from conditions of seclusion, such as occasions where
secluded patients are given the chance to emerge from seclusion and socialise on the ward under supervision
for a specified trial period, at the end of which they may be returned to the seclusion room, should be
considered to terminate seclusion or merely suspend it. On the one hand, the ability to give a form of ‘trial
leave’ from seclusion could be justified in the same terms as the law allows detained patients trial leave from
hospital: it is a means of testing a patient’s ability to manage without relinquishing power to intervene or
requiring a repeat of the formal procedures of initiating such control. In this way it allows clinical teams to
take a measured risk and can help in the earlier termination of seclusion. On the other hand, some hospitals
continue the formal seclusion of such patients over long periods (weeks or even months) whilst allowing
them limited or controlled periods of socialisation, thus effectively reducing the threshold for reinitiating
actual seclusion and bypassing the safeguards of the Code. The MHAC in the Munjaz case in the Court of
Appeal (and the SHSA in 1993) criticised Ashworth Hospital’s practice in this respect, but there is a body of
opinion within the MHAC that would accept the need for specific rules and safeguards for high security
patients nursed in long-term isolation.



rotas. This situation has become even more difficult following the implementation of
the Working Time Directive. In our last report we suggested that Government should
consider guidance to units whose staffing precludes authorisation or review of
emergency interventions according to the expectations of the Act and Code of
Practice344. We regret that we have had no response to this recommendation and do not
believe that it has been taken up.

Recommendation 41: Government should consider guidance to units whose staffing
precludes authorisation or review of emergency interventions according to the expectations
of the Act and Code of Practice.

4.234 We frequently encounter interventions that look to us like seclusion but are not recognised

as such by the authorities who use them (see figure 87 below). For example, one

Independent Hospital told us (as well as the Healthcare Commission, who were responsible

for its registration) that it did not use seclusion, and its policy stated clearly that the

rationale for this was because of the potential negative effects of seclusion for patients,

including reduced self-esteem; feelings of vulnerability and powerlessness; worsening of

anger, delusions or hallucinations; and a possible increased risk of self-harm or suicide.

However, as our report of the visit explained:

… practice in managing disturbed behaviour is to remove the patient to the quiet room
under conditions of control and restraint and continue the control and restraint until
the patient is fit to return to association. The completion of the control and restraint
operation is defined by the moment when the C&R team feel it is safe to leave the room
having completed the de-escalation phase. Thus there is a period of time when the
patient is not being physically restrained but is being kept in the room as they are too
volatile to be permitted association with other patients. This phase can last anything
between five minutes and one hour.

Seclusion by another name

As long ago as 1997 we drew attention to the confusion surrounding the definition of
seclusion345. Despite this, examples continue to prevail where the practice of seclusion may be
referred to as:

•  'removal from the environment'

•  'therapeutic isolation'

•  'open-door seclusion'

•  'de-stimulation rooms'

•  'de-escalation rooms'

•  'single-person wards'

Fig 87: euphemisms for seclusion
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344 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers, Recommendation 44, p.172.

345 MHAC (1997) Seventh Biennial Report, Chapter 10.1.3 

•  'enforced segregation'

•  'restriction of movement'

•  'de facto seclusion'

•  'removal to a "calming room" '

•  'placed in a quiet room'



4.235 We also encounter situations where patients have been found to be spending long periods in

isolation while not being formally secluded. A common factor among them was that they

were all extremely challenging patients causing enormous problems for those employed to

care for them. The quality of care being delivered varied from the very good to the danger-

ously substandard.

Patient 1 This learning disabled patient was nursed in isolation in a special unit set aside
for him alone, to reduce the severity of risks to him apparent when he was nursed on a
ward with other patients, and because other patients were at risk from his behaviour. He
had free movement of the special unit which had no unsafe areas (for example furniture
was bolted to the floor so he could no longer move it around or lift it up rendering it
hazardous), ending the need for staff to constantly thwart him. Incidents of
confrontation and aggression reduced as a result. Whilst this environment ensured his
safety, he still required one-to-one nursing care from staff with specialist skills in
managing him. Nursing staff were increased to two staff per shift to ensure his safety
whilst meeting his care needs.

Patient 2 After high-dosage medication was reduced to counter side-effects, this patient’s
behaviour became a significant and persistent risk to others, and he was segregated for
some time. The patient was kept in a secure area separate from other patients, with a
bedroom, bathroom, living room with TV and a small dining area. There was access to
a garden. He was under 24 hour surveillance and had a team of four nurses attending.
He was taken on a regular basis to on-site day services, between the hours of 10 a.m. and
3 p.m., but did not always choose to stay and sometimes opted out. The Trust managers
showed great concern over their arrangements and consulted widely about whether
seclusion procedures should be invoked.

Patient 3 This informal patient was nursed on his own in a locked environment.
Commissioners found the patient to be in effective isolation from patients and staff,
despite a risk assessment recommending that he receive 2:1 nursing care. The area in
which he spent his time was without furniture or apparent means of stimulation or
activity: the patient appeared to have been given a makeshift ‘rattle’ for diversion.
Deficiencies in relation to the safety, privacy and dignity of the patient that were apparent
to Commissioners were an open drain, the absence of a toilet seat, soap, towels and door
to the toilet area, and the patient’s bathroom and bedroom area were cold and smelt of
urine and faeces despite, according to the ward manager, regular cleaning. The Service
Manager reported being unaware of the situation until we brought it to his attention.

4.236 We are disappointed the Department of Health policy documents contribute to the

confusion of terminology and to the weakening of patient safeguards regarding seclusion.

The Department’s National Minimum Standards for Psychiatric Intensive Care Units (PICU)

and Low-secure Environments proposes:

• ‘Extra Care Areas’ (ECA) as ‘an alternative to seclusion’, defined as ‘a closely supervised
living space away from the main clinical area in which a single patient may be nursed
away from [the] rest of the patients’; and 

• as an alternative to seclusion rooms, a ‘de-escalation room in which staff remain with the
patient, rather than the patient being locked in’.346
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346 Department of Health (2002) Mental Health Policy Implementation Guide: National Minimum Standards for
General Adult Services in Psychiatric Intensive Care Units (PICU) and Low-secure Environments. April 2002,
p.49



We do not see how or why nursing in an ‘Extra-Care Area’ should be distinguished from

seclusion as defined in the Code of Practice; and if there is a distinction to be made, the

Departmental guidance should establish what it is. The Guidance’s apparent distinction

between de-escalation (where staff remain with the patient) and seclusion (where staff

retreat outside of a locked room) has no basis in the Mental Health Act Code of Practice and

may be challenged as a matter of law. The Code of Practice definition of seclusion clearly

encompasses situations where nursing staff enter or remain in the seclusion room.

Recommendation 42: Regulations under the next Act should ensure that the definition
of seclusion extends to all incidents of isolation and solitary confinement so that neither
confusion nor obfuscation over definitions deprives patients of safeguards established for
its use.

Regulation of seclusion and other means of restraint

4.237 In our previous reports we have repeatedly called for the regulation of seclusion and other

means of restraint. We were pleased that this call has been supported by the Joint

Committee on Human Rights347 following our representation to them. The Joint

Committee on the Draft Mental Health Bill acknowledged our argument that issues of

seclusion and restraint were key areas of the law having a human rights dimension, and

criticised Government for not publishing the provisions of a Code of Practice that would

deal with such issues348. That the latter Committee did not consider whether the relevant

merits of primary or secondary legislation and Codes of Practice in relation to these issues

may have been because they were deliberating as the issues were to be considered by the

House of Lords in the Munjaz appeal (see introduction to this report), or it may have been

because they did not think the issue of any importance. As our submission to the House of

Lords in Munjaz made clear, we do still find the question important, not least because of the

widespread failure of services to meet the Code’s requirements when secluding or otherwise

restraining patients.

4.238 In our submission to the House of Lords in the Munjaz case we emphasised our view that

disparity of practice and uncertainty in relation to the practice of seclusion is contrary to the

interests patients (and for that matter also of healthcare professionals) and contrary to a

mental health system that recognises and promotes respect for the system of rights provided

for by the Human Rights Act. Given that seclusion has the potential to infringe Articles 3

and 8 of the ECHR, it is essential to meet the obligations of Government and service

providers that its implementation is premised upon consistent and predictable standards

and that all hospitals apply the same approach (at the least as a starting point).

4.239 The practical consequence of radically different practices from hospital to hospital were

demonstrated by the treatment afforded to one patient referred to as ‘WL’ in evidence
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347 Joint Committee on Human Rights (2004) Deaths in Custody: Third Report of Session 2004/5. HL Paper 15-I,
HC 137-I. Para 245.

348 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill . Vol 1, p.5.



submitted to the House of Lords for Mersey Care NHS Trust in the Munjaz case. The

circumstances of this patient are well-known to the Commission. The Trust’s evidence

indicated that WL had been in seclusion for 3,280 days (i.e. the best part of 10 years) in

Ashworth Hospital. In October 2002 WL was transferred from Ashworth Hospital to

Rampton Hospital, whereupon his long-term seclusion ceased. At Rampton, WL has on

occasion been subject to seclusion but for much shorter periods, and never long enough to

trigger Rampton’s independent review process (which applies if any patient is placed in

seclusion on any one occasion for 8 hours, or for a total of 12 hours within any 48 hour

period). It is possible that the startling difference in approach between Ashworth Hospital

and Rampton Hospital may be explained in part by the fact that Ashworth Hospital’s policy

adopts a wholly different notion of seclusion from that appearing within the Code of

Practice. However, this point simply underlines the potential for arbitrariness if each

hospital is able to disregard the provisions of the Code of Practice as a matter of routine.

Psychiatric patients are a vulnerable group. These vulnerabilities can mean that they are

more susceptible to harm as a result of seclusion. This requires a heightened sensitivity to

the requirements of Convention rights where compulsion is used.

4.240 The Government has informed us that it intends to pursue the statutory regulation of

seclusion through the mechanisms of a new Mental Health Bill concerned with medical

treatment. We discuss this general approach below. A potential model for the establishment

of secondary legislation specifically concerned with seclusion and restraint that does not

rely on treatment powers is provided by the Irish Mental Health Act 2001. This includes in

its ‘miscellaneous’ provisions a requirement that seclusion or mechanical restraint must be

used in accordance with rules established by the Irish Mental Health Commission349. The

Irish Commission is currently in the process of drafting these rules. Whilst we are not

looking for an equivalent role for the Mental Health Act Commission or its successor body

in drawing up rules, we do prefer this legislative solution to the apparent course to be taken

in English and Welsh law.

The perils of medicalisation

4.241 In 1843 the Lunacy Commission allowed that seclusion was ‘a valuable remedy’ for ‘the

tranquillisation and subduing those who are under temporary excitement or paroxysms of

violent insanity’, but also suggested that its use should only be permitted for short periods

and never for the permanently violent and dangerous patient. In 1925 the Lunacy

Commission stated that seclusion could be a valuable form of medical treatment. There is a

long and fairly ignominious history of regulatory bodies blurring (explicitly or implicitly)

the distinctions between medical and managerial aspects of the confinement of mentally

disordered people. It is perhaps the case that the distinction between clinical and non-

clinical interventions in this context is always artificial, given the roots of modern psychiatry

in ‘moral treatment’ and the continuing, indeed structural, requirements of ‘order’ in

mental hospitals. But, even though the legal definition of treatment has become so stretched

so as to encompass any activity that takes place within a hospital (and was recognised as

such by the judiciary in the Munjaz case), it is extremely important that we start from and

maintain a position that seclusion itself is not treatment in any accepted medical sense, but
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is a managerial response to contain violent behaviour350. In 1981, the Council for Science

and Society wrote in its policy report Treating the Troublesome that   

the clearest possible line of separation should be drawn, and maintained, between what
is thought by an independent clinician to be in the best interests of the patient, and what
is thought by administrators to be in the best interests of their institutions. The
clinician’s task is to develop and use the best techniques for curing or alleviating his
patients’ disorders; the administrator’s task is to develop and use the best techniques for
maintaining order within their institutions. These tasks are wholly distinct, and should
never be confused. In the long run, the greatest risk is that one day, for what may appear
to be the best of motives, they will be351.

4.242 There is a great danger in adopting strategies for regulating seclusion that rely upon its legal

status as ‘treatment’, such as using emergency treatment powers and safeguards as the

regulatory framework around seclusion practice, or using safeguards around the authori-

sation of care plans by a Tribunal or its medical advisers for this purpose. The danger of

these ‘medical’ approaches is not only that they may entrench seclusion as an accepted

practice for the ‘treatment’ of certain patients, but also that they could remove seclusion

further from any regulatory body’s grasp by providing the excuse of ‘clinical discretion’ for

any departures from regulatory guidelines. In this way regulation of seclusion could be

entirely counter-productive. Phil Fennell has argued that ‘the method which the [Lunacy]

Commission adopted to regulate seclusion, bathing and restraint was to place them under

medical control, creating the paradoxical result that whilst intended to limit their use it also

legitimised them as medical interventions’352. We appear to be in danger of repeating

mistakes that we should have learned from our history.

Recommendation 43: Regulations on seclusion should identify it as a managerial
intervention rather than an aspect of clinical treatment. 

The prevalence of seclusion

4.243 In the 2005 census we found that 3% (1,014) of all psychiatric inpatients resident on the 31

March 2005 had experienced one or more episodes of seclusion in their period of admission

(or in the previous three months, whichever was shorter). 112 patients had experienced at

least five periods of seclusion in this period, and 42 had experienced at least ten such

periods. The maximum number of periods of seclusion was over 100.
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350 Maden T ‘Seclusion’ Journal of Forensic Psychiatry Vol 10 No 2 September 1999 242-244.

351 Council for Science and Society (1981) Treating the Troublesome London: CSS, page 51. The CSS was a
charity established in 1973 with the object of promoting study and research of the social effects of science
and technology. It established ad hoc working parties to report on issues identified for its attention. The
Treating the Troublesome report was intended to investigate the ethical problems of compulsory medical
treatment for socially unacceptable behaviour and was produced by a working party chaired by David
Sullivan QC with membership including Professors John Gunn and Malcolm Lader of the Institute of
Psychiatry and representatives of the parole board, Mind, and Justice.

352 Fennell P (1996) Treatment Without Consent. p.35.



4.244 The census showed high rates of seclusion for Black patients. The following example of

seclusion encountered on an MHAC visit involved a young Black patient.

On a recent visit to a medium secure unit we encountered a young Black man who had been
secluded for an extended period of time following an incident of restraint where a member of
staff was injured. The conditions of seclusion appeared punitive and the long-term nature of
the seclusion inappropriate. This was exacerbated when the RMO went on leave as it
appeared the only reason for continuing seclusion was the RMO's absence. The Commission
carried out two visits in a short period of time, raised a number of concerns with the Chief
Executive and the Regional Director liaised with the young man's family. Seclusion was ended
but MHAC are continuing to take an interest in this case due to outstanding complaints and
issues regarding assessment.  

Fig 88:  practice example of a seclusion incident, 2005.

4.245 The Healthcare Commission’s national audit of psychiatric facilities over this reporting

period found that approximately one third of all 239 units audited claimed to use

seclusion353. Figure 89 below shows these findings broken down by sector, and compares

them to reported use of intensive nursing care. Whilst ‘intensive nursing care’ is not

necessarily a euphemism for seclusion, many practices that the MHAC might classify as

seclusion may be contained within this category. The correlation between services that

claim not to seclude patients and those that report use of ‘intensive care areas’ is striking.

Even if this correlation is coincidental, it should be remembered that even those units who

genuinely do not seclude patients are likely, as a last resort, to transfer patients who cannot

be managed by other means to hospitals that do operate seclusion354.

acute PICU forensic all units355

Y N Y N Y N Y N

Do you use seclusion? 37 63 47 53 63 37 32 68

Do you have access to a PICU / intensive care area? 62 38 n/a 81 6 49 50

all figures are percentages356

Fig 89:  Healthcare Commission findings on use of seclusion and intensive care nursing, by service

sector, 2003-2005357
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353 Healthcare Commission (2005) National Audit of Violence p.48.

354 Maden T ‘Seclusion’ supra.

355 ‘All units’ includes acute, PICU, forensic, rehabilitation, elderly, learning disability (short stay, long stay and
challenging behaviour) units and small group homes.

356 Only responses clearly identified as ‘yes’ or ‘no’ are shown in the data: answers categorised as ‘other’ by the
researchers account for the shortfall when ‘yes’ and ‘no’ in each category do not amount to 100%.

357 Healthcare Commission (2005) National Audit of Violence p.37-8, 62.



Conditions of seclusion

4.246 In our last report we published a checklist of physical aspects of seclusion facilities based

upon our monitoring work358. Commissioners continue to see examples of poorly-designed

or constructed seclusion facilities. An article in Hospital Design magazine in January 2005

provided detailed suggestions for the design and build of seclusion facilities359. It makes the

point that it is essential the practice of seclusion takes place in a designated seclusion room

or suite. However, taking into account the negligible amount of design and construction

information available to clinicians, architects and managers, most hospitals have to design a

seclusion facility based on limited information, anecdotal evidence and personal

experience. Considering that a ‘secluded patient’ is further deprived of their liberty and

freedom of movement within the ward area of the mental health hospital and its potential

for abuse360, it is surprising that there appear to be no Government regulations and little or

no quality standards in respect of designing and building a safe and secure seclusion facility.

4.247 We have been very concerned to note examples of patients being transported to seclusion

facilities in ways which may be hazardous or distressing. It is inadvisable, for example, for

patients to have to be taken up or down staircases to reach seclusion rooms. Consideration

should also be given to whether access to seclusion rooms requires the patient to be taken

through relatively public or populous areas of the hospital, such as reception areas,

dayrooms or other wards to the one in which the patient resides. In one hospital, we have

encountered ‘temporary’ arrangements (lasting many months) where patients were

transported across the hospital campus in a van to reach seclusion facilities. In Ashford,

Kent, patients requiring seclusion have been taken 12 miles by ambulance to a seclusion

room in Canterbury. These practices are not acceptable. Patients being taken to seclusion

are likely to be extremely distressed and the distance involved in moving them should be

kept to an absolute minimum.

Practice example

The following quotes are from our interview with a patient shortly after an episode of
seclusion lasting over 48 hours. The seclusion room used was not en-suite, but was provided
with a paper chamber pot and the patient could be escorted to the bathroom. She was
allowed to wash in the morning and evening; was not allowed to smoke for the first twelve
hours (afterwards on request); and had no access to reading, music or other recreational
material whilst in seclusion. She had been – and indeed still was – dressed in protective
clothing. On our visit we helped her to raise her concerns as a complaint.   

'Seclusion is humiliating. They even watch you go to the toilet. They say I have to wait until
the ward team meeting to come out of protective bedding and clothing ('strips'), even
though I'm out of seclusion. I'm supposed to be in strips for three days after seclusion, a
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360 See for example the 1973 Report of the Committee of Inquiry into South Ockenden Hospital, or the 1990 Report
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nurse says. I hate my body being touched - I kick off if touched so new search policy is
horrible for me. Nurses are reasonably sensitive, but patients stroke me inappropriately.
You can guarantee they'll seclude me all the time if I get involved in an incident (not all
other girls get that). I feel I'm getting treated differently'.

Female s.37/41 patient, Broadmoor Hospital 

We were concerned to note that in answer to 'what does the patient have to achieve for
seclusion to be ended?', staff replied that the patient 'has to be settled and show remorse'.
This calls into question whether seclusion is being used solely to contain dangerous behaviour
and gives credence to the patient's sense of being punished through seclusion.  

Fig 90: practice example of seclusion use over 48 hours duration

4.248 Many seclusion rooms do not have easy access to toilet or washing facilities. Where there are

no en-suite facilities, patients may be reliant on staff being available and able to escort them

to facilities elsewhere on the ward, or else they may be provided with chamber pots or urine

bottles, etc. This is a serious concern to us, especially when seclusion rooms may be in use

for relatively long periods. On a visit to Rampton Hospital in January 2004, we found a

secluded patient supplied with a chamber pot in old seclusion facility on the main corridor

of one ward, whilst a new seclusion room in a quiet area of the ward was not in use. We were

told that staffing levels precluded the use of the new facility, and that this was not an isolated

incident. It seems possible that requiring patients to use chamber-pots in such circum-

stances could leave services open to legal challenge on the basis of potential breaches of

human rights (see Chapter 1.200 et seq above). The following case (figure 91) gives a further

example of seclusion conditions that may be challenged on the grounds that they breach

Article 3 of the European Convention.

Seclusion incident at Rampton Hospital

All patients detained in Rampton Hospital's purpose-built DSPD unit are required by the
Safety and Security Directions be locked in their rooms at night. One challenging patient with
a history of serious self-harm (patient X) was assessed to be at risk in his own room and
required to sleep in a seclusion room. As neither beds nor mattresses initially supplied to the
new-build unit were fit for purpose (both having been damaged by patient X in attempts to
self-harm) they had been removed: no seclusion facility on the Unit had a bed installed at the
time of the incident described. As the seclusion room on his own ward was occupied, Patient
X had spent one night sleeping on two strong blankets on the floor of the Intensive Care Unit
in another ward. X was unhappy at the prospect of spending another night in the ICU of
another ward.  At around 17.00 hours on the following evening, he refused to co-operate
with his move to that ward in preparation for locking him down for the night. He was
restrained and carried to the ward where he was placed in seclusion. 
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In seclusion X had both his blankets and clothing removed to prevent him from self-harming
after he had shredded the strong bedding and was observed to attempt to legate himself with
it. He was provided with food and drink in seclusion, but had no pot or urine receptacle in the
room. He took his medications but was refused his asthma inhaler because (according to an
entry made by staff in his seclusion record) the 'hole in door was too small' for it to be passed
through. Whilst reportedly settled for most of the time, X told us later that he had, unsurpris-
ingly, been uncomfortable and cold sleeping naked on the floor that night. The seclusion
record was neither consistent with the requirements of the Code of Practice, nor with the
objectives of X's care plan, which had suggested two-hourly reviews of the decision to
withhold bedding and clothing. The computerised nursing records report that a risk
assessment had been conducted at 20.45 as X was complaining about being denied strong
bedding or shorts and, after consultation with the senior nurse manager, a decision taken to
continue nursing him naked. Other nurse managers reviewed the situation at 10.30 the next
morning, and immediately determined that it was safe to give the patient his shorts. It would
appear that his shorts were again taken from him when he was secluded a day later.

X complained to the MHAC about his treatment and we visited him as a result.  He reported
his experience as humiliating and degrading, which echoed his experiences as the victim of
childhood sexual abuse. He reported serious psychological consequences of his experience.
The nurse manager who had reviewed the seclusion episode and returned X's shorts to him
indicated that he was shocked at the withholding of the asthma inhaler. A clinical
management team discussion of the incidents that week concluded that although there was no
doubt that staff were acting in what they believed to be X's best interests to prevent him from
serious self-harming, his dignity had not been maintained and the staff's actions had
damaged the patient's trust in his clinical team. Staff training would be undertaken as a result.  

At paragraph 4.174 above we note a similar case where a female detainee was held naked
in a police cell as a precaution against self-harm. Legal advice to the Independent Police
Complaints Commission suggested that such treatment could breach the requirements of
Article 3 of the European Convention. At the time of our going to press X's solicitor was
preparing to litigate on the basis of a violation of his client's rights under that Article to
protection from degrading treatment.

Fig 91: practice example of seclusion use in Rampton Hospital

Recommendation 44: Services using seclusion or isolation should review their facilities
and procedures, and audit incidents, to ensure that patients’ rights to privacy and dignity
are not compromised unnecessarily.

(see also recommendation 46 below)
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MHAC data on isolation episodes lasting more than 48 hours

4.249 Over six month periods during 2004/05 we asked hospitals in the acute sector and

medium/high secure sector to notify us when they had held a patient in isolation for more

than 48 hours. We defined isolation as ‘any incident where a detained patient is isolated from

all other patients whether behind a locked or unlocked door or in their own bedrooms’.

4.250 Units were asked to complete a form giving basic patient details; details of recent risk assess-

ments; a description of the type of environment that the patient used; the duration of the

isolation; and the details of any post–incident review. The notification was usually followed

up by a visit from a Mental Health Act Commissioner who completed a structured

questionnaire comprising a document check, and interviews with staff. The patient was

interviewed if he or she was willing and able to take part. As some patients were isolated on

a number of occasions during the reporting period, not every notification was followed by a

visit.

4.251 We were notified of 74 isolation episodes lasting more than 48 hours in the acute sector, and

of 156 such episodes in the medium or high secure sector (figure 92). It seems likely that

some episodes will have gone unreported to us during the exercise.

Quantity of Notifications Acute MSU / HSH

Number of incidents reported 74 156

Number of patients involved in incidents 59 121

Number of patients with multiple incidents 6361 25

Number of facilities reporting incidents 27 24

Number of facilities reporting multiple incidents 25 17

Number of Independent Hospitals reporting incidents 2 11

Fig 92: incidence of isolation over 48 hours reported to MHAC over six months during 2004/05

4.252 It is evident that isolation episodes lasting over two days are relatively frequent events

(figure 93). The results of our study indicate a monthly average of 12 such episodes in the

acute sector, and 28 in the medium and high security sectors. We suspect that there was

widespread under-reporting, perhaps especially in the acute sector, although we would

expect the acute sector to use long-term seclusion more rarely, and for shorter periods, than

facilities in higher security sectors (not least because patients requiring longer-term

isolation in the acute sector may consequently be transferred into a higher level of secure

care).
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seclusion use in the acute sector.



4.253 In the acute sector, about one third of reported episodes lasting more than 48 hours in fact

lasted over 10 days362. Taking an average figure from the absolute minimum number of days

spent in isolation according to this data suggests that, on any given day in mental health

services across England and Wales, at least five patients have been in conditions of seclusion

or isolation for more than 48 hours. The actual figure is likely to be considerably higher.

Duration Numbers

Acute MSU / HSH

Less than 5 days 13 28

5 to 9 days 28 5

10 to 19 days 14 3

20 to 49 days 6 1

49 to 299 days - 2

300 days plus 2 1

Ongoing 2 63

Unknown 9 52

Total 74 155

Fig 93: duration of isolation episodes reported

4.254 It is extremely significant that the patient was described as formally secluded in only nine of

the 31 acute sector episodes and 52 of the 74 medium/high secure sector episodes described

in the qualitative exercise. As discussed above, the process of secluding a patient brings with

it a higher level of external scrutiny, observation and recording. By failing to define the

episode as seclusion, the patient is deprived of this higher level of protection, which the

Code of Practice defines as necessary. Patients who are isolated in the High Security

Hospitals are generally recognised as secluded, even when the isolation is ongoing or

effectively permanent, although the guidance of the Code of Practice concerning the

intensity and type of review of seclusion, etc, is rarely if ever followed for ‘permanently’

secluded patients in the High Security Hospitals (see paragraph 4.239 above).

Findings from MHAC interviews with patients and staff 

4.255 Interview records were at least partially completed in relation to 38 patients in the acute

sector and 74 in the medium or high security sector. However, as a number of patients were

still very ill or distressed by their experience, a smaller number agreed to be interviewed: 18

patients from the acute sector and 48 medium/high secure patients answered at least some

of the questions. As a consequence the analyses that follow do not pretend to statistical

validity. Rather, we aim to give a flavour of the isolation experience and raise a set of policy

questions for those managing or regulating services
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hours, when the MHAC would have been notified) and ‘unknown’ returns in the medium and high security
sectors precludes a comparative calculation.
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4.256 The questions covered a wide range of the patients’ experience before, during and after their

period of isolation. Unsurprisingly staff and patients viewed this almost-shared reality very

differently. As the same questions were asked of both patients and staff, the responses are set

alongside each other for comparison.

Contributory Factors

4.257 An episode of disturbed behaviour has many causes, although ward-based analyses of

events leading to seclusion or isolation may be likely to concentrate on the mental state of

the individual involved to the exclusion of social, environmental and organisational factors

that can all combine to trigger problem behaviour. We asked staff and patients to consider

the relevance of various contributory factors in the seclusion episode. In acute services the

patient’s illness was almost always given by staff as a significant factor in an incident, and

recognised as such by 80% of high and medium secure services staff. Patients were much

less likely to attribute their mental state as a contributory factor in events leading to the

seclusion incident. Although of course not all patients have insight into their condition and

the way it may influence what they do, patients do complain that many aspects of their

behaviour may be pathologised in the hospital environment, and one service user in a

medium-secure unit recently told us that in his view

90% of violent incidents in a hospital setting are not related to mental illness, but are
normal reactions to an abnormal situation. If you feel incarcerated against your will,
humiliated, powerless, treated like a child, subject to arbitrary decision, voiceless and
badly treated – especially if you come from a background where conflict is generally
resolved through fights and self-esteem is built around being tough – then it is no
surprise that violence occurs.

factor acute hospital medium/high 
secure hospital 

staff patient staff patient

yes no yes no yes no yes no

Patient illness 30 1 8 10 52 13 20 14

Boredom and lack of stimulation 7 17 4 12 11 47 10 22

Too much stimulation, noise and disruption 13 14 2 13 18 38 13 20

Overcrowding 3 18 7 6 7 50 7 25

Antagonism, aggression and provocation by others 7 16 4 11 21 37 27 13

Influence of alcohol and substance abuse 6 18 3 12 2 55 3 28

Unsuitable patient mix 2 19 7 6 14 42 13 22

The rewarding of undesirable behaviour with attention 8 16 2 12 16 40 9 23

Insufficient staff 2 19 7 6 10 46 9 23

Change in medication 5 16 3 12 9 46 8 24

Fig 94: contributory factors in incidents leading to seclusion viewed by patients and staff



4.258 Almost half of all staff who expressed a view felt that an atmosphere of over-stimulation,

noise and disruption contributed to the episode. This has significant implications for ward

design and management. At one PICU, for example, patients had no access to their rooms

all day and no other opportunity to withdraw from the noise of a very busy ward. Staff

reported that patients frequently asked to go into the seclusion room in order to get some

peace and quiet. This should be seen in the context of our past recommendation and

comments that 

patients should have access to quiet space and opportunity to be alone without
seclusion procedures being instigated, as there should be no need for them to be locked
into or in any way ‘confined’ in a room. In our Sixth Biennial Report we reported the
policy decision to terminate the need for ‘self-seclusion’ in high secure hospitals, as
patients’ rights to privacy and opportunity for time alone was to be respected, for
instance by the installation of privacy locks on patients’ rooms. The recognition of
patients’ right to privacy and time alone has been slow to spread across all psychiatric
services.363

4.259 Alongside reports of over-stimulation through irritant noise or the disruptive behaviour of

others, a considerable proportion of service users and staff recognised boredom and lack of

stimulation as a contributory factor to incidents leading to seclusion.

4.260 The patient profile describes a very troubled group (figure 95). With a history of treatment

resistance and verbal and physical violence to people and property, most were on routine

medication, but few appeared to be on any other form of formal treatment. Only nine of the

31 acute patients took part in any off-ward activities, and only five were receiving any form

of formal psychotherapy.

Previous history of the patient acute hospital medium / high 
secure hospital 

staff patient staff patient

Self harm 13 12 33 28

Prolonged verbal abuse 22 8 46 18

Physical violence to others 25 4 64 3

Attempted escape/absconding 15 15 8 44

Treatment resistance 23 8 34 24

Damage to property 19 9 35 27

Sexually inappropriate behaviour 6 19 26 27

On routine prescribed medication 25 6 68 2

Consenting to medication 7 18 26 35

Fig 95: previous clinical history of the isolated patient
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The issue of self harm

4.261 The Code of Practice states that ‘seclusion should not be used … where there is any risk of

suicide or self-harm’364. Nevertheless, considerable numbers of staff reports acknowledged

that the isolated patient was at risk of self-harm (figure 95). When the matter was discussed

with the patients, eight of 21 acute sector patients and 15 of 35 medium or high security

sector patients who responded to this question felt that the staff were worried that they

might harm themselves.

4.262 A literal application of the Code’s prohibition would have peculiar consequences, such as

patients who have been secluded to prevent harm to others being released from seclusion on

the grounds of having made gestures towards self-harm, irrespective of the fact that their

risk to others remains unchanged and that seclusion had been properly used as a last resort.

The prohibition on seclusion of persons at risk of self-harm perhaps needs to be more

carefully worded in future editions of the Code. We recommend that the Code should read

that ‘seclusion should not be used where it will exacerbate the risk of suicide or as a method

of controlling self-harming behaviour’.

4.263 In the meantime, evidence from this study and from our general experience suggests that

the current restrictions on the use of seclusion where there is a risk of self harm are not

tenable, and that service providers cannot and do not respect the Code’s guidance in this

area.

Recommendation 45: The Code of Practice guidance on secluding patients at risk of
self-harm should be revised. Service providers who cannot avoid secluding patients at risk
of self-harm should ensure that seclusion is not used where it will exacerbate the risk of
suicide or as a method of controlling self-harming behaviour. 

The purpose of isolation

4.264 The rationale for isolating the patient according to staff questionnaires is given at figure 96.

Rationale for isolation acute hospital medium / high 
secure hospital

To protect patient 2 16

To protect others 14 54

To calm patient / decrease arousal / reduce stimulus  3 10

To review treatment 1 2

Fig 96: rationale for isolation / seclusion episodes in MHAC study
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4.265 Other reasons given for isolation in the medium and high secure sector included ‘self-

isolation’; ‘to deal with sexually inappropriate behaviour and reduce incidents of restraint’;

to ‘minimise the risk of damage’ and ‘to prevent recurrence’ (we are uncertain of what).

Learning from what happened

4.266 The analysis shows that acute sector hospital thinking about an episode of isolation almost

entirely focused on the problems of the individual in the short-term. Acute sector staff

answers to the question ‘what changes were put in place to ensure that the episode will not

be repeated?’ were typically ‘received medication, referred to Rampton for transfer’ or ‘high

level of supervision and observation’. In the medium and high security sector there was

more indication of seclusion triggering wider reviews of treatment plans, including reviews

of medication levels but also referral to psychology services. A number of high/medium

secure sector notifications referred to debriefings where the causes of seclusion were

discussed with the patient resulting in changes to the management of the patient (such as

improving access to quiet space or meaningful activity during the day, or to increase staff

contact with the patient). Some of these reports indicated that patients had recognised

triggers to their behaviour leading to seclusion (e.g. ‘flashbacks’; ‘saying goodbye to mum’

after visits; ‘abandonment’) that allowed management strategies to be considered. One High

Security Hospital patient was returned to prison after seclusion.

4.267 There was reported to be a debrief for the patient in 23 of the 31 acute sector episodes and in

29 of the 31 cases the matter was reported as having been discussed in the multi-disciplinary

team. Fifty-three reports of debriefings involving the patient, and 63 reports of discussions

in the multi-disciplinary team were recorded in the 74 detailed responses from the medium

/ high security sector. However, it was less clear how the patient’s views were represented at

these discussions. On one occasion a solicitor was invited, but advocacy services were not

mentioned by anyone in the acute sector. The most common response in the acute sector

was that the key worker said that they represented the patient’s views at the meeting, and in

the medium and high secure sector nurses similarly reported ‘representing’ the patients

views in some examples. Indeed, in another context, a nurse recently reported to a

Commissioner ‘we nurses feel we are the patients’ advocates’. Such a view appears naïve and

denies the power differential between staff and detained patients.

Care plans

4.268 An event as significant as the isolation of a patient should have a significant effect on the

care planning process. Nevertheless, an examination of the care-plans of patients showed

little evidence of strategic thinking or action (figure 97). When staff were asked what links

there were between the episode and the patient’s care plan, a considerable number thought

that there was none. Major reviews of treatment were rare.
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Effect of incident on care plan acute hospital medium / high 
secure hospital

wrote new care plan 2 8

adjusted medication 2 12

specific care plan whilst isolated 4 4

transferred to another ward / unit 1 9

Fig 97: recorded effects on care-plans incidents leading to isolation

4.269 Patients were asked what they needed to achieve in order for the isolation to stop. For those

patients in the acute sector who had a sense of what was required of them, the typical answer

was ‘I have to stop hitting people’. Patient involvement in their care-planning was reported

patchily (figure 98). We found risk-assessments a majority of cases (29 of the 31 cases in the

acute sector and 66 of 74 in the medium/high security sector), most of which showed multi-

disciplinary input, but only two of which were signed by the patient.

Patient involvement with care-plan acute hospital medium / high 
secure hospital

Agreed with care plan 7 35

Disagreed with care plan 6 11

Denies knowledge of a care plan 9 16

Fig 98: patient involvement in their care-planning

Facilities

4.270 We found the following with regard to seclusion or isolation facilities:

• Smoking - Staff reports indicated that in only one case was there no facility for the
isolated patient to smoke. Most staff reported that the patient could smoke as often as
s/he wished, with a minority reporting limitations on smoking (i.e. the patient being
allowed three or four smoking opportunities per day). Only one patient (in the acute
sector) complained that the access was inadequate.

• En-suite toilet - In 9 of the 30 acute sector staff reports, and 30 of the 74 medium or high
sector reports, it was acknowledged that patients did not have en-suite toilet facilities. For
some patients, this meant that had to be a staff-intensive escort arrangement to enable
the patient safely to use the ward toilet. More worryingly the Commission has been
informed of a number of sites where cardboard urine bottles or bedpans are used all or
part of the time (see paragraph 4.248 above)

• Washing facilities - In nine of the 30 episodes investigated in the acute sector, and 41 of
the 74 episodes in the medium or high sectors, patients did not have en-suite washing
facilities. However, patients generally reported that they had adequate access to washing
facilities.



Activity

4.271 Insofar as seclusion or isolation should be used only for the shortest possible time to control

dangerous behaviour, we would not expect patients reporting extended periods of boredom

or deprivation of constructive activity. However, Commissioners frequently hear

complaints from patients who have been secluded that one problem with seclusion is a lack

of ways to pass the time.

4.272 When asked what there was for them to do in seclusion, more than two-thirds of patients

who responded indicated ‘nothing or sleep’365. One patient reported, ‘I get bored. The main

problem is it is difficult to sleep at night if I have slept during day’.

4.273 The activities mentioned by the remaining third of patients included reading, drawing,

playing games, listening to music, chatting and smoking. A small number of patients in high

secure units indicated that they were allowed to do whatever they wanted in seclusion,

where they had access to personal possessions, and others indicated that they had access to

activities ‘outside of the seclusion room’ whilst still formally secluded. These cases would

seem to be indicative of the different use of seclusion as a long-term nursing strategy for

some patients in high secure care.

4.274 In 25 of the 31 acute sector episodes, and 46 of the 74 high or medium secure episodes, staff

reported that patients had access to music or reading materials or another occupation.

Some patients reported being able to listen to the ‘hospital radio’ and have access to papers,

books or magazines: other responses appeared to indicate (as we would expect in some

cases) that patients had been too disturbed to be allowed access to even basic diversions such

as papers or magazines.

Staff Contact 

4.275 Staff reported in 29 of 33 acute sector episodes of isolation they were close enough to talk

with the patient at all times. Patient reports confirmed this availability. In the medium and

high security sector, 64 of 74 reports from staff indicated that they could talk with the

patient at all times, but only 37 patients told us that they thought this was the case366.

Clothing

4.276 All the patients interviewed in the acute sector were in their own clothes during seclusion.

According to staff interviewed in the medium or high secure sector, there were ten episodes

of seclusion where special or protective clothing was used, although one patient told us that

special clothing had been used in an additional case where this had not been mentioned by

staff.
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and high secure sector.

366 This discrepancy in findings cannot be simplified to state that 27 patients specifically disagreed with staff
perceptions, as patients were not told what staff had reported (and vice-versa), and some patients declined
to comment or commented ambiguously in response to this question.



Patients’ views on the management of the incident leading to seclusion / isolation.  

4.277 We asked patients and staff to evaluate how well the isolation process was managed. Staff

consistently evaluated their practice as good with only one of the respondents saying that

there were ‘a lot of lessons to be learned for both staff and other agencies’.

4.278 A limited number of answers were given by patients (figure 99), many of whom found the

exercise difficult:

How well do you think the incident was managed? (patient responses)

It was ok, I didn’t get hurt I was just drunk It was ok. I just got restrained

I accept I did wrong but I was very angry Happy with management of the incident

I was not very well at the time. The staff were there with I don't know what else could have done. But would like control 
me at the time. I played board games with staff and restraint to be more respectful

Not impressed but when asked what he thought the staff O.K. I suppose, but I think I could have just gone to my room.
should have done he didn’t comment

Resentful of the number of drugs and method of administering Should not be able to isolate children [this patient was 16 years 
old]. Angry about it.

It was handled very well. I would rather have talked to They should have just listened to me, then there would not have 
member of staff, but didn’t have the chance. been any need for seclusion.

The incident was managed well I lost temper, I then walked to seclusion room

Wasn’t managed. They constantly interrupted me. Wouldn't listen. Very well - Black alarm and trained staff stopped it getting more out 
Staff from mental illness part of hospital did listen and tried to talk of control. Would have felt terrible if I hurt someone really badly.
to me. Doctors rarely entered room.

Totally mismanaged - breakdown of communication … staff very Very well. They secluded me before I attacked anyone.
confrontational - policy comes before care.

Fig 99:  patient views on the management of their behaviour leading to seclusion

Recommendation 46: MHAC findings (discussed at paragraphs 2.49-78) on seclusion
practice should inform reviews of facilities and practices by service managers. 

(see recommendation 44 above)

Deaths of detained patients

4.279 The Commission asks to be notified of any death of a patient who is detained under the

1983 Act. The primary purpose of such notification is to ensure that we take appropriate

monitoring action in response to individual cases: we will often attend inquests, for

example, either to observe or as a ‘properly interested person’. In February 2001 we

published a report summarising data obtained from notifications between the years 1997 to

2000367. In the following chapter we present similar information taken from notifications

received from the 1 January 2000 to the 31 December 2004.
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Total deaths recorded 2000 – 2004

4.280 Over the four year period 2000 – 2004, we were notified of 1,672 deaths of detained patients.

More than three-quarters of these (1,277) were ascribed to natural causes368. Of deaths due

to unnatural causes, 16% (261) were determined to be suicide at inquest, with the

remainder being largely ascribed to accidental death or misadventure.

Gender

4.281 At figure 100 below we show the gender split between natural and unnatural deaths for each

year collected. The gender split for all natural deaths is probably not significant: in this

study 52% of natural deaths were of male patients; our 1997 study found that for the

previous three years male patients accounted for 46% of natural deaths. However, male

patients are clearly more likely to die unnatural deaths than female patients: the data set out

below shows that 63% of unnatural deaths were of male patients, and our 1997 study found

this proportion to be 72%.

Fig 100:  deaths of detained patients recorded by the MHAC, 2000-2004; gender and natural /

unnatural causes

Age 

4.282 At figure 101 we show the ages of detained patients at the time of death by natural and

unnatural causes. Whilst most patients dying of natural causes are, as we would expect, in

the older age ranges, two-thirds of patients whose deaths are by unnatural causes are aged

between 26 and 55. In our 2001 study, we found a median age of 34 for all detained patients

whose deaths subsequently received a suicide or open inquest verdict and suggested that this

showed that younger people were most at risk from this form of death369.
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368 Deaths are categorised administratively into ‘natural’ and ‘unnatural’ causes within the MHAC secretariat,
although all ‘natural’ death classifications are reviewed by a clinician to consider whether there are aspects of
care (such as levels of prescribed medication) that may undermine the validity of such categorisation.

369 MHAC (2001) supra, para 125
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Fig 101:  deaths of detained patients recorded by the MHAC, 2000-2004; age and natural / unnatural

causes

Ethnicity 

4.283 In our Seventh Biennial Report (1997) we called for rationalisation and reinforcing of

ethnic monitoring across all mental health services. We are pleased to note progress in this

reporting period, and especially the introduction of ethnic categories for NHS data

collection that match census data. Because of the change in categories, we have set out data

on ethnicity in a split table at figure 102 below. The data appears to show a higher

proportion of Black and minority ethnic patients in the ‘unnatural death’ category. This can

be accounted for, in part at least, as a reflection of the relative ages of the ethnic populations

in England and Wales. The Black and minority ethnic population is proportionately

younger than the white population, and it is younger patients who are most at risk of suicide

or other unnatural death, with mainly older people dying of natural causes whilst detained

under the Act.
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Ethnic category Total no. Total % Total no. Total % 
natural natural unnatural nnatural 
deaths deaths deaths deaths

Data collected under pre-2003 categories

White 877 89.8 256 83.1

Black - Caribbean 20 2.0 15 4.9

Black - African 6 0.6 7 2.3

Black - Other 6 0.6 5 1.6

Indian 11 1.1 3 1.0

Pakistani 2 0.2 1 0.3

Bangladeshi - - 1 0.3

Chinese 1 0.1 2 0.6

Other 30 3.1 11 3.6

Not Stated 24 2.5 7 2.3

Total 977 308

Table A

Ethnic category Total no. Total % Total no. Total % 
natural natural unnatural nnatural 
deaths deaths deaths deaths

Data collected under post-2003 categories

British (White) 229 76.3 50 57.5

Irish (White) 6 2.0 1 1.1

Any Other White Background (White) 33 11.0 15 17.2

White & Black Caribbean (Mixed) 1 0.3 - -

White & Black African (Mixed) 1 0.3 - -

White & Asian (Mixed) 1 0.3 - -

Any Other Mixed Background (Mixed) - - - -

Indian (Asian or Asian British) 3 1.0 2 2.3

Pakistani (Asian or Asian British) 1 0.3 2 2.3

Bangladeshi (Asian or Asian British) - - 1 1.1

Any Other Asian Background (Asian or Asian British) 2 0.7 1 1.1

Caribbean (Black or Black British) 1 0.3 - -

African (Black or Black British) 1 0.3 2 2.3

Any other Black Background - - 1 1.1

Chinese (Other Ethnic Groups) - - 0 -

Any Other Ethnic Group 2 0.7 1 1.1

Not Stated 9 3.0 10 11.5

Any other White Background  (Wales) 10 3.3 1 1.1

Total 300 87

Table B

Fig 102: deaths of detained patients recorded by the MHAC, 2000-2004; ethnicity 

Note: table A  shows data collected up to the change in ethnic categorisation in 2003, with data collected under the second
category shown in table B.    



Deaths by natural causes

Time of death after admission 

4.284 In a 1995 study of MHAC data on deaths of detained patients370, it was suggested that three

main groups of detained patients die of natural causes whilst still under the powers of the

Act:

• Long-term patients who have grown old and become physically ill whilst in hospital;

• People who die fairly soon after admission under the Act (probably related to acute
delirium or physical disorder that had been an associated cause of their admission); and

• An intermediate group of patients who die from incidental physical disorder or organic
psychosis.

4.285 Our recent data continues to provide general support this finding. Around 40% of deaths

by natural causes occur within the first four weeks of admission, and 34% after ten weeks

have passed since admission (figure 103).

Fig 103:  deaths by natural causes - time between admission and death

Age at time of death 

4.286 As might be expected, the majority of deaths by natural causes are of patients from the older

age groups (figure 104). The table overleaf shows more detailed breakdown of age ranges by

year.
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16-25 26-35 36-45 46-55 56-65 66-75 75+ not stated

2000 0 2 18 19 32 63 135 2

2001 0 5 13 31 39 58 104 7

2002 2 6 13 26 44 55 132 13

2003 0 5 8 26 35 54 82 12

2004 2 7 12 17 35 61 96 6

Total 4 25 64 119 185 291 549 40

(Total %) - (2%) (5%) (9%) (14%) (23%) (43%) (31%)

Fig 104: deaths by natural causes – age at time of death

Section at time of death

4.287 More than 90% of the patients died whilst detained under ss.2 or 3 of the 1983 Act (figure

105). Over 5% were detained under s.37 hospital orders, with or without restrictions. In

our 2001 study we found a similarly small proportion (3.6%) subject to s.37 hospital orders;

this is significantly less than the 20% of such patients found in the 1995 study. This may

indicate that patients are less likely now than a decade ago to continue to be detained under

hospital orders when age or ill-health makes them infirm (we discuss the rise in conditional

discharges of patients at Chapter 5.135 below).

2000 2001 2002 2003 2004 Total Total %

2 89 69 91 70 73 392 30.7

3 157 160 172 134 138 761 59.6

4 1 0 2 0 0 3 0.2

5/2 5 2 0 0 2 9 0.7

35 0 0 0 0 1 1 0.1

37 2 4 2 3 4 15 1.2

37/41 13 12 15 8 10 58 4.5

47, 47/49 1 3 2 1 2 9 0.7

48/49 0 0 0 2 1 3 0.2

CPIA 0 0 1 1 2 4 0.3

Not stated / other 3 7 5 3 3 21 1.6

Total 271 257 291 222 236 1277

Fig 105:  natural deaths - section of Mental Health Act at time of death
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371 We urge caution over assuming that this category has been universally interpreted as being restricted to the
space outside of buildings on the NHS estate. Some hospitals may have interpreted this to mean any place
within the NHS estate that is not the psychiatric ward where the patient resided.

372 Data from MHAC (2001) supra.

373 Data from Bannerjee S, Bingley W, Murphy E (1995) supra.

374 Shaw J, Baker D, Hunt IM, Moloney A, Appleby L ‘Suicide by Prisoners’ British Journal of Psychiatry (2004)
184;263-67.

Place of death

4.288 Forty-eight percent of all these deaths occurred on a psychiatric ward, with 43% occurring

in a medical or surgical unit. Six percent took place in the hospital grounds371, and less than

2% at the patient’s home or in another household. Although the number of patients dying

in a domestic environment is very low, this is perhaps to be expected: it is perhaps likely that

any patient who returns home in the terminal stage of an illness will be discharged from

detention and not show in our statistics.

Cause of death

4.289 The most common causes of death are set out at figure 106 below, alongside findings from

previous studies of MHAC data. We discuss relations between physical morbidity and

mental disorder at paragraph 4.87 et seq above.

Cause of Death 2000- 2004 1997-2000372 1992-1994373

% % %

Pneumonia / respiratory 34 % 38 % 33 %

Cardiac 31 % 27 % 25 %

Pulmonary embolus 7 % 9 % 15 %

Malignancy 7 % 5 % 5 %

Cerebrovascular accident 4 % 6 % 5 %

Gastrointestinal haemorrhage 4 % 1 % 5 %

Fig 106:  natural deaths – most common causes of death

Deaths by unnatural causes

Cause of death

4.290 The most common recorded form of unnatural death for detained patients is by hanging.

We show the causes of death, where known, at figure 107 overleaf. A comparison with

research on methods of unnatural death in prisons does not show any essentially dissimilar

patterns, when the different circumstances of patients and prisoners are taken into account.

Detained patients may be held in a wide range of facilities with a number of opportunities

to leave custody; prisoners are denied these opportunities but probably have better means at

hand for suicide (more than 90% of prison suicides between 1999-2000 were hanging or

self-strangulation, with around half of these involving a ligature of bedclothes attached to

window bars374).



2000 2001 2002 2003 2004 Total Total %

Hanging 22 25 17 24 18 106 26.8

Jumped before train 9 8 5 9 1 32 8.1

Jumped off tall building 7 9 4 4 5 29 7.3

Unsure suicide/accident 6 2 2 6 5 21 5.3

Self poisoning by drug 6 4 6 3 1 20 5.1
overdose

Self suffocation 7 3 3 - 4 17 4.3

Drowning 2 6 2 1 1 12 3.0

Accidental 7 1 1 - - 9 2.3

Jumped before vehicle 1 3 2 1 - 7 1.8

Fire 2 - 2 1 2 7 1.8

Self strangulation 1 2 1 1 1 6 1.5

Iatrogenic 1 - - 2 1 4 1.0

Death caused by another 2 - 1 - 1 4 1.0
person

Hosepipe to car exhaust 0 2 - - 1 3 0.8

Not known / not stated 9 32 26 22 29 118 29.9

Total 82 97 72 74 70 395

Fig 107: all unnatural deaths: cause of death

Diagnosis at time of death 

4.291 At least 40% of these patients had a diagnosis that involved psychotic illness. It is not necessarily

the case, however, that positive symptoms of psychosis would have been evident at the point of

death, and we urge caution over assuming any causative link between suicidal ideation and

diagnosis as shown at figure 108 below (see also paragraph 4.303 below). There is also likely to

be extensive co-morbidity between the primary diagnoses shown in this table and other forms

of mental disorder experienced by the patients who died (see Chapter 1.63 above).

Diagnosis number %

Schizophrenia & related disorders 139 35.2

Depression & related disorders 43 10.9

Personality disorder 31 7.8

Psychotic episode 20 5.1

Bipolar disorders 19 4.8

Other 31 7.8

Not stated 112 28.4

Total 395

Fig 108: all unnatural deaths - diagnosis
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Place of death and leave status

4.292 Over a third of all deaths of unnatural causes involved patients who were on leave (73

patients; 18% of all unnatural deaths) or absent without leave (70 patients; also 18% of the

total unnatural deaths). A further quarter occurred either in the hospital grounds (6%) or in

another health unit (19%), the latter probably after having being taken there for medical

treatment following the incident which led to death (figure 109).

Fig 109: all unnatural deaths – place of death

4.293 The following example of our concerns following the drug-related death of a patient in a

Psychiatric Intensive Care Unit shows the need for assessments of patients’ physical state

and adequate CPR resuscitation training for psychiatric nursing staff.

In June 2003, X, a young male with hypomania and a history of drug and alcohol abuse,
died in a psychiatric intensive care unit (PICU) whilst under five-minute observations and
subject to section 5(2) of the Act. The cause of death was methadone and olanzapine toxicity,
with the terminal event the inhalation of vomit due to the failure of the gag reflex and
respiratory depression due to prescribed medication.  

X had become an informal patient shortly after release from prison. On the day before his
admission the Drugs Dependency Service had issued an unusually high daily prescription of
methadone: upon admission to hospital he was also prescribed antipsychotic, antimuscarinic
and hypnotic medication. He had been detained under a 5(2) when he asked to leave the
ward.  

The last recorded observation of X was made through a window into his room, where he was
in bed and was recorded as 'scratching his leg'. The next observation was delayed, but within
the next ten minutes X was observed by the staff nurse on duty to be blue and not breathing.
The staff nurse examined X and checked his pulse, at which point the ward manager arrived
in the room and was told that X was dead and that resuscitation was not appropriate. The
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377 National Institute for Mental Health in England National Suicide Prevention strategy for England Annual
Report on Progress 2004, p.5. See also Department of Health (2004) The National Service Framework for
Mental Health – Five Years On, p.34-5

Senior House Officer (SHO) arrived within ten minutes of being bleeped and pronounced X to
be dead.

We attended the inquest with properly interested person status, and highlighted, inter alia,
our concerns that:

• No physical examination (not even a urine test) took place during X's admission to
hospital;

• X was prescribed an unusual mix of anti-psychotic drugs; 

• The level of observations and record keeping was inadequate in the circumstances; and 

• Cardio-Pulmonary Resuscitation was not administered to the patient despite him being
observed making voluntary movements ten minutes before nursing staff noted that he had
stopped breathing. We understand that staff were CPR trained but may not have had
refresher training in the last year prior to the death. The SHO did not appear to have been
told of the patient's recent signs of life and purposeful movement, but was given to
understand that he had died in his sleep.

The jury returned a narrative verdict in September 2005, describing the methadone
prescription as inappropriate without a full medical examination taking place and not in
accordance with set guidelines. The jury also concluded that the level of observations given
his unknown physical state and the use of sedation was also inadequate. 

Recommendation 47: Adequate CPR training and refresher training should be
provided to psychiatric nursing staff.   

Fig 110:  example of a drug-related death in a PICU, 2003

Suicide

4.294 Those unnatural deaths recorded as suicide at inquest are shown at figure 111 below.

4.295 Suicide rates in the general population have shown a downward trend since the early 1980s.

According to the National Confidential Inquiry into suicide and homicide by people with

mental illness, the total numbers of inpatient suicides in England (i.e. including informal

patients) in the years shown above was 195 in 2000, 180 in 2001, and 156 in 2002 (data was

unavailable for 2003 and 2004 at the time of our going to press)377.

4.296 Hanging remains the predominant method of suicide recorded in our data (figure 112). If

both hanging and self-strangulation are considered together (see paragraph 4.308 et seq

below on why they should be so considered), these account for 43% of all suicides of

detained patients.



Fig 111:  unnatural deaths recorded as suicide at inquest, 2000- 2004

2000 2001 2002 2003 2004378 Total Total %

Hanging 22 25 17 24 18 106 40.6

(self-strangulation) (1) (2) (1) (1) (1) (6) (2.3)

Jumped before train 9 8 5 9 1 32 12.3

Jumped off tall building 7 9 4 4 5 29 11.1

Self poisoning by drug overdose 6 4 6 3 1 20 7.7

Self suffocation 7 3 3 0 4 17 6.5

Drowning 2 6 2 1 1 12 4.6

Fire 2 0 2 1 2 7 2.7

Jumped before vehicle 1 3 2 1 0 7 2.7

Hosepipe to car exhaust 0 2 0 0 1 3 1.1

Method unclear/other 3 6 8 3 2 22 8.4

Total 60 68 50 47 36 261

Fig 112:  Suicide – cause of death

4.297 The North-West Wales comparison of contemporary service utilisation with that of a

century ago379, which we discussed at Chapter 2.14 above, scrutinised 2,892 asylum records

between 1875 and 1915, and found only three inpatient suicides and two suicides of patients

soon after discharge. A comparison with suicide rates shown by the 1999 National

Confidential Inquiry into Suicide and Homicide by People with Mental Illness suggested that

by the standards of the late 1990s a similar volume of admissions would yield 10 inpatient

suicides and 240 suicides in the year following discharge. The old asylum system may
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378 See n.375 above.

379 Healy, D., Harris, M., Michael, P., Cattell, D., Savage, M., Chalasani, P. & Hirst, D (2005) ‘Service Utilisation
in 1896 and 1996: morbidity and mortality data from North Wales’. History of Psychiatry 16(1) 27-41 
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therefore be argued to have been better at preventing suicide than modern mental health

practice; but if so it was better at a considerable cost, characterised by considerably longer

first admissions in much more regimented conditions. Mental health services today must

balance more demanding legal constraints and concerns for personal autonomy against the

requirements of protective care.

Place of death

4.298 At least a third of all suicides of detained patients take place on the hospital ward (figure

113); the true proportion could be up to half of all suicides, given that deaths recorded as

taking place in medical or surgical units could have been the result of suicide attempts on

psychiatric wards. Only 41% of patients committing suicide are acknowledged to be on

leave or AWOL at the time, and so 59% should physically have been somewhere within the

hospital at the time of their suicide.

Fig 113:  suicide – place of death

4.299 The following practice example (figure 114) highlights the particular danger of allowing

rooms or spaces within the ward to become unused and unmonitored spaces.

Practice example

In June 2003 the body of a patient who had cut his throat with a razor lay undiscovered in a
shower-room of a Yorkshire psychiatric unit for four days.  It was assumed that the patient,
who had been brought into hospital as a result of a suicide attempt, had left the hospital when
he went missing.  Suspicions were not aroused by the locked shower-room door as the
shower was often out of order.  The body was discovered when another patient complained
of a bad smell.  The coroner said that the shower-room appeared to be the ideal location for
anyone contemplating self-harm because there was little chance of being disturbed.    
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Recommendation 48: Ward managers should be careful not to allow rooms or areas
within the ward, such as store-rooms or disused facilities, to provide undisturbed or
unchecked spaces that could pose a risk to vulnerable patients. Private and quiet spaces on
the ward should be regularly monitored by staff.

Fig 114: patient suicide – case study 1

4.300 Over the last five years, nearly one in five suicides of detained patients took place whilst the

patient concerned was under at least 15-minute observations (figure 115). If patients who

are not physically on the ward (whether they are AWOL or on authorised leave) are

discounted, this proportion rises to nearly one in three. The figures do appear to show,

however, that suicides of patients who are under observation are becoming rarer.

2000 2001 2002 2003 2004 Total Total %

Continuous 8 4 4 1 - 17 6.5

Up to 15 mins 5 12 3 8 5 33 12.6

Other / not stated 47 52 43 38 31 211 80.9

Total 60 68 50 47 36 261 100

Fig 115: suicide – observation level at time of death

2000 2001 2002 2003 2004 Total Total %

On leave (s.17) 15 11 12 9 4 51 19.5

AWOL (s.18) 21 17 10 5 3 56 21.5

Other 24 40 28 33 29 154 59.0

Total 60 68 50 47 36 261 100

Fig 116:  suicide – leave status at time of death

Age at time of death and gender

4.301 It is notable that suicides are predominant in the younger adult age groups (figure 117). In

2001 we found that almost 80% were aged under 45 years: in this study the proportion is

76%.
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Fig 117: suicide - age at time of death 

4.302 Of all suicides, 41% were women: this is a considerably larger proportion than we found in

2001 (24%) or 1995 (32%).

Diagnosis at time of death

4.303 The primary diagnoses of detained patients who committed suicide are shown at figure 118

below. In showing this data we do not assume a causative link between the suicidal ideation

and positive symptoms of the mental disorders diagnosed in each case. It is probably the

case that, even amongst those patients diagnosed with psychotic disorders who committed

suicide, few did so as a direct consequence of delusory beliefs or distortions of perception or

cognition381. Many will have killed themselves during remission of their illness, and indeed

the initial period of remission in such illnesses is considered by many clinicians as a time of

increased risk of suicide. It is notable that a significant proportion (10% in this study, 11%

in our 2001 study382) of such suicides are by patients with a primary diagnosis of personality

disorder.
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381 See, for example, Jamison K R (2000) Night Falls Fast: Understanding Suicide. London; Picador, pages 81-97,
255 et seq. Whilst many suicides may be liked to mental disorders, it is not necessarily the case that suicides
result from symptoms of incoherent or delusional thinking consequent upon mental disorder (although a
patient’s feelings of shame, despair, worthlessness or guilt over living with a mental disorder may have
arguably delusional origins in, or be sharpened in their effect by, the symptomology of mental disorder).
Virginia Woolf famously wrote in her suicide note, in which she sought to reassure her husband that he was
not to blame for her despair, that insofar as there was a cause, ‘it is this madness’, although she was at the time
anticipating rather than suffering the full effects of her bipolar disorder (see Jamison p.84-5).

382 MHAC (2001) supra, chart 19
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Diagnosis number %

Schizophrenia & related disorders 80 30.7

Depression & related disorders 33 12.6

Psychotic episode 30 11.5

Personality disorder 25 9.6

Bipolar disorders 12 4.6

Other 14 5.4

Not stated 67 25.7

Total 261

Fig 118: suicide – diagnosis at time of death

Deaths by Hanging

4.304 Patients who kill themselves within psychiatric units frequently use hanging as their

method. There are proportionally fewer patients who are on leave or absent without leave in

this category than for the general category of suicides (figure 119 below) and over 60% of

deaths of detained patients by hanging take place on the psychiatric ward where the patient

is detained (figure 120). Overall, somewhere between 70 and 80% of detained patient deaths

by hanging take place on hospital premises383. The proportion of men to women who

hanged themselves whilst detained under the Act over the four years was roughly 3:2384.

2000 2001 2002 2003 2004 Total Total %

On leave (s.17) 4 1 6 3 2 16 15.1

AWOL (s.18) 2 2 1 1 1 7 6.6

Other 16 22 10 20 15 83 78.3

Total 22 25 17 24 18 106 100

Fig 119: hanging – leave status at time of death
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383 It is impossible to be accurate within this 10% margin as the data does not show what proportion of those
patients who die in ‘other medical or surgical units’ were transferred there after the hanging attempt, and
where such hanging attempts took place. In our 2001 report we found, including such ‘other medical and
surgical units as well as hospital grounds, that 78% of all hangings took place on hospital premises. See
MHAC (2001) supra, para 86.

384 Our previous report found the proportion for 1997-2000 to be 3:4. See MHAC (2001) supra, para 81.



Fig 120: hanging – place of death

Reducing hanging risks in hospital environments

4.305 In March 2004, NHS Estates issued a safety warning notice to all NHS Trusts in England on

the dangers posed by suspended ceilings in mental health units. A warning had been given

on this subject by the authorities in Northern Ireland and Scotland in 2001, but communi-

cations sent from those authorities appears not to have been received by the English author-

ities. Tragically, in September 2003 an informal patient who was on observation as a suicide

risk in an English psychiatric unit located a ligature point behind such a ceiling and used it

to commit suicide. In response to the concerns of that patient’s parents, NHS Estates issued

a letter which stated that ‘each individual body is responsible for carrying out its own risk

assessment and deciding what action it needs to take in the light of that assessment to

minimise and… eliminate risk. Each Trust has the responsibility for ensuring a safe

environment’. Insofar as this response might be read to shift the burden of ensuring patient

safety away from the Department of Health and its executive agencies, we consider this

approach highly unsatisfactory. We were pleased to note the Minister of State’s implied

refutation of this approach in her response in a Parliamentary debate secured by the

Member of Parliament for the patient and his family385. The Minister indicated that the

protocols for NHS Estates were to be reviewed to ensure that such communication

breakdown does not re-occur. The Minister also pointed to work being initiated by the

National Patient Safety Agency (NPSA), which had been created in July 2001 ‘as part of

[Government’s] wider commitment to ensuring patient safety’, and which was reported to

have identified patient safety in acute mental health care settings as a priority area in its

mental health programme. We strongly support the need for co-ordinated action over this

issue, as we have found that too many units remain unsafe environments for vulnerable

patients despite our repeated warnings in past years.
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385 Hansard, 22 April 2004,Column 525-8, Acute Mental Health Units. Mr Oliver Heald MP secured the debate,
and was answered in the House by the Minister of State Ms Rosie Winterton MP.

386 MHAC (2001) supra, paras 134 –144.
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4.306 Since the Minister’s response to the House, NHS Estates has been abolished as part of the

Department of Health’s review of arm’s length bodies, with some of its function returning to

the Department itself. Whilst, as signatories to the concordat between inspection bodies

that includes the Health and Safety Executive and the Healthcare Commission, we recognise

that alternative structures can be put in place to monitor progress and disseminate

information, it is important that any initial impetus to improving patient safety is not lost in

the various re-organisations of the Department of Health and its executive or arm’s-length

agencies. It is vital that safety measures are taken uniformly and effectively across psychiatric

units that detain patients on behalf of the State.

4.307 A significant proportion of patients hang themselves whilst under observation (figure 121).

In the last two years no patient has managed to do so whilst officially under ‘continuous’

observation, although this is not unknown.

2000 2001 2002 2003 2004 Total Total %

Continuous 4 1 2 - - 7 6.6

Up to 15 mins 3 9 1 8 3 24 22.6

Other / not stated 15 15 14 16 15 75 70.8

Total 22 25 17 24 18 106 100

Fig 121 hanging – observation level at time of death

4.308 In our 2001 report we hypothesised that many deaths by ‘hanging’ may not in fact involve

suspension from a high point, with the resulting ‘hangman’s fracture’ of a displaced second

cervical vertebra caused by the full body-weight exerting a substantial force on the neck.

Rather, we suggested that a number were likely to be caused by strangulation, where a

ligature pulled around the neck (perhaps also using a load-bearing support, but not

necessarily one placed high above floor-level) caused asphyxiation; cardiac inhibition

leading to arrest; or failure of blood supply to the brain386.

4.309 If our supposition is correct (and it would seem to be supported by the common types of

ligature and support used in the deaths in our study, detailed at figure 122 overleaf), it is

important that services do not concentrate exclusively on eradicating load-bearing supports

that are above head-height, but also pay attention to the dangers of low pipework; heavy

furniture (particularly where this has exposed ‘legs’ or other easily-exploited ligature

points); door-handles and other low fixtures, etc. Particular attention should be paid to

ensuring that rails and fixture supports for disabled people are of a suitable design to

prevent them being used as ligature points.
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386 MHAC (2001) supra, paras 134 –144.



Most common type of ligature Most common load bearing support

Belt Window

Sheet Door/Door Frame

Rope/Cord Beam/Ceiling Frame

Dressing Gown Belt/Cord Wardrobe

Electric Cable Bed

Scarf Bathroom Fixtures (shower/towel rail)

Shoe Laces Tree

Fig 122:  hanging – most common ligatures and load-bearing support

4.310 The case study below (figure 123) shows that care should be taken against assumptions that

ligature points can be too high to pose a risk. We continue to draw attention to ligature

points seen on our visits to hospitals.

4.311 The case study outlines a truly stark picture of care in a busy London acute unit. It gives us

some reassurance that the events described are evident from an excellent internal inquiry

report commissioned by the NHS Trust responsible for the ward, which appeared to us to

have managed both an honest and objective account of failings in practice, without

needlessly apportioning blame on staff who did their best in the circumstances, and also a

sensible set of recommendations to influence future practice.

4.312 Unfortunately a number of the points arising from this death occur all too often amongst

the deaths that we encounter. We particularly draw attention to the issues around observa-

tions (including staff training in and understanding of what constitutes ‘observation’);

staffing levels and the adequacy of training and experience; and contact with and support

to the family.

Case study of a patient suicide

D was a young male patient diagnosed with schizophrenia who was known to services. He
was an asylum-seeker. He had been discharged from his previous two admissions without
any fixed abode; with no GP registration; and with sufficient medication for only 28 days. He
lost contact with psychiatric services. His final admission in May 2003 was a referral from the
refugee and asylum team. He was floridly psychotic and had possibly aggravated his
condition through cannabis use. 

D was cared for on a busy acute admission ward where staffing levels and a large number of
acutely unwell patients probably precluded much meaningful one-to-one work with clinical
staff. He appealed to the MHRT but his hearing was postponed within 24 hours of the
arranged date. D was noted to be upset about this, absconded and was brought back from
his sister's house by police. His urine tested positive for cannabis. On his return he was put on
enhanced observations.  
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On the day of his death, which was a Saturday, D was one of eight patients on a 22-bedded
ward who were on 15-minute observations. The observation duties were divided during the
night-shift between a nurse and a nursing assistant. For the seven hours before the night-shift
commenced, no records of observations had been made for D or three other patients on the
ward. After a shift changeover at 9pm, records of 15 minute observations were made by a
nursing assistant, but the record for 9.45 was completed without sight of him, on the
assumption that he was using the toilet. Shortly before 10.30 he was discovered suspended
by his belt from a 14ft-high ceiling pipe in the bathroom. He had placed a linen-skip onto a
free-standing rubbish bin to climb access the pipe. The pipes had not been considered a risk
in a ligature-assessment conducted by the hospital.

The duty doctor who was called was unable to find a pulse in D's foot and pronounced him to
be dead. No attempt was made to resuscitate. Staff could not reach the ligature point, and
were unsure as to whether they should take down the body, and so this was not done until the
arrival of the undertakers, to whom the body was signed over. There was later some dispute
over what possessions were with the body at this time. Staff who dealt with the body were not
relieved from their shift that night. The duty manager requested that police inform D's mother,
giving some contact details. No-one contacted D's mother, who learnt of his death upon being
telephoned by the coroner on the following Monday morning.

(see paragraphs 4.310 et seq above)

Fig 123:  patient suicide – case study 2

Recommendation 49: Government should ensure co-ordinated action across all
mental health sectors to reduce and remove environmental hazards such as ligature points
in inpatient environments.
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5.1 Whilst the following sections of this report focus upon the mentally disordered as offenders,

with a particular focus on serious offending, we preface our comments with a reminder that

detention of convicted offenders accounts for only a fraction (perhaps 6%1) of uses of the

Mental Health Act to admit people to hospital.

5.2 People with mental disorder are often themselves victims of crime. Research consistently

finds that mentally disordered people suffer from violent and other major crimes at rates

many times higher than the general population and that much of this crime goes

unreported or unprosecuted2.

5.3 Furthermore, although our focus is inevitably with the population of mentally disordered

offenders who are detained under the 1983 Act in hospital (figure 124), this group is only a

small subset of a much broader range of persons, the majority of whom are based in the

community. It is arguable that the attention given to the smaller group of patients who are

detained following contact with the criminal justice system distracts attention from this

wider group, who are widely underserved by mainstream and forensic services3.
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the criminal justice system

5

1 Department of Health (2005) Inpatients formally detained in hospitals under the Mental Health Act 1983 and
other legislation, NHS trusts, care trusts and primary care trusts and independent hospitals: 2003-04, para 4.6

2 Mentally ill people living in the community are more than twice as likely to be victims of violence as other
members of the public (Littlechild, B & Fearns D (2005) Mental Disorder and Criminal Justice. Policy,
Provision & Practice. Russell House Publishing Ltd). See also Mencap (1999) Living in Fear. For a resumé of
U.S. research findings see Consensus Project (a U.S. initiative co-ordinated by the Council of State
Governments) Fact Sheet: Criminal Victimization of People with Mental Illness; and Sorensen, D (2002) The
Invisible Victims (www.consensusproject.org). A study published in Australia this year found patients with
schizophrenia spectrum disorders living in an outer metropolitan suburb of Melbourne were at increased
risk of victimisation, both of violent and non-violent crime (Fitzgerald, P, Castella, A R de, Filia, S L, Benitez,
J & Kulkarni, J ‘Victimization of patients with schizophrenia and related disorders’ Australian and New
Zealand Journal of Psychiatry Vol 39, issue 3 p.169).

3 Roskes, E ‘Offenders with mental disorders: a call to action’ Psychiatric Services, 50:12, December 1999;
Vaughan, P J ‘Mentally disordered offenders: everyone’s responsibility’. British Journal of Forensic Practice,
3(4), December 2001, pp16-21.



Number of times  Resident population 
used in 2003 as at 31/12/03

Hospital Order, unrestricted4 559 n/a

Hospital Order, restricted5 196 1909

Transfers from prison6 721 663

Unfit to Plead7 39 180

Not Guilty by Reason of Insanity8 2 37

Hospital and Limitation Direction9 4 11

Fig 124:  hospital-based supervision of mentally disordered offenders

Court diversion

5.4 The Department of Health’s Offender Mental Health Care Pathway, a best practice template

for dealing with mentally disordered offenders, was published in January 200510. It aims to

provide for the realisation of two aims:

• that no-one with acute severe mental illness should be in prison, and 

• that prisons should be safe places for other people with mental health problems, with a
particular focus on the creation of in-reach services and suicide prevention.

5.5 Nacro’s Mental Health Unit, who annually survey court diversion schemes on behalf of the

Home Office, have pointed out that the pathway:

is written on the premise that areas have a Criminal Justice Liaison Team with inputs
from an Approved Social Worker (ASW), Registered Mental Nurse (RMN), psychiatrist,
psychologist and learning disability specialist. In reality, Nacro has found that, thirteen
years on from the Reed report11, the national picture is far from that ideal. Many areas
have no provision at all. Many others rely on one lone worker, most often a community
psychiatric nurse (CPN). There is no advice in the document for those areas that do not
have a Criminal Justice Liaison Team either on how to set one up or on what alternative
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4 S.37 MHA 1983. Data source: Home Office Statistics of Mentally Disordered Offenders 2003, Bulletin 16/04,
table 18 (provisional figure).

5 S.37/41 MHA 1983. Data source: Home Office Bulletin 16/04, tables 3 & 6.

6 Data source: Home Office Bulletin 16/04, tables 3 & 6.

7 Criminal Procedure (Insanity) Act 1964 s.4 as substituted by the Criminal Procedure (Insanity and
Unfitness to Plead) Act 1991 s.2. Data source: Home Office Bulletin 16/04, tables 3 & 6.

8 Trial of Lunatics Act 1883 s.2 as amended by the Criminal Procedure (Insanity and Unfitness to Plead) Act
1991. Data source: Home Office Bulletin 16/04, tables 3 & 6.

9 MHA 1983 s.45A. Data source: Home Office Bulletin 16/04, tables 3 & 6.

10 Department of Health (2005) Offender Mental Health Care Pathway. January 2005.

11 The Reed Report (Department of Health & Home Office (1992) Review of health and social services for
mentally disordered offenders and those requiring similar services recommended inter alia that ‘there should be
nationwide provision of properly resourced court assessment and diversion schemes’.



arrangements may be in place to effect a mental health assessment. Lack of, or poor
quality, guidance in this area can all too often lead to serious failures in service
provision.12

5.6 The key findings of Nacro’s latest survey on court diversion schemes for mentally disordered

offenders is given at figure 125 below. In Nacro’s view,

Court diversion has been a much-neglected area over the last few years when compared
to the focus placed on other recent initiatives such as prison mental health in-reach and
Crisis/Assertive Outreach teams.

5.7 We support the recommendations of the Nacro report, and in particular adopt and

highlight the following two recommendations:

Recommendation 50: 

• The Department of Health should effect an increase in the number of psychiatric beds
available and not simply leave it to the discretion of NHS Trusts;

• Money should be ring-fenced for the creation and maintenance of court
diversion/criminal justice liaison schemes and where possible joint funding between
criminal justice and healthcare/social services should be encouraged, with the intention of
creating robust multi-disciplinary teams. This funding should not be time limited13.

Key findings of Nacro's survey of court diversion in 2004

• All schemes surveyed felt confident that the courts followed their recommendations to
divert people to hospital, but some said courts were less likely to follow recommendations
to treat in the community.

• 25% of schemes surveyed said they had seen a decrease in staffing levels in the last year.
30% of schemes cited staffing issues as a barrier to their scheme operating. Despite this,
operational hours for most schemes had remained unchanged from the previous year. A
third of schemes were operating with only one member of staff.

• 50% of schemes had no sessional input from either a psychiatrist or a psychologist and,
unsurprisingly, 41% of schemes reported difficulties in obtaining psychiatric reports

• 72% of schemes cited lack of beds as a barrier to their scheme operating successfully.

• Almost a quarter of schemes felt that mentally disordered offenders were a low priority for
agencies in their area.
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12 Nacro (2005) Findings of the 2004 survey of Court Diversion/Criminal Justice Mental Health Liaison Schemes
for mentally disordered offenders in England and Wales. Nacro, March 2005, p14.
www.nacromentalhealth.org.uk

13 ibid.



• 34% of schemes said their area was using the police station as the sole 'place of safety' for
s.136. Of these 40% had no jointly agreed policy on s.136.

• 78% of schemes collected statistics. 50% of schemes that were collecting statistics did not
collect data on ethnicity and 42% did not collect data on gender.

• 36% of schemes did not have a policy on information sharing.

Fig 125:  key findings of Nacro's court diversion survey14

The Criminal Procedure (Insanity) Acts

5.8 The Criminal Procedure (Insanity) Acts (CPIA) provide a form of diversion at the point of

a Crown Court hearing for mentally disordered offenders. The CPIA provides a framework

for such diversion where an offender is either found unfit to plead at trial or found to have

lacked criminal responsibility for an offence. In this reporting period the CPIA has been

partially revised through Government amendments made to the Domestic Violence, Crime

and Victims Act 2004. We discuss these amendments, which came into force on the 31

March 2005, at paragraph 5.25 et seq below. A consequence of the choice of legislative

vehicle for these amendments is that they were not widely debated amongst mental health

professionals, and many professionals are unaware of the changes that have been made. We

note below that the Scottish Law Commission’s detailed consideration of parallel areas of

law in Scotland has resulted in their recommendation for a more fundamental reform than

the 2004 amendments achieve, and suggest that similar reconsideration of the law in

England and Wales is appropriate.

Use of Criminal Procedure (Insanity) Acts over the lifetime of the
Mental Health Act 1983 

5.9 In our last report we pointed to the rising if still rare use of the Criminal Procedure

(Insanity) Acts to admit restricted patients to hospital under formal powers. In 2003 the

number dropped slightly (figure 126 below), although the numbers involved are too small

(and, as discussed below, the data is too incomplete) to allow for meaningful generalisation.

5.10 The number of restricted patients resident in hospital subsequent to CPIA findings (figure

127) has continued its gradual increase. On the 31 December 2003, there were 217 such

patients who were subject to restriction orders, 37 of whom had been found by a jury to be

‘not guilty by reason of insanity’, with the remaining 180 having been found unfit to plead15.
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14 ibid.

15 The Count Me In National Mental Health and Ethnicity Census 2005 identified only 131 resident patients
detained subsequent to findings under the Criminal Procedures (Insanity) Act, although this total excludes
all learning disability patients.



Fig 126: admissions to hospital of restricted patients under CPIA powers, 1974–200316

Fig 127: restricted inpatient population subsequent to CPIA disposals, 1984- 200317

5.11 Home Office statistics provide only a partial indication of the extent of resident patient

populations or court disposals under the CPIA, as only those CPIA disposals where the

court imposes the equivalent of a restriction order are collated and analysed. After 1991,

when the courts were enabled by a change in legislation to make alternative disposals

(including the equivalent of an unrestricted hospital order), the overall use of the CPIA
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16 Data from Home Office Statistics of Mentally Disordered Offenders, England and Wales, Bulletins from 1984 –
2003. A breakdown of data by categories of unfit to plead/ not guilty by reason of insanity is not available
prior to 1982

17 Data as for fig 126. Data from 1985-87 inclusive (shown as dotted trendline) is estimated based upon the
previous and subsequent years’ data. Breakdown of CPIA categories not available prior to 1988.
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increased and the courts adopted a wider range of disposals. The use of CPIA disposals has

been researched by Professor R D Mackay and his colleagues at De Montfort University,

although at the time of our writing published results from this research were only available

up to 199618. Over the five years 1992 to 1996, this research noted 35 unrestricted hospital

orders subsequent to findings of unfitness to plead19, and three unrestricted hospital orders

subsequent to a finding of not guilty by reason of insanity20. The research findings are set

out in tabular form at figure 128 below.

Disposal unfit to plead not guilty by reason 
of insanity

Number % Number %

restricted hospital order  without limit of time 48 43.7% 17 38.6%

restricted hospital order with limit of time 2 1.8% 1 2.3%

unrestricted hospital order 35 31.9% 3 6.8%

guardianship order 6 5.4% - -

supervision and treatment orders – 2 years 2 11.8% 18 40.9%

supervision and treatment orders – less than 2 years 4 1.8% 3 6.8%

absolute discharge 4 3.6% 2 4.5%

Total 110 44

Fig 128:  disposals under the Criminal Procedure (Insanity) Acts, 1992-199621

5.12 Official statistics provide little corroboration of the full extent of the use of CPIA powers.

Data published by the Department of Constitutional Affairs on Crown Court trials

‘cracked’22 due to the defendant’s unfitness to plead can account for no more than three

quarters of hospital admissions listed subsequent to such a finding since 1999 by the Home

Office23. We cannot account for this discrepancy. Statistical returns given by the Department

of Health on hospital admissions subsequent to CPIA findings are presented in financial

rather than calendar years, and perhaps more significantly collate CPIA admissions under a

general category of ‘previous legislation and other Acts’, which also counts admissions to

hospital under, for example, the powers of the Children Act (see figure 129). Department of
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18 We understand that at the time of going to press, research on the use of CPIA disposals between 1997 and
2001 is in preparation by Professor Mackay, funded by the Nuffield Foundation.

19 Mackay R D and Kearns G ‘An upturn in Unfitness to Plead? Disability in Relation to the Trial under the 1991
Act’ Criminal Law Review [2000] 532-543, table 9.

20 Mackay R D and Kearns G ‘More Facts(s) about the Insanity Defence’ Criminal Law Review [1999] 714-715,
table 6.

21 Adapted from Mackay R D and Kearns G (1999, 2000) supra.

22 i.e. listed as a contested trial by jury but disposed of in some other way on the day of the trial.

23 Department of Constitutional Affairs (1999- 2003) Judicial Statistics. According to these figures, 143 trials
were cracked between 1999-2003 due to either the death or the unfitness to plead of the defendant. Home
Office statistics at fig 125 above record 185 restricted hospital orders over this period.



Health statisticians cannot break this category down into its component parts, and can

therefore neither account for its components nor for its dramatic fall in the mid-1990s.

‘previous 100 138 120 214 191 271 264 34 35 24 19 57 63 37 47
legislation 
and other 
Acts'

Fig 129: formal admissions to psychiatric hospital under legislation other than Mental Health Act 1983,

1989-200424

5.13 Research on Scottish disposals between 1 April 1996 and 31 August 1998 found that hospital

orders with restrictions accounted for only 12 of a total of 30 hospital orders under the

equivalent of the CPIA25. In addition to these hospital orders, findings of unfitness to plead

or insanity resulted in six supervision and treatment orders, one civil detention under the

Mental Health (Scotland) Act, and no action in a further seven cases. Restriction orders were

applied to nearly a quarter of hospital orders subsequent to a finding of unfitness to plead,

and to nearly three-quarters of hospital orders subsequent to a finding of insanity.

5.14 Although CPIA disposals are available only to a Crown Court, the Mental Health Act 1983

provides a similar diversionary tool to magistrates’ courts under s.37(3). No statistics are

available on the use of this power, although it is said to be used very rarely26.

Recommendation 51: We recommend that centralised data collection is undertaken
and published on an annual basis by Government on the use of Criminal Procedure
(Insanity) legislation and its practical effect as a diversionary mechanism. 

Unfitness to Plead

5.15 The most common CPIA use appears to be the finding of unfitness to plead under s.2 of the

Trial of Lunatics Act 1883 as amended by the CPIA legislation of 1964 and 1991.
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24 Department of Health Statistical Bulletins 1996 - 2004 Inpatients formally detained in hospitals under the
Mental Health Act 1983 and other legislation, England.

25 Research based upon proceedings under the Criminal Procedure (Scotland) Act 1995, published in Scottish
Law Commission (2003) Discussion Paper on Insanity and Diminished Responsibility. (Discussion paper
122). Edinburgh, Stationery Office, Annex C. Data originally produced by Michele Burman and Clare
Connelly (1999) Mentally Disordered Offenders and Criminal Proceedings (Scottish Office Central Research
Unit, 1999).

26 R v Lincoln (Kevesten) Justices ex parte O’Connor [1983] 1 WLR 335 DC. See Bartlett, P. & Sandland, R (2003)
Mental Health Law Policy and Practice second ed. Oxford, p.284.
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5.16 For courts in England and Wales, the test of disability for fitness to plead still relies upon the

1836 case R v Pritchard 27. The burden of proof differs depending on who raises the issue in

court. The defence have to prove unfitness on a balance of probabilities, but the prosecution

must prove it beyond reasonable doubt. The test in practice is whether the accused can:

• understand the nature of the charge against him;

• distinguish between a plea of guilty and not guilty;

• instruct a lawyer;

• follow the evidence in court; and 

• challenge a juror to whom he might object.

5.17 This test has been said to be silent about the mental state of the defendant except in relation

to intellectual ability, so that it takes little account of ‘decisional competence’ (i.e. a notion of

capacity similar to that forming the basis of the Mental Capacity Act 2005)28. Professor R D

Mackay has pointed out that the Mental Capacity Act is ‘part of a continuing trend to

protect the decision-making process of the mentally vulnerable within the civil law’ which

has been extended in part to criminal law (for example in s.30 of the Sexual Offences Act

2003, which protects persons ‘with a mental disorder impeding choice’ from sexual

interference), but as yet continues to be ignored in the context of fitness to plead: ‘the

criminal law fails to protect equally vulnerable persons who cannot make true choices about

the trial process, including in particular the decision about whether or not to plead guilty’29.

In the Jersey courts, the test for fitness to plead has been recently formulated around

‘capacity to participate effectively in the criminal process’ after the bailiff declined to adopt

‘the test laid down in England more than one hundred and sixty years ago’ preferring the

‘new road which has been essentially engineered by the intellectual efforts of many

specialists in this field [as presented in the Scottish Law Commission on insanity and

diminished responsibility report]’ 30. In his judgment the bailiff explained his preference for

a test encompassing decisional competence as follows:

Social conditions have changed, and the importance of protecting human rights and the
dignity of those effected by mental… incapacity is nowadays more widely appreciated.
In my judgment I should adopt a test which is consonant with the European
Convention of Human Rights, conscious of developments in medical science in the last
one hundred years or more, and appropriate to the needs of this jurisdiction in the
twenty-first century.
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27 R v Pritchard (1836) 7 C & P 303.

28 Bartlett, P. & Sandland, R. (2003) Mental Health Law Policy and Practice, p 268. However, dicta of Otton LJ in
R v Friend [1997] EWCA Crim 816 1, WLR 1433 acknowledged that whether the accused ‘could understand
and reply rationally to the indictment is obviously a relevant factor’ (our emphasis). For the statutory defini-
tions of mental incapacity in relation to decision-making, see Mental Capacity Act 2005, ss.2, 3. See also
Chapter 3.30 et seq above for a discussion of capacity and ‘appreciation’.

29 Mackay R D ‘On being Insane in Jersey Part Three – the Case of Attorney-General v. O’Driscoll’ Criminal
Law Review [2004] 291-296.

30 ibid. Attorney –General v Neil Liam O’Driscoll, July 9 2003, JRC 117/2003 



5.18 The Scottish Law Commission proposals are that the criteria for the Scottish equivalent of

unfitness to plead (which Scots law already extends beyond a purely cognitive test31) should

be that a person ‘is incapable, by reason of mental or physical condition, of participating

effectively in a trial’. In determining this question the court would have regard to the

accused’s ability to understand the nature of the charge, the requirement to plea to the

charge and the effect of that plea, and the evidence; to instruct and communicate with a

lawyer and any other factor considered relevant by the court32.

5.19 If the Pritchard test applicable in the courts of England and Wales is interpreted literally as a

test of cognition, it is possible that persons without mental capacity to participate effectively

in criminal proceedings could still progress to trial, which could lead to a breach of ECHR

Article 633. As such there may have been some protection in having juries consider this

matter prior to March 2005. Lord Diplock, on a separate but related matter, saw the benefit

of matters being decided not ‘by a judge trained in logical reasoning but …by a jury drawing

on their experience of how ordinary human beings behave in real life’34. As we note at

paragraph 5.32 below, the question of whether a person is unfit to plead under the terms of

the CPIA has from March 2005 been decided by a judge rather than a jury, which makes

reappraisal of the criteria for such decision all the more pressing.

Recommendation 52: We recommend that Government reconsider the criteria for
unfitness to plead in the light of the above.   

Verdicts of not guilty by reason of insanity 

5.20 The legal test (the ‘M’Naghten rules’) for the special verdict that is now described as ‘not

guilty by reason of insanity’ was established in the House of Lords in 1843. The test remains

extant today, despite a number of changes to the legislative framework that surrounds it and
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31 In Scotland a broader interpretation of the criteria (linked to the undefined concept of ‘insanity’) has in past
years resulted in much more frequent findings of unfitness to plead than in England or Wales. See Chiswick,
D., McIsaac, M. W., & McClintock, F.H. (1984) Prosecution of the Mentally Disturbed. Aberdeen University
Press: p12: ‘findings of unfitness to plead are returned ten times more frequently in Scotland than in England
[and Wales]. …the verdict …accounts for nearly half of those mental hospital admissions which are ordered
by the court each year’. We have not located current statistics.

32 Scottish Law Commission (2004) Report on Insanity and Diminished Responsibility. Edinburgh, Stationery
Office, Annex A: draft Criminal Responsibility and Unfitness for Trial (Scotland) Bill, clause 4.

33 See T v United Kingdom and V v United Kingdom (2000) 30 EHRR 121.

34 Camplin [1978] A.C.705 p718A. Lord Diplock was specifically referring to juries’ application of the tests
pertinent to the defence of provocation: see 5.47 below. Examination of psychiatric reports from Unfitness
to Plead cases suggests that evidence on criteria other than those relevant in law are frequently available to
the court’s proceedings (Mackay R D and Kearns G ‘An upturn in Unfitness to Plead? Disability in Relation
to the Trial under the 1991 Act’ Criminal Law Review [2000] 532-543).



despite its interpretation over the years in specific cases35. The M’Naghten rules state that an

offender may be excused legal responsibility for an act where, at the time of committing that

act 

…the party accused was labouring under such a defect of reason, from disease of the
mind, as not to know the nature and quality of the act he was doing or, if he did know it,
that he did not know he was doing what was wrong36.

5.21 The term ‘insanity’ has been described as ‘something of a legal relic which has ceased to

convey any clear psychiatric meaning’37. It is certainly neither congruent with the defini-

tions of mental disorder under the Mental Health Acts nor the test as established in

Pritchard relating to unfitness to stand trial38. Although it can be argued that the term is

used simply to denote a legal concept of a total lack of responsibility for any criminal act, it

is not easy to see why a term which is offensive, and no longer meaningful in either a clinical

or common language context, serves this purpose adequately. The Scottish Law

Commission, whilst acknowledging that the approaches of law and medicine towards the

insanity defence are not identical, argued in 2004 that

…it is also the case that they are not in conflict with each other. For the law to determine
acceptable boundaries of criminal responsibility it must refer to medical concepts. The
effect of the present law is to create difficulties for expert witnesses in providing the
courts with the medical information needed to give effect to the legal test in individual
cases. The Millan Committee expressed this point as follows39: ‘It seems wrong to us
that such an important issue as determining the responsibility of an individual for a
serious criminal charge should depend on terms and definitions which are largely
meaningless to those with the responsibility of giving expert evidence to the court’.40

5.22 The M’Naghten rules themselves are open to the same criticism that may be applied to the

Pritchard test, which reveals their common basis in a rather outdated psychology. Applied

literally, the rules are limited to cognitive factors, making no allowance for conative issues of

volition (i.e. the ‘irresistible impulse’), and thus excluding many instances where mental
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35 The vicissitudes of the special verdict of insanity in statute law are illustrative of this point. In 1800 the first
Trials of Lunatics Act provided a verdict of ‘not guilty on grounds of insanity’, and required subjects so found
to be held at His Majesty’s pleasure. The 1883 Trial of Lunatics Act altered the verdict’s wording to ‘guilty but
insane’ at the behest of Queen Victoria (Walker, N. (1968) Crime and Insanity in England, Vol. 1, p190). The
verdict’s wording was returned to its 1800 origins by the Criminal Procedure (Insanity) Act 1964, after calls
for reform over the previous 40 years. Before the 1964 Act there had been, generally, no right of appeal
against the special verdict (a 1907 Court of appeal decision to the contrary was quickly qualified, and then
reversed in the House of Lords in 1914). After 1964, the verdict has been subject to appeal and can be asked
for by the prosecution: ‘thus one Gilbertian situation was replaced by another. Instead of a verdict which
sounded like a conviction but was treated as an acquittal, we now have a verdict which sounds like an
acquittal but is treated as a conviction’ (Walker, N. (1968), p.192). Only since 1991 has the law allowed that a
judge may actually choose to impose no sanction on a person found not guilty under these provisions, and
only this year has the law extended this flexibility to all indictments (including, where hospitalisation cannot
be justified, murder).

36 M’Naghten’s Case (1843) 10 C & F 200, para 210.

37 Chiswick, D., McIsaac, M. W., & McClintock, F.H. (1984) Prosecution of the Mentally Disturbed. Aberdeen
University Press, p7.

38 Bartlett, P. & Sandland, R (2003) supra, p 285.

39 Millan Report, para 29.43

40 Scottish Law Commission (2004) Report on Insanity and Diminished Responsibility. July 2004, para 2.10 



disorder should prove a defence (and does so under diminished responsibility law for

murder charges)41. The incongruity between the ‘all or nothing’ nature of the M’Naghten

defence and the more flexible concepts of criminal responsibility available as defences

against murder indictments may well become more acute now that mandatory sentencing

requirements have reducing judicial discretion in sentencing for many other offences than

murder (see paragraphs 5.33 et seq below).

5.23 In the mid-1950s the American Law Institute proposed a model penal code that included a

concept of insanity that, unlike the M’Naghten rule, had two components: one grounded in

cognition, but also relating to the appreciation of wrongfulness (which encompasses both

knowing the factual wrongfulness of an act and being aware personally and emotionally

that the act is wrong for that person in that context), and one grounded in volition, relating

to capacity to conform behaviour. This model has been influential in many US state and

other legislatures42. The Butler Committee on Mentally Abnormal Offenders recommended

in 1975 that a new verdict of ‘not guilty by reason of mental disorder’ should be introduced,

which could be returned either where the defendant was unable to form the requisite mens

rea43 due to mental disorder; or where the defendant was aware of his actions but was at the

time suffering from severe mental disorder. The Law Commission drafted the following

clauses of a Criminal Code Bill based upon this recommendation:

35 (1) A mental disorder verdict shall be returned if the defendant is proved to have
committed an offence but it is proved on the balance of probabilities (whether by
the prosecution of the defendant) that he was at the time suffering from severe
mental illness or severe mental handicap.

(2) Subsection (1) does not apply if the court or jury is satisfied beyond reasonable
doubt that the offence is not attributable to the severe mental illness or severe
mental handicap

36 A mental disorder verdict shall be returned if

(a) the defendant is acquitted of an offence only because, by reason of evidence of
mental disorder or a combination of mental disorder and intoxication, it is found
that he acted or may have acted in such a state of automatism, or without the fault
required for the offence, or believing that an exempting circumstance existed;
and

(b) it is proved on the balance of probabilities (whether by the prosecution of the
defendant) that he was suffering from mental disorder at the time of the Act. 44
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41 In 2001 the courts in Jersey, faced with a defence of not guilty by reason of insanity based upon volitional
impairment resulting from mental illness, applied Professor R D Mackay’s proposed test for ‘insanity’ (where
unsoundness of mind affected the defendant’s criminal behaviour to such a substantial degree that the jury
consider that he ought not to be found criminally responsible) to interpret Article 2 of the Criminal Justice
(Insane Persons) (Jersey) Law 1964. The bailiff concluding that this test ‘will…cater for defects of volition’
(see Mackay R D & Gearty C A ‘On being Insane in Jersey – the case of Attorney General v. Jason Prior’
Criminal Law Review [2001] 560-563). An appeal cast some doubt on the bailiff ’s approach in departing
from the M’Naghten Rules (see [2002] Crim.L.R. 728).

42 Guthell, T G (1999) ‘A confusion of tongues; Competence, Insanity, Psychiatry and the Law’ Psychiatric
Services Vol. 50, No.6; 767-773.

43 Mens rea, or ‘guilty mind’, is used in criminal law to describe criminal intent.

44 Law Commission (1989) Draft Criminal Code, Law Com No 177.



5.24 In their report Insanity and Diminished Responsibility, the Scottish Law Commission points

out that the return of a special verdict has never placed persons beyond the reach of the

court in making a disposal that effects social control over persons who have committed

criminal acts45, although it does of course prevent a court from passing a sentence of impris-

onment. Until relatively recently (1991 in England and Wales), an insanity verdict required

hospitalisation of the accused, whether or not this was merited. We note at paragraph 5.26

below the important amendments made to the law this year to address remaining human

rights concerns over compulsory hospitalisation. As a result, the insanity verdict, where it is

applicable, should result in the most appropriate disposal of the case in the interests of the

accused and of wider society. There should no longer be a danger of the verdict leading to

the compulsory hospitalisation of persons whose conditions do not warrant such a drastic

measure. The remaining task must be to ensure that the defence is applicable where it is

warranted and where it can act as a means to divert the mentally disordered from custodial

sentences.

Recommendation 53: We recommend that Government consider whether the title and
criteria for the special verdict of not guilty by reason of insanity should be reformulated in
the light of the above.   

Changes to the Criminal Procedure (Insanity) Acts in 2004 

5.25 Government first announced its intention to amend the Criminal Procedure (Insanity)

legislation in 200246. The amendment proposed in outline was to remove from the CPIA the

power (and in the case of offences of murder, the duty) to make the equivalent to a hospital

order under s.37 of the Mental Health Act irrespective of whether the offender suffers from

a mental disorder or would otherwise meet the normal criteria for a Mental Health Act

disposal. The Mental Health Bill was to be the legislative vehicle, but the change has now

been effected through Government amendments to the Domestic Violence, Crime and

Disorder Bill, which was enacted in October 2004. The changes discussed below – which

extend further than Government’s originally announced intention – came into force on the

31 March 200547.

Criteria for hospital orders

5.26 Prior to the amendment of the CPIA in March 2005, courts were required to make a hospital

order where the CPIA finding related to a murder charge, and had the power to do so in

relation to any other charge, irrespective of medical opinion or recommendations as to

appropriate placements. It is questionable whether the detention in hospital of persons who
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45 Scottish Law Commission (2004) Report on Insanity and Diminished Responsibility. July 2004, para 1.10 et
seq.

46 Department of Health (2002) Mental Health Bill Consultation Document. Cmnd 5538-III, para 4.3.

47 The Domestic Violence, Crime and Victims Act 2004 (Commencement No.1) Order 2005 (SI 2005 No.579
(C.26)) 



are neither convicted offenders nor in need of medical treatment warranting compulsion

could be justifiable under human rights requirements48.

5.27 In a small number of cases the Criminal Procedure (Insanity) Acts have resulted in the

compulsory admission of offenders to hospital without clear medical justification, and even

in the face of medical opposition. Two recent cases known to the Commission where there

are at least questions as to the clinical need for a hospital order are outlined below.

• In our last report49 we highlighted one case from 2002 where a consultant was asked by
the court to provide a bed for an offender as a disposal under s.4 of the CPIA. At the time
of this request the offender, Ms S, was in Holloway Prison whilst a hospital placement
was being sought. We are unaware of any medical view that supported compulsory
psychiatric treatment of Ms S’s alcohol dependence, social phobia and possible other
personality disorders, and we know of no evidence that, if the criteria of the 1983 Act
were applied, such compulsion would have been lawful. Neither of these matters were
relevant to the lawfulness of compulsory hospitalisation under Schedule 1 of the
Criminal Procedure (Insanity) Act 1991 as it stood at that time. Ms S was eventually
admitted under compulsion to the care of a second consultant psychiatrist, who
specialised in the treatment of substance misuse. She was regraded as an informal patient
within two months and discharged uneventfully within three.

• In March 2005 a hospital order was made in respect of a man found by a jury at
Manchester Crown Court to be not guilty by reason of insanity to the charge of having
murdered his elderly father. Mr L beat his father to death whilst sleepwalking following
heavy drinking, and claimed to have been unaware of his actions. The judge had
explained to the jury that the defence case of automatism ‘did not mean the defendant
was insane in the normal sense of the word’50. Nevertheless, upon the jury’s verdict the
judge had no legal alternative but to send Mr L to hospital under a restriction order. Mr
L was initially sent to the hospital wing of Strangeways Prison whilst a hospital bed was
found. At the time of writing he had been transferred to an NHS medium secure unit.

5.28 The use of the CPIA was described by the first consultant in Ms S’s case as a ‘back door to

detention under the Mental Health Act without supporting medical recommendations’51.

Although it is usually some weeks or months before an appeal may be made to or heard by

the Mental Health Review Tribunal52, the law provides the Tribunal with no criteria specific

to CPIA orders and as such a Tribunal, applying the tests applicable to patients’ detention

under the Mental Health Act 1983, would appear bound to discharge a patient from

compulsion that is not justified by his or her medical condition. The Government’s consul-

tation document described the result of disposals that are not justified by the person’s
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48 In Winterwerp v Netherlands (1979) 2 EHRR 387 it was determined that there must be objective medical
evidence justifying the ‘lawful detention of persons of unsound mind’ as provided for under ECHR Article
5(1)(e). See, further, Mackay R D & Gearty C A ‘On being Insane in Jersey – the case of Attorney General v.
Jason Prior’ Criminal Law Review [2001] 560-563, s.1: The McNaghten Rules and the Human Rights Act.

49 MHAC (2003) Placed Amongst Strangers; Tenth Biennial Report. Chapter 13.14.

50 Jane Perrone ‘Sleepwalker cleared of murdering father’ The Guardian, March 19 2005.

51 Personal correspondence to the MHAC.

52 An unrestricted patient detained subsequent to an order of the Criminal Procedure (Insanity) Acts may
apply to the MHRT within the first six months of the order, and then annually; a restricted patient may apply
only in the second six months of detention, and then annually.



medical condition as ‘likely to be immediate discharge from hospital without any benefit to

the person concerned, or added protection to others’53.

5.29 Under the amended provisions of s.5 of the Criminal Procedure (Insanity) Act 196454, the

hospital order available to the court as a disposal is no longer a free-standing power

established within CPIA legislation, but is the disposal provided by s.37 of the Mental

Health Act 1983. The requirement on the court to make a hospital order where a murder

charge results in a CPIA finding or special verdict, and the court’s discretion to make

hospital orders in relation to other offences, is now subject to the conditions for a hospital

order as established under s.37 of the Mental Health Act being met55.

Criteria for restriction orders

5.30 The amendments to CPIA similarly abolish any ‘free-standing’ CPIA power to make

restriction orders, so that where a court does so in respect of a hospital order made

subsequent to a CPIA finding or special verdict, it does so under the powers of s.41 of the

Mental Health Act. However, the new legal framework continues to require the court to

impose a restriction order in addition to any hospital order it makes subsequent to a CPIA

finding or special verdict relating to a murder charge56. In this way a court will be prevented

from using the discretion or applying the criteria established under s.41 of the 1983 Act57.

Although, of course, no convicted murderers receive hospital orders from the court58,

persons who are arraigned for murder but convicted of manslaughter on the grounds of

diminished responsibility (or other grounds) may do so, and courts retain discretion over

placing restrictions on any hospital order in such circumstances. This raises a potential

anomaly in the way in which restriction orders are applied to mentally disordered persons

involved in homicide cases.

Powers of remand

5.31 The Domestic Violence, Crime and Disorder Act 2004 amendments allow that a person

found unfit or insane under the CPIA may be remanded by the court to hospital using the

powers of ss.35, 36 or 38 of the Mental Health Act 1983, provided that the 1983 Act’s

conditions for such remand (i.e. written or oral medical evidence) are met. This introduces
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53 Department of Health (2002) Mental Health Bill Consultation Document. Cmnd 5538-III, para 4.3.

54 As amended by the Domestic Violence, Crime and Disorder Act 2004, s.24.

55 To make a hospital order under s.37 of the 1983 Act, courts require medical evidence (written or oral) from
two doctors to the effect that the accused is suffering from one or more of the four classifications of mental
disorder listed in the 1983 Act (i.e. mental illness, mental impairment, severe mental impairment or psycho-
pathic disorder) to a nature or degree that makes detention in hospital for treatment appropriate and, if the
classification is psychopathic disorder or severe mental impairment, that such treatment is likely to alleviate
or prevent a deterioration in the condition.

56 Criminal Procedure (Insanity) Act 1964, s.5(3) (as amended by the Domestic Violence, Crime and Disorder
Act 2004, s.24).

57 Section 41 provides courts with discretionary powers to impose restrictions on court orders where ‘it
appears to the court, having regard to the nature of the offence, the antecedents of the offender and the risk
of his committing serious offences if set at large, that [such restrictions are] necessary for the protection of
the public from serious harm’.

58 Persons convicted of murder must be sentenced to life imprisonment (Murder (Abolition of the Death
Penalty) Act 1965, s.1(1)).



powers of remand for the first time into the range of CPIA disposals. We are aware that the

lack of such powers has been felt as a gap by courts in the past:

• In the 2002 case described above, a doctor was erroneously informed by one legal
counsel involved in the case that the court was seeking a remand to hospital for
assessment.

• In the automatism case described above, the defendant had to be brought back to court
immediately after the initial disposal, as the judge had mistakenly assumed a power to
remand.

Removal of jury involvement in determinations of fitness to plead

5.32 Lord Justice Auld’s Review of the Criminal Courts of England and Wales 2001

recommended that a judge, rather than a jury, should determine the issue of fitness to plead:

In the majority of cases the jury’s role on the issue of unfitness to plead is little more
than a formality because there is usually no dispute between the prosecution and the
defence that the defendant is unfit to plead59. However, the procedure is still cumbrous,
especially when the issue is raised, as it mostly is, on the arraignment, because it can
then require the empanelling of two juries. More importantly, it is difficult to see what a
jury can bring to the determination of the issue that a judge cannot. He decides similar
questions determinative of whether there should be a trial, for example, whether a
defendant is physically or mentally fit to stand or continue trial in applications to stay
the prosecution or for discharge of the defendant. The consequences of a finding of
unfitness to plead are now much more flexible than they were, ranging from a hospital
order with restrictions to an absolute discharge; and the judge is entrusted with the
often very difficult task of what to do with the defendant, with the assistance of medical
evidence. In my view, he, not the jury, should determine the issue of fitness to plead at
whatever stage it is raised, leaving, where it arises, the jury to determine whether the
defendant did the act or made the omission charged.60

Section 22 of the Domestic Violence, Crime and Disorder Act 2004 amends the Criminal

Procedure (Insanity) Act 1964 to effect this change. Had there been an opportunity for

debate amongst mental health professionals over the amendment to the law, we would have

suggested that the removal of jury involvement in determining whether the Pritchard test is

met could have been taken as an opportunity to revise that test to ensure that its literal

application does not exclude mentally disordered persons from its scope61 (see paragraphs

5.16 et seq and recommendation 52 above).
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59 R D Mackay and Gerry Kearns, ‘An Upturn in Unfitness to Plead? Disability in Relation to the Trial under the
1991 Act’ [2000] Crim L R 532, at 536

60 Auld LJ, Review of the Criminal Courts of England and Wales 2001, para 213.

61 We note that Auld LJ, in making his recommendation, is clear that the test being applied is an essentially
cognitive one: ‘The test … is broadly whether the defendant has sufficient intellect to instruct his advocate,
to plead to the indictment, to follow and understand the evidence and to give evidence’ (ibid, para 212).



Mental health disposals and sentencing powers 

Mandatory sentencing

5.33 In this report we give some space to an examination of the use of psychiatric defences in

murder trials. The way in which the courts deal with mentally disordered persons who are

arraigned upon murder charges has long been of special significance, not because such

persons are more likely to commit murder than other people (see paragraph 5.1 above), but

because the mandatory penalties for murder prevent diversion at sentencing stage if guilt is

established.

5.34 The original mandatory sentence was death. In the early years of the formulation of formal

insanity defences, a number of doctors argued that 

the difficulties with which administrators of justice have to contend in distinguishing
crimes from the result of insane impulse will never be entirely removed, but they will be
rendered much less important when the good sense of the community shall have
produced the effect of abolishing all capital punishments J.C. Prichard, 1835 62

or, as Henry Maudsley put it 40 years later, ‘abolish capital punishment, and the dispute

between doctors and lawyers ceases to be of practical importance’63. Today, 170 years after

Maudsley’s statement, and 40 years since the abolition of the death penalty, the Royal

College of Psychiatrists takes the view that

at least as far as psychiatric evidence is concerned, the vast majority of problems that
arise in homicide cases could, and would, be abolished with the abolition of the
mandatory life sentence on conviction of murder. Once psychiatry [is] placed solely
within sentence hearings, rather than within hearings directed towards jury decisions
about verdict, the effect of the mismatch between medical and legal thinking is all but
abolished64.

5.35 In June 2003 the Home Secretary requested a review by the Law Commission of the

provocation and diminished responsibility ‘partial defences’ to murder (we discuss these

defences below at paragraph 5.47 et seq). The resulting Law Commission report noted the

origin of such partial defences in ‘the mandatory death/life sentence for murder’65 and

called for a further review that would extend to the issue of mandatory sentencing.

Responses to the Law Commission’s consultation (including the views of 21 judges)

provided what its final report described as a ‘compelling’ view that ‘the application of a

mandatory life sentence to every case of murder was indefensible and should cease’66.

5.36 Insofar as there is a dispute, it is therefore no longer between the legal and medical profes-

sions, but between both professions and Government. In October 2004 the then Home
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62 From Prichard’s A Treatise on Insanity and other Disorders Effecting the Mind, 1835, quoted in Smith (1981)
Trial by Medicine; insanity and responsibility in Victorian trials. Edinburgh University Press, p.25.

63 Quoted in Smith, R. (1981) supra, p.25.

64 RCPsych response to Law Com consultation paper 173 of Oct 2003, quoted in Law Commission (2004)
Partial Defences to Murder Final Report, para 5.44 

65 Law Commission (2004) Partial Defences to Murder Final Report, August 2004, para 2.59

66 ibid., para 2.15



Secretary, the Rt. Hon David Blunkett MP, announced that he accepted the need for a review

of the law of murder but that such a review would not extend to consideration of mandatory

sentencing67. Despite the outgoing Lord Chief Justice’s indication that he would support a

review of mandatory sentencing and that he is ‘not in favour of mandatory sentences, full

stop’68, the Home Office announcement of the first review of murder laws for more than

fifty years will stop short of reconsidering mandatory sentencing at policy level69.

5.37 The scope of mandatory sentencing has increased significantly from the Crime (Sentences)

Act 1997, which introduced mandatory life sentences for a second serious offence, to the

passing into law of the Criminal Justice Act 2003, which extends mandatory sentencing to

persons defined in that Act as ‘dangerous offenders’ and to sexual and violent crimes other

than murder70. Although the real effect of these changes is to remove discretion from the

courts in exercising powers that they already had, at least with regard to persons exhibiting

some forms of abnormality of mind (see paragraphs 5.38-42 below), the changes

introduced in the 2003 Act could be approached positively as an extension into criminal law

mechanisms for preventive detention that have previously been the preserve of mental

health law. This may therefore reduce the pressures on mental health law to provide for

public safety in respect of convicted persons71. On the other hand, it is clear that mandatory

sentencing creates ‘a pressure to accommodate “hard” or “deserving” cases’72 through, for

example, the various forms of ‘psychiatric’ and other defences, and that this can have a

distorting effect on such defences73. It seems as though these fault-lines between mental

health and criminal law will continue to be active for some time to come.

The role of indeterminate sentencing

5.38 The Joint Committee on the Draft Mental Health Bill recognised that a consequence of the

more rigorous criteria that it suggested for future legislation would be that a small group of

people with dangerous and severe personality disorder (DSPD) may not meet the

conditions for the use of compulsory powers. The Committee did not believe that this

group should be dealt with by mental health legislation, but suggested that separate

legislation should be introduced to manage individuals with DSPD74.
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67 Home Office Press Release 332-04, 27 Oct 2004. The murder review was announced by the Home Secretary
during that day’s debate on the Domestic Violence, Crime and Victims Bill in the House of Commons.

68 Clare Dyer ‘ Woolf supports murder law reform’ The Guardian, 24 June 2005.

69 Home Office Press Release 110-05, 21 July 2005. Fundamental Review of Murder Law.

70 Criminal Justice Act 2003, s.225. The sentencing expert Dr David Thomas has expressed concern that ‘the
definition of who is a dangerous offender [in the CJA 2003] is so broad that all manner of people will fall
within it and we’ll see – or in theory should see – some bizarre sentences which judges will be very reluctant
to pass’ Clare Dyer, ‘Judges speak out against erosion of independence by government’ The Guardian,
26/04/05. This article also quotes an anonymous Appeal court judge stating that judges are likely to interpret
‘the wriggle room’ around such mandatory sentencing ‘a bit more widely than government would like’.

71 See Chapter 5.71 below.

72 Law Commission (2004) Partial Defences to Murder Final Report, para 2.8

73 The Law Commission has noted (ibid, para 2.8) that the law regarding provocation has developed in ways
unintended at the time of its enactment as the result of such pressures. We discuss this at para 5.47 below.

74 Joint Committee on the Draft Mental Health Bill Draft Mental Health Bill, Vol 1, p.5.



5.39 For convicted offenders, sufficient sentencing powers already exist. The Criminal Justice Act

2003 introduced, from April 2005, new powers for indeterminate and extended sentencing

on the grounds of the risk to the public posed by an offender:

• An indeterminate sentence for public protection must be imposed if a sexual or violent
offender is assessed by the court as posing a significant risk to the public and the offence
committed carries a maximum penalty of ten years or over. (A discretionary life sentence
may be awarded where the maximum penalty is life and the seriousness of the offence
warrants it). The indeterminate sentence is similar to a life sentence in that the court will
set a tariff period, after which release is at the discretion of the Parole Board on grounds
of public safety. On release the offender will be subject to supervision on licence for at
least ten years, after which time the licence may be revoked by the Parole Board if it
considers it safe to do so.

• An extended sentence for public protection is required in the same circumstances as the
indeterminate public protection sentence, but where the sexual or violent offence
committed carries a maximum penalty of less than ten years, and where the sentence
imposed is at least 12 months. The court must set a custodial period and an extended
licence period. The offender may be released on the Parole Board’s recommendation at
any time between the halfway point and the completion of the custodial period. The
extended licence period may be up to five years for violent offenders and up to eight
years for sexual offenders75.

5.40 Criteria for imposing discretionary indeterminate sentences were established at common

law in R v Hodgson76 (1968) as:

(i) the offence or offences are in themselves grave enough to require a very long
sentence;

(ii) it appears from the nature of the defendant’s history that he is a person of unstable
character likely to commit such offences in the future; and

(iii) the consequences to others of such future offences would be likely to be especially
injurious, as in the case of sexual offences or crimes of violence77.

Subsequent caselaw has determined that the criterion of ‘unstable character’ should be

established through medical evidence in all but exceptional cases78. In R v Wilkinson and

others (1983) it was stated that discretionary life imprisonment should be reserved for

offenders who cannot be detained under the Mental Health Act, and yet whose mental state

makes them a danger to the public79.
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75 Home Office / National Probation Service (2003) Criminal Justice Act 2003 National Probation Service
Briefing 16, December 2003, p.3 

76 R v Hodgson (1968) 52 CR App R (s) 113

77 Summarised in Smith, A (1998) ‘Psychiatric evidence and discretionary life sentences’ in The Journal of
Forensic Psychiatry, Vol 9 No 1 May 1998 p.17-38. We have used this article extensively in the following
paragraphs.

78 i.e. R v De Havilland (1983) 5 Cr App R (s) 109; R v Dempster (1987) 9 Cr App R (s) 176

79 R v Wilkinson and others (1983) Cr App R (s) 105. Some mentally disordered persons given life sentences at
the discretion of the court have appealed successfully and had their disposal varied to a hospital order with
restrictions (R v Mbatha (1985) 7 Cr App R (s) 373; R v Howell (1985) 7 Cr App R (s) 360). However, in R v
Fleming (1993) 14 Cr App R (s) 151, the court imposed a life sentence on conviction of two counts of
manslaughter, although the defendant had schizophrenia and was, until discharged prior to the killings by
the MHRT, a patient in Broadmoor Hospital. This approach was not followed in R v Fairhurst (1996) 1 Cr
App R (s) 242, where the court noted that it was incorrect to impose life imprisonment simply to prevent
premature release by the MHRT. Subsequent to Fairhurst, of course, Parliament has added powers to the
Mental Health Act (s.45A, discussed at 5.89 et seq below) which provide a statutory mechanism for doing
just that.



5.41 Discretionary life sentences have been used in cases where the defendant suffers from a

personality disorder whose treatability, and therefore relevance to the detention criteria

under the Mental Health Act, was disputed80. Defendants exhibiting sexually deviancy (e.g.

paedophilia or sadistic sexual fantasy) in the absence of other mental abnormality have also

been given discretionary life terms81.

5.42 Insofar as courts are provided with the option of hospital orders or discretionary sentencing

powers where appropriate, they have all the means necessary to ensure public safety from

convicted offenders. Extensions to mandatory sentencing requirements may serve only to

limit the courts’ discretion to use these means appropriately in the case of mentally

disordered offenders. For such offenders who are classified with psychopathic disorder the

danger of inappropriate custodial sentences is offset in part by the creation of ‘hybrid’

hospital and sentencing disposals (see paragraph 5.89 et seq below), but offenders with other

classified mental disorders have no such protection and, as the cases of Newman and Drew

have shown, such offenders may be reluctantly imprisoned by the sentencing court (see

Chapter 1.208 et seq above).

The use of CPIA disposals and diminished responsibility verdicts in
homicide trials

Psychiatric defences in murder trials; rates of use

5.43 Although findings and special verdicts under the CPIA are relatively rare today (see

paragraph 5.9 et seq above), the wider statutory framework concerning criminal responsi-

bility and mental disorder continues to play an important part in criminal proceedings for

murder indictments in England and Wales overall. We provide an historical survey at figure

130 overleaf.

5.44 This ‘wider statutory framework’ regarding criminal responsibility and mental disorder was

established under the Homicide Act 1957, which formalised in statute existing common-law

means to convict persons charged with murder of a lesser crime in recognition of

diminished responsibility or other extenuating circumstances. Section 2 of the 1957 Act

created the statutory defence of ‘diminished responsibility’ specifically designed for

mentally disordered offenders.

5.45 Figure 130 shows that during the twentieth century, up to the abolition of capital

punishment in 1965, approximately 40% of all persons indicted for murder were found

either to be unfit to plead under the Pritchard test; or to have diminished criminal responsi-

bility under s.2 of the 1957 Act; or to have no criminal responsibility at all under the

M’Naghten rules. Technically, the effect of such findings for what amounts to roughly

eighteen hundred persons between 1900 and 1965 was diversion from the death penalty,

although in practice not all persons convicted of the capital charge of murder were
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80 i.e. R v Sanderson (1994) 15 Cr App R (s) 263; R v Waller (1995) 16 Cr App R (s) 251; R v Hann (1996) 1 Cr
App R (s) 267; R v Vale (1996) 1 Cr App R (s) 405.

81 R v Stevenson (1993) 14 Cr App R (s) 22; Attorney-General’s Reference (no 34 of 1992) (1994) 15 Cr App R (s)
167 



executed, sometimes because of a less formal recognition of the presence of mental

disorder82. From the abolition of the death penalty, the proportion of these findings in

murder indictments has been decreasing, and now appears to involve fewer than 10% of

cases83. We must, however, strike a note of caution against drawing hasty conclusions from

this observation. It is not possible to quantify the proportion of cases falling outside of our

calculation where a defence (or a guilty plea to a lesser charge) was founded upon the

presence of mental disorder, but where the formal mechanisms of the ‘psychiatric defences’

that we have focussed on were not invoked. We look briefly at this in relation to the defence

of provocation at paragraph 5.47 below.

Diminished Responsibility

5.46 Insofar as the special verdict of not guilty by reason of insanity functions to divert mentally

disordered persons who have committed homicide from the mandatory custodial sentence

and into suitable treatment, its purpose could be argued to have been superseded in 1957 by

the establishment of a defence of diminished responsibility under s.2 of the Homicide Act84.

In terms of practical effect (providing that the desired effect was a hospital order85), there is

no real difference between the two verdicts. However, even if the two verdicts have the same

practical effect, they theoretically derive from quite distinct conclusions as to the culpability

of the offender. Where a jury passes a special verdict it declares the offender to be ‘not guilty’

by reason of insanity, implying that the degree of the mental disorder or its effect was such

that it negates criminal responsibility. In contrast, a verdict of manslaughter under s.2 of the

Homicide Act is a ‘guilty’ verdict, albeit one that recognises the effect of an abnormality of

mind in reducing, but not negating, criminal responsibility for the offence. The difference

between the two defences may therefore be crudely drawn as a matter of degree, although a

defence counsel would seem to be forced to choose strategically between one or other plea,

given that the defendant must plead not guilty to achieve an insanity verdict but guilty for a
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82 From the 19th century Home Secretaries had in practice reprieved persons from the death penalty (Smith,
R. (1981), supra p.170). According to health records obtained by lawyers acting for John Straffen, Britain’s
longest serving prisoner, it was accepted (if not public) policy in the early 1950s that ‘if a prisoner is “insane”,
sentence of death is never carried out but the prisoner is reprieved and detained indefinitely, usually as a
Broadmoor patient’. In Straffen’s case the reprieve unusually led to imprisonment rather than hospitali-
sation. Straffen’s case is instructive of the potential for illogicality in the application of the insanity defences.
Considered unfit to plead as a ‘mental defective’ for killing two girls, Straffen was sent to Broadmoor
Hospital in 1951, from whence he absconded for four hours in 1952. He was subsequently convicted of
capital murder for a further killing that took place whilst he was AWOL from Broadmoor. The second trial
was allowed to go ahead after doctors asserted that he was fit to plead, partly on the basis that he understood
four of the ten commandments (i.e. using a cognitive test) although all agreed that he had a mental age of
below 10 years old and, according to his Broadmoor doctor, would know the nature of the act of killing ‘but
not as a normal person’. Straffen’s high-profile case (the Crown was represented by the attorney-general, and
the Director of Public Prosecutions and two chief constables were in attendance) was also unusual for the
fact that, having never been convicted of the first murders due to unfitness to plead, these were admissible
evidence for the jury, whereas previous convictions would not have been at that time. See Bob Woffinden
‘Historic murder case may reopen’, ‘Insane, guilty or neither?’ The Guardian 26/05/01.

83 Although the actual figure for 2003/04 is 3%, this may be subject to upwards revision as more cases are
completed and known to statisticians. The 2002/03 rate was 10%.

84 Bartlett, P. & Sandland, R (2003) supra, p.265.

85 Until April 2005, a special verdict in relation to a murder charge would have automatically led to a restricted
hospital order, whereas a manslaughter verdict could lead to a range of disposals. It is now the case that a
special verdict must only result in a restricted hospital order where the conditions for imposing such an
order under s.37 of the Mental Health Act 1983 are met (see paragraph 5.26 above).



diminished responsibility verdict. Of course, if one defence is pleaded by the defendant, the

Crown may argue the other.

Provocation 

5.47 Section 3 of the Homicide Act 1957 introduced into statute the ancient common-law

defence plea of ‘provocation’. As enacted, the plea takes account of whether the person

charged with homicide was provoked sufficiently ‘to make a reasonable man do as he did’ in

losing control, and should therefore be liable to conviction of manslaughter rather than

murder. Prior to the 1957 Act, judges had increasingly directed that the ‘reasonable man’ test

was not to take account of any individual mental infirmity of the defendant, effectively

excluding provocation as a workable psychiatric defence. The 1957 Act removed a judge’s

power to direct the jury over this matter, and case law from that time up to the judgment of

the Privy Council in June 2005 (see below) had broadened the use of the power. R v Camplin

[1978]86 determined that a person’s age could be taken into account in applying the

‘reasonable man’ test, and a number of cases, culminating in the House of Lords judgment R

v Smith [2000]87, extended this to allow juries to consider whatever personal characteristics

they consider relevant (including mental disorder) in coming to a view as to whether the

defence of provocation should be allowed. In R v Rowland [2003]88 the court underlined

that a judge’s summing up to the jury in any case involving the provocation defence must be

careful to include all potentially relevant factors, especially in ‘…difficult borderline cases …

between mere bad temper or excitability on the one hand and identifiable mental conditions

and personality traits on the other’. However, in Jersey v Holley [2005]89, the Privy Council

(by majority) stated that the majority view in Smith – i.e. that the standard of self-control

required by the statute is flexible rather than the constant standard of a person with

ordinary self-control – was erroneous.

5.48 In Smith, Lord Slynn had argued that notwithstanding any philosophical distinction

between a defence of diminished responsibility under s.2 of the Homicide Act (where the

defendant claims the mental abnormality preventing him from behaving normally) and

provocation under s.3 of that Act (where the defence is that the act is at least partially

excused as normal behaviour in response to external circumstances), ‘in many cases the two

forms of claim are inextricably muddled up with each other’90. In Jersey v Holley the

majority of the Privy Council91 viewed the approach of Smith to have departed from the law

as established by Parliament in the 1957 Homicide Act, and stated that s.2 of that Act should

not be distorted to accommodate the types of case for which s.3 (diminished responsibility)

was specifically enacted92. Whether the Privy Council’s judgment (especially, perhaps,
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86 R v Camplin [1978] A.C. 705

87 R v Smith (Morgan) [2000] UKHL 49

88 R v Rowland [2003] EWCA Crim 3636

89 Attorney-General for Jersey v Dennis Peter Holley (Jersey) [2005] UKPC 23 (15 June 2005) 3 All ER 371

90 Slynn LJ in R v Smith [2000] UKHL 49, para 8

91 Majority judgment by Baroness Hale and Lords Nicholls, Craighead, Foscote, Earlsferry, and Gestingthorpe.
Lords Bingham, Hoffman and Carswell dissenting.

92 Jersey v Holley paras 15-16.



taking into account the dissenting opinions in that judgment) leaves any of the Smith

approach to judges in their direction of future cases remains to be seen, but it would appear

that Lord Slynn’s reading of the defence of provocation as a type of second-level psychiatric

defence, which may succeed in obtaining a manslaughter verdict even though a defendant is

unable to convince the court that his mental disorder is of a nature or degree warranting a

finding of diminished responsibility, may no longer be tenable. Although defence counsels

may still be likely to advise their clients to claim both diminished responsibility and

provocation defences wherever possible, to increase their chances of a successful

manslaughter plea, it would seem that the use of both as alternate psychiatric defences may

now have ended93.

Fig 130: persons brought to trial on indictment for murder 1834-2004; numbers and percentage found

unfit to plead / insane / of diminished responsibility94
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93 It appears that an unusual plea of self-defence was made in the January 2005 trial of Jason Canns, a patient
at Springfield Hospital in Tooting who, in June 2003, attacked and killed nurse Mamade ‘Eshan’ Chatun
whilst undergoing treatment for paranoid schizophrenia. Mr Cann’s lawyers argued that he had acted in self-
defence under the delusion that the nurse was about to attack him. This defence claim argued that the
question of ‘reasonable force’ in self-defence should be determined relative to a patient’s mental state. Canns
was instead found guilty of manslaughter. The Criminal Appeal Court refused leave to appeal the conviction
in July 2005.

94 Data for 1834-1965 from Walker, N (1968) Crime and Insanity in England Volume 1, Appendix A. Data not
collected 1939-45. 1990-2004 data from Home Office (2001) Criminal Statistics Cmnd 5312 (for 1990-2);
Home Office (2005) Crime in England and Wales 2003/04:Supplementary Volume 1: Homicide and Gun Crime
(for 1993 –2003/4). There were 478 incomplete court proceedings (out of a total of 3,264) in the data
available for 2004. Diminished responsibility finding only applicable subsequent to Homicide Act 1957: see
para 5.545 et seq above for discussion.
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The decline of diminished responsibility verdicts

5.49 It is not possible from published figures to identify verdicts of manslaughter based upon the

defence of provocation. However, at figure 131 below we show that the number of

diminished responsibility verdicts peaked about 25 years ago and has been tailing away since

that time, whilst the number of other manslaughter verdicts has been increasing steadily

over that time (it is not clear whether the 2004 total is a reflection of incomplete data returns

or a fall in number). Figure 132 shows the decline of diminished responsibility verdicts as a

proportion of all homicide indictments.

Fig 131: persons found guilty of manslaughter, 1957-200495

Fig 132: manslaughter verdicts as a percentage of homicide indictments, 1992-200396
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95 Data for 1957 – 1995 from House of Commons Research Paper 99/56 Homicide Statistics (Patsy Richards,
May 1999). 1996-2004 from Home Office (2005) Crime in England and Wales 2003/04:Supplementary
Volume 1: Homicide and Gun Crime. Note that periods 1957-60 and 2001-04 are four-year periods rather
than full five-year periods, and that data for 2003/04 is likely to be substantially incomplete.

96 Data as for Fig 130.

1,200

1,000

800

600

400

200

0

19
57

-60

19
61

-65

19
66

-70

19
71

-75

19
76

-80

19
81

-85

19
86

-90

19
91

-95

19
96

-00

20
01

-04

manslaughter due to diminished responsibility

other manslaughter

45

40

35

30

25

20

15

10

5

0

19
92

19
93

19
94

19
95

19
96

19
97

19
97

-98

19
98

-99

19
99

-00

20
00

-01

20
01

-02

20
02

-03

all manslaughter or
insanity verdicts and
unfit to plead as a
percentage of
homicide indictments

s.2 Homicide Act
manslaughter or
insanity verdicts and
unfitness to plead as
a percentage of
homicide indictments



5.50 What makes these figures especially significant in our view is the surprising fact that

diminished responsibility verdicts no longer account for the majority of Mental Health Act

hospital orders subsequent to a manslaughter verdict (see figure 133). After 1999/2000

manslaughter verdicts other than diminished responsibility account for over 80% of all such

hospital orders recorded.

Fig 133: Mental Health Act hospital orders subsequent to manslaughter verdicts, 1992-200397

5.51 It is not possible to state from available data the precise nature of the ‘other’ manslaughter

verdicts represented at figure 131 (page 369). We suggest that the changes in law relating to

provocation may, however, have made that an ‘easier’ defence to submit than a diminished

responsibility plea, and that defence counsel will be likely to advise their clients to plead

both defences. This can lead to complicated directions having to be given to juries, given

that the pleas have differences in the nature of the psychiatric evidence needed and the

burden of proof required. The Law Commission has reported no general support, however,

for reform which would merge these two defences together in law, stating that the majority

view is that each rests on a different moral basis98. We also note that some examples given in

the Law Commission’s Partial Defences to Murder report suggest that a plea of ‘common-

law’ manslaughter was accepted by Courts99.

5.52 At figure 134 below we aggregate data known about outcomes of homicide indictments that

resulted in a verdict under the CPIA or a verdict of manslaughter. The average ratio of

Mental Health Act hospital orders against other sentences for manslaughter with

diminished responsibility verdicts is comparable for men and women: 51% and 48%

respectively since 1990. Men are much more likely than women to receive a custodial rather

than probationary sentence if a hospital order is not given. For homicide indictments

generally, women are less likely than men to be convicted generally, and more likely when
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97 Data source: as for fig 131

98 Law Commission (2004) Partial Defences to Murder, pp.107.

99 Law Commission supra; see for example case 149, p.178
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restricted
court order

unrestricted
court order

probation /
supervision

prison
sentence

restricted
court order

unrestricted
court order

convicted for the verdict to be manslaughter with diminished responsibility (i.e. men are

more likely to be convicted of murder)100. This is as likely (or perhaps more likely) to be a

reflection of differences in type and context of offence than any inherent bias in court

judgments.

5.53 It should be noted that our table does not include the alternative verdict of ‘infanticide’. This

defence rests on the balance of mind being disturbed in a mother by the act of birth or

lactation, in which case the killing of her infant is classed as manslaughter rather than

murder. As a common-law defence it has a long history101, but it was first named and set out

in statute law in 1922, and was re-enacted in the 1957 Homicide Act. It accounted for three

or four additional verdicts each year in the period shown at figure 134, of which only two

resulted in court orders under the Mental Health Act (both in 1998/9). Most sentences for

this verdict consist of probation or supervision.

year gender unfit to not guilty manslaughter due to other 
plead by reason diminished responsibility manslaughter

of insanity (1957 Act s.2)

1990 M - 1 25 10 3 34 - -

F - - 5 - 2 1 - -

1991 M - 2 26 3 5 28 - 1

F - - 5 - 7 2 -

1992 M 2 2 28 2 5 33 1 -

F - 1 4 2 1 3 - -

1993 M - 1 26 3 4 12 - -

F - - 7 2 3 1 - -

1994 M 4 - 35 3 2 21 - -

F - - 3 1 2 3 - 2

1995 M 1 - 17 8 1 16 1 1

F - 1 2 3 3 1 - -

1996 M - - 16 5 - 20 2 2

F 1 - 7 - 1 1 - -

1997 M 1 3 22 2 1 10 1 1

F - - 5 1 4 1 - -

1997/98 M 2 4 24 1 1 12 1 2

F - - 6 1 3 1 - -

1998/99 M - 3 22 1 2 9 5 1

F 3 - 2 - 2 2 1 -
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100 See table 7 of House of Commons research paper 99/56 (p.24) and table 1.09 of Home Office (2005) Crime
in England and Wales 2003/04:Supplementary Volume 1: Homicide and Gun Crime

101 See Walker, N (1968) Crime & Insanity in England vol. 1, Chapter 7.
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year gender unfit to not guilty manslaughter due to other 
plead by reason diminished responsibility manslaughter

of insanity (1957 Act s.2)

1999/00 M 2 2 7 1 2 9 6 2

F 1 - - 1 3 2 1 -

2000/01 M 4 1 4 3 1 9 3 5

F 1 - - - 1 3 1 3

2001/02 M 2 - 3 5 - 4 6 13

F - - - 1 - 3 - 3

2002/03 M 1 1 - 4 - 7 9 13

F - - - - 1 - 2 2

2003/04 M 1 - - 1 - 9 3 6

F - 2 - - - - - -

Fig 134: persons indicted for homicide offences 1990-2004. CPIA finding or special verdicts leading to

hospital admission orders with restrictions; verdicts of manslaughter leading to hospital orders and

other disposals102

5.54 In reaching a verdict of diminished responsibility, a jury attends only to the question of the

guilt or otherwise of a defendant, and its is impossible to generalise from this determination

as to what the appropriate disposal would have been in any particular case. Certainly

diminished responsibility verdicts do not necessarily imply the presence of a treatable

mental disorder at the time of disposal. Because of this, the verdict itself cannot properly be

regarded as part of the State’s apparatus to divert mentally disordered persons from

criminal justice disposals.

5.55 Nevertheless, there has long been interest in the incidence of hospital orders subsequent to

verdicts of diminished responsibility. Research undertaken by Dell and Smith twenty years

ago recognised that there had been a change in the disposal of men convicted of the verdict,

where the predominance of hospital orders had given way to prison sentences103. The cause

was identified to be changes neither in the make-up of the offender population, nor the

willingness of judges to make hospital orders, but the pattern of treatment recommenda-

tions made by the examining doctors in their court reports. Professor Mackay’s study of 126

diminished responsibility verdicts between 1997 and 2001 found that 62 (49%) resulted in

restricted hospital orders, with six resulting in unrestricted hospital orders104. The reduced
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102 Data source: as for fig 131.

103 Dell, S. and Smith, A. (1983) ‘Changes in the sentencing of diminished responsibility homicides’ British
Journal of Psychiatry 142:20-34 

104 Mackay R D ‘The Diminished Responsibility Plea in Operation- an Empirical Study’ published as Annex B
to the Law Commission (2004) Partial Defences to Murder Final Report.



incidence of the verdict itself over the last twenty years (see figure 131) makes comparison

problematic, as there are too few verdicts to reliably identify trends, but from available data

(figure 135) it would appear that over the likelihood of a court order disposal continues to

fall and has done so at a proportionally greater rate than other types of available disposal.

This is true for women as well as men, although the numbers involved for women are very

small105.

Fig 135: outcomes of manslaughter with diminished responsibility (Homicide Act 1957, s.2) verdicts,

1992-2003106.

5.56 The data in figure 135 gives a more detailed indication as to how the verdict of diminished

responsibility operates in practice as a diversionary system. This shows the disposals

following that verdict that result in hospital orders or probation/supervision, against those

leading to prison sentences. According to this data, which admittedly is dealing with very

small numbers, even as the frequency of diminished responsibility verdicts is falling, the

likelihood of such a verdict leading to prison rather than hospital or probation is on the rise:

• Over the twelve years from 1992 to 2002/03107, just over a third of diminished responsi-
bility verdicts (182 of 515, or 35%) resulted in prison sentences rather than hospital or
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105 Data for diminished responsibility verdicts, females, from figure 135:

1992-1994 1995-1997 1997/8 – 1999/0 2000/1 – 2002/3
hospital order 19 18 10 1

probation 6 8 8 2

prison 7 3 5 6

106 Data source: as for fig 131.

107 We have disregarded data available from 2003/04 (shown at fig 134 above) from this comparison as it is likely
to be incomplete and subject to revision in future statistical releases. Our comparison (and fig 134 above)
excludes from the period studied (1992- 2003) eight verdicts of diminished responsibility leading to a
suspended custodial sentence, and two resulting in ‘other sentences’ impossible to classify from available
information.
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probation disposals. Of these prison sentences, 49 (27%) were life-sentences; one was
another sentence of over ten years’ duration; 83 (45%) were sentences of between 4 and
10 years; and 49 (27%) were sentences of less than four years’ duration.

• Of the 72 recorded diminished responsibility verdicts between 1999/00 and 2002/3108, 35
(i.e. 49%) of these resulted in a prison sentence (7 life sentences, 1 other sentence of over
10 years duration, 15 sentences between 4 and 10 years, and 12 of less than 4 years, and
two suspended sentences)109.

Transfers of prisoners under the Mental Health Act
1983 

'The real stigma of my mental health problems was when I was in prison, because of my self-harming scars and

constant stitches. I was labelled a freak and tortured by other inmates and so had to spend all my time on the

health care wing until I was transferred to an MSU'

Dawn Cutler, service user, Cheshire

5.57 Convicted prisoners who are suffering from mental disorder to a nature or degree that

makes hospital treatment appropriate may be transferred to hospital under s.47 of the

Mental Health Act 1983 and detained there as if subject to a hospital order imposed by a

court (see 5.82 et seq below). Unsentenced prisoners, whether they are on remand, awaiting

sentence, civil prisoners or immigration detainees (or, during this reporting period, anti-

terrorism detainees) may be transferred under powers set out at s.48 of the Act. Although,

particularly in the case of s.47, the criteria for admission to hospital under these transfer

orders is similar to that set out at s.3 of the Act110, in practice the threshold is lower as the

prisoner has already been deprived of his or her liberty by the criminal law, and community-

treatment is not an alternative option that must be weighed when determining the most

appropriate placement.

5.58 Figure 136 shows Home Office statistics for the transfer of restricted prisoners to hospital

under the powers of the Mental Health Act 1983 over the last twenty years. This data does

not give a complete picture of transfers, in that it does not include any unrestricted patient

transfers. It is usually assumed that such transfers are relatively rare, given that:

• In relation to transfers of unsentenced or untried prisoners, the discretion to transfer
without restrictions under s.48 applies only in a fraction of cases (i.e. civil prisoners or
immigration detainees)111;
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108 Excludes two verdicts of diminished responsibility leading to a suspended custodial sentence; see note
above.

109 Data source: as for fig 131 above

110 Whilst the criteria for transfer under s.47 is essentially similar to that for s.3 detention, s.48 criteria limit the
transfer of unsentenced prisoners to those suffering from mental illness or severe mental impairment
(thereby excluding psychopathic disorder or mental impairment) where there is urgent need of psychiatric
treatment. Nevertheless we would maintain that the effective threshold for hospital treatment is lower than
for non-prisoners, given the fact that fundamental questions of liberty are not engaged.

111 MHA 1983 s.49(1)



• In the case of transfers of sentenced prisoners under s.47, where the Home Secretary
retains complete discretion over the imposition of restrictions, the Home Office has
maintained for the lifetime of the Act that its normal policy is always to impose restric-
tions, unless the prisoner is transferred ‘within days of his release date and the nature of
the offence suggests that restrictions are unnecessary for the protection of the public
from serious harm over that short period’112.

Fig 136:  transfers of restricted prisoners to hospital under the Mental Health Act, 1983–2003113

5.59 Department of Health data given at figure 137 suggests quite significant numbers of

unrestricted transfers, not included in figure 136 above114.
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112 See R (on the application of T) v Secretary of State for the Home Department [2003] EWHC Admin 538; (see
Chapter 1.182 et seq). In the 1978 White Paper Review of the Mental Health Act 1959 (Cmnd 7320, para 5.43)
the Government stated that ‘the Home Secretary's current practice is almost invariably to impose restric-
tions on the transfer of a prisoner under section 72 [the predecessor of section 47 of the 1983 Act], the only
exception being prisoners transferred a month or less before their earliest date of release (EDR) from prison
(though in exceptional cases some of these are also transferred with restrictions)’

113 Data source : 1983 – 1993: Home Office Statistics of Mentally Disordered Offenders England & Wales
Statistical Bulletin 01/95 Table 1; 1993-2003: Bulletin 16/04 Table 3.

114 Home Office statistical bulletins did publish data on unrestricted transfers prior to 1993, but a comparison
with Department of Health Bulletins shows a wide discrepancy between the data collected by the two arms
of Government. According to the Home Office, in the first six years of the 1983 Act, on average 20% of all
prison transfers were of unrestricted patients. This figure rapidly decreases over the next five years: 8% in
1989; 7% in 1990; and 6% in 1991. No unrestricted transfers were reported for the years 1992 and 1993. After
1993 the Home Office refrained from publishing statistics on unrestricted transfers. By comparison,
Department of Health statistics partly shown at figure 137 below suggest that 57% of transfers from prison
in the first six years’ of the Act were unrestricted (390 transfers), with 26% (51 transfers) unrestricted in
1989/90; 22% (55) in 1990/91; 26% (93) in 1991/2, 21% (229) over the two years 1992/3 and 1993/4; and
10% (562) over the decade between 1994/5 and 2003/4.
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Fig 137: unrestricted transfers of prisoners to hospitals 1994/5 to 2003/4 (DH stats)115

5.60 We doubt the accuracy of the Department of Health data on restricted transfers. Overall, the

Department of Health’s statistics show significantly less restricted transfers than are

accounted for by the Home Office. Some idea of this difference may be given by a trend-line

comparison of the two sets of statistics at figure 138, although the comparison is not exact as

the Department of Health uses financial years after 1996, whilst the Home Office figures are

based upon calendar years throughout.

Fig 138: data on restricted MHA transfers from prison 1990-2003; a comparison of statistics published

by the Home Office and Department of Health116

5.61 It seems likely that the Home Office figures are the more accurate as these are collected 

from Home Office computer databases and case-files, whereas the Department of Health

statistics rely upon returns from hospitals. Nemitz and Bean have previously pointed to the
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115 Data source: Department of Health Statistical Bulletins 1996 - 2004 Inpatients formally detained in hospitals
under the Mental Health Act 1983 and other legislation, England.

116 Data source: as for figures 135 & 136 above.
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discrepancies and inaccuracies in the latter form of data collection117. However, all statistical

collations from either source should be viewed with some caution: we have heard from

practitioners that Home Office officials have on occasion appeared to be unaware of court

orders with restrictions passed by the courts until (and presumably unless) the RMO of

such a patient contacts them regarding leave or some other variation in the condition of

their detention.

1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 total

HO s.47 restricted 249 250 264 251 258 267 270 222 223 296 2,514

DHa s.47 restricted 202 222 208 216 236 211 184 185 220 252 2,136
(+ unrestricted) (223) (253) (230) (247) (247) (231) (215) (226) (259) (318) (2,449)

Difference -47 -28 -56 -35 -22 -56 -86 -37 -3 -44 -378
(-23) (+3) (-34) (-4) (-9) (-36) (-55) (+4) +36) +22) (-65)

HO s.48 536 473 481 495 481 464 392 413 421 425 4,581

DH* s.48 restricted 367 359 342 429 405 353 296 349 297 349 3,546
(+ unrestricted) (422) (410) (384) (460) (435) (378) (311) (362) (310) (380) (3,852)

Difference -169 -114 -139 -66 -76 -111 -96 -64 -124 -76 -1,035
(-114) (-63) (-97) (-35) (-46) (-86) (-81) (-51) (-111) (-45) (-729)

Fig 139: data on transfers under s 47 and 48, comparison of Department of Health and Home Office

statistics, 1994-2003118

* DH statistics collated by calendar year, so, for example, ‘1993’ = 1993/4

5.62 The relevant figures are tabulated at figure 139 above. Because of the mismatch of financial

and calendar years, the discrepancies within each individual column are not meaningful.

The table therefore shows the total use of each section of the Act over the last decade

according to each statistical source, and the total divergence over that time between the two

sources. For ‘restricted’ transfers under s.47 the Department of Health figures count 414 less

transfers than the Home Office: a variance of around 15%. This variance reduces to 2.5% if

all Department of Health totals (restricted and unrestricted) are counted against the Home

Office figures. For s.48, the Department of Health counts 1,166 less transfers: a variance of

more than a quarter, although this can be reduced to 16% if distinctions between restricted

and unrestricted patients are ignored. One possible reason for the mismatch in figures,

therefore, may be due to hospitals returning statistics to the Department of Health that fail

to recognise patients’ restricted status.

5.63 Statistics from both the Home Office and Department of Health show similar overall trends

in transfer usage. Both show that the numbers of transfers fell sharply at the turn of this

decade, but that the numbers of transfers has since risen again, albeit not to an overall level

that it has reached in the past (figures 136, 138). However, the number of transfers of

sentenced prisoners is higher than ever before, by a small margin. This data must be viewed

in the context of a huge rise in the prisoner population over the last decade: the prison
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117 Nemitz T and Bean P (1995) ‘Discrepancies and Inaccuracies in Statistics for Detained Patients’. Psychiatric
Bulletin (1995) 19, 28 – 32. See also House of Commons Health Committee Fifth Report of Session 1992-93,
Community Supervision Orders Vol 1, HC 667-1, p.ix-x; where Department of Health’s written evidence to
the committee expressed ‘some concerns about the accuracy’ of MHA statistics on admissions.

118 data source: as for fig 138.
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119 data source: For 1993 to 2002, Home Office Statistics on Race and the Criminal Justice System, published
under section 95 of the Criminal Justice Act 1991 (average monthly population over the year). Data for 2002
from Prison Statistics 2002 (CM 5996). Data for 2003-05 from Home Office quarterly prison statistics
(www.homeoffice.gov.uk/rds). Data for 2005 is a provisional figure averaged from the first two quarterly
returns and the prison population as of 1 Sept 2005 (77,807).

120 data source: Home Office Statistics of Mentally Disordered Offenders, 1985 – 2004

population is currently at its highest ever, with a prison population of over 75,000, 17% of

whom are untried or unconvicted. Since 1993, when the number of transfers from prison

under the Act was at its peak, the prison population has increased by over 70% (figure 140),

and so the rate of transfers against that population total has in fact fallen considerably.

Although it is a crude measure, in 1993 it could be said that one in every 86 prisoners was

transferred to hospital under the Mental Health Act: in 2003, this ratio was one in every 113

prisoners; it is now likely to be an even smaller ratio of prisoners who are transferred.

Fig 140:  prison population 1993 - 2005119

5.64 At figure 141 below we show the population of restricted patients who had been transferred

from prison between 1988 and 2003.

Fig 141: hospital population of restricted transferred prisoners 1989 – 2003120
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5.65 As we show in figures 142 and 143, the net increase in the hospital population of patients

who have been transferred from prison is much less than the number transferred when

discharges or the return of patients to prison is taken into account. For obvious reasons, the

population of prisoners transferred on remand will be much more transient than the

sentenced prisoner population121.

Fig 142: transfer to hospital (s.47 MHA 1983) and return to custody of convicted prisoners, 1983-

2003122

Fig 143: transfer to hospital (s.48 MHA 1983) of unconvicted prisoners with main outcomes, 1992 -

2003123
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121 The most thorough study of s.48 to date is MacKay R D & Machin D ‘An Empirical Study of the Transfer of
Remand Prisoners to Hospital’ British Journal of Criminology (2000) 40; 727-745, summarised in Transfers
from Prison to Hospital – The Operation of Section 48 of the Mental Health Act 1983, Home Office Research
Findings No. 84, Home Office Research, Development and Statistics Directorate, 1998.

122 Data source: Home Office Statistics of Mentally Disordered Offenders, 1985 – 2004

123 Data source: as fig 142 above
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'Notional section 37' 

5.66 We are frequently asked the meaning of the administrative term ‘notional section 37’124,

particularly as the term is now used in some computerised record software.

5.67 A ‘notional s.37’ is an administrative term for the power of detention and treatment

provided under s.47 when it is used without an accompanying restriction order to transfer a

prisoner to hospital, or where the accompanying restriction order on such a prison transfer

expires as the date that the prison sentence would have ended had no transfer taken place is

reached125. In contrast to the transfer of unsentenced prisoners under s.48, the powers of

detention under s.47 are not parasitic on the patient’s status as a prisoner once the transfer

has taken place126. Therefore the expiry of a prisoner’s sentence does not invalidate the

authority to continue a MHA detention where the conditions for the latter continue to be

met. Section 47(3) states that a transfer under s.47 shall have the same effect as a hospital

order under s.37.

5.68 Prisoners transferred under restriction orders can be returned to prison by the Home

Secretary if their mental state improves, or their condition is deemed untreatable or not

requiring treatment127. The power to return a transferred prisoner falls away, with the

restriction order itself, at the point of that prisoner’s release date, from which time he or she

is an unrestricted hospital order patient. It can be helpful at this point (i.e. upon the date of

release from sentence) to regard the detention power for the purposes of administration as

a ‘notional s.37’. Where a prisoner is transferred under s.47 without a restriction order, there

is an argument for administrative classification of that patient as a notional s.37 from

admission (i.e. regardless of the release date), as there is no power to return the patient to

prison and he is practically, but not theoretically, an ex-prisoner from the point of entry into

the mental health system.

5.69 Administrators have objected that the administrative term ‘notional s.37’ has no statutory

basis and ‘administrative reclassification’ is a legal fiction. We accept that this is the case, but

these objections are in our view outweighed by the fact that it seems manifestly unfair, and

potentially confusing, to continue to classify a patient who is in fact an ex-prisoner as a

‘person serving sentences of imprisonment’ (the title of s.47). It seems much better to

recognise at the date of release from sentence, or perhaps at the point where the prison

system relinquishes its claim on the patient, that his status has changed. It would also be

useful to be able statistically to distinguish those patients whose status has changed from
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124 The term appears only once in Richard Jones’ Mental Health Act Manual, ninth edition, at para 1-628, where
it is not fully explained.

125 The expiry of the sentence for these purposes is the actual release date at the end of the full sentence, taking
into account any early release days awarded to the patient for good behaviour under the Crime Sentences Act
1997, s.11, but disregarding any other expectations that the prisoner might have for discretionary early
release that might have been applied by the parole board or Home Secretary.

126 In the case of transfers of unsentenced prisoners under s.48, the liability to detain under MHA powers
remains parasitic on, for example, the remand order that put the prisoner into custody in the first place. In
such cases, s.51(2) of the Act states that the powers of detention under the MHA fall when the court disposes
of the case (although this does not prevent such a disposal from being a hospital order under s.37 or indeed
the subsequent use of civil powers of detention).

127 MHA 1983 s.50



being a prisoner (in most cases subject to return to prison) to being a hospital order patient.

Needless to say, no such distinction is made in practice in current statistical presentations128.

5.70 The draft Mental Health Bill 2004 proposals on prison transfers would make all sentenced

prisoners (including fine defaulters such as T at Chapter 1.182 et seq below) who are

transferred to hospital subject to restrictions, and all other prisoners liable to restrictions at

the determination of the Home Secretary. Whether or not transferred prisoners of any kind

are restricted patients, they would be liable to be returned to prison if they regain their

health or if treatment fails or is discontinued for any other reason. The proposals would also

make all transfer orders for sentenced prisoners expire with the sentence release date129. At

this point patients would be liable to civil detention if the conditions were met. This is

perhaps more rational than the current system, although for unrestricted patients the

current system is perhaps better suited as an after-the-event diversionary system when a

mentally disordered offender has been sent to prison because of missed diagnoses or lack of

available health placements at time of sentence. Under the Mental Health Bill 2004 proposals

no convicted prisoner is finally diverted from the penal system until their sentence expires,

however inappropriate a return to prison would be in their case. In this sense the proposals

of the 2004 Bill (in particular in relation to these powers conjoined with the potential

expansion of hybrid orders as court disposals linking hospital directions to custodial

sentences discussed at paragraph 5.89 et seq below) could blur the ‘diversionary’ element of

mental health disposals. It is important that steps are taken in the implementation of any

such proposals to preserve the policy and general principle of mental health disposals as a

diversion from punitive criminal justice: a just society does not punish its members for

being mentally disordered.

Recommendation 54: Government should be alert to the potential for Mental Health
Bill proposals discussed above to undermine the principle of diverting mentally disordered
offenders from penal custody, and may wish to consider ways in which such consequences
might be avoided. 

(see also recommendation 56 below)
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128 Our reading of Home Office Statistics (bulletin 16/04, table 16a) suggests that, in 2003, notional 37s must
have accounted for some proportion - and probably quite a large proportion – of 127 patients whose
restriction orders were lifted or who died, but who, if still living, remained in hospital. Proportionally, the
resident population of sentenced prisoners overall is only about 1/5 that of patients subject to court orders,
but it seems likely that the proportion of transferred prisoners among these 127 patients is greater than this.
Courts rarely issue time-limited restriction orders under s.41, and so there is no formal mechanism to
rescind them outside of MHRT proceedings. Although the Secretary of State may rescind restriction orders
passed by the courts where s/he finds them no longer required for public protection (s.42(1)), we suggest
that use of this power is likely to be rare. Of the 127 patients in the 2003 statistics, 97 had been in hospital for
less than two years; 11 for 2-5 years; six for 5-10 years; 7 for 10-20 years; one for 20-30 years; and five for over
30 years.

129 Draft Mental Health Bill 2004, clauses 135 to 139.



Prison transfers and preventive detention

5.71 In previous reports we have expressed concern at the transfer to hospital of prisoners near

the end of their sentence130. There could be several reasons for late transfers. At Chapter

1.187 et seq above we discuss a case where difficulties in arranging the transfer led to it being

effected on the day before a young offender was due to be released. In that case the judge

suggested that the Home Secretary was under a duty to set the assessment mechanisms for

potential transfer running once the prison service had reasonable grounds to believe that

the prisoner requires treatment in a mental hospital. This may be an easier principle to

apply in relation to acute illnesses than it is for the ranges of personality disorder and

learning disability that is evident within the prison population. It may be that some late

transfers (particularly of personality disordered patients) reflect a lack of urgency on the

part of authorities to address a prisoner’s mental disorder until such time as the release date

is imminent. This, as well as the generally lower threshold for detention in hospital for

people already deprived of their liberty through the criminal justice system (see paragraph

5.57 above) may give rise to the perception (particularly with the prisoner concerned) that

the discovery of mental disorder requiring hospitalisation is rather too convenient for

authorities who are unhappy at the prospect of a prisoner’s release.

5.72 The Act requires that the nature or degree of the prisoner’s mental disorder must justify

treatment in hospital for the transfer to take place, and, if that disorder is mental

impairment or psychopathic disorder, treatment must be justified against the criteria that it

is likely to alleviate or prevent a deterioration of the condition. The treatability criteria can

be interpreted fairly expansively. In 2002 the courts declared lawful the transfer to hospital

of a personality disordered prisoner who had initially been found ‘untreatable’, on the

grounds that treatment in hospital would manage the patient’s environment to minimise

the disorder’s effects and seek to inculcate skills to enable the prisoner to cope with his

disorder so that he might be gradually discharged through increasing leave arrangements131.

5.73 The Home Secretary is not obliged to direct transfers when requested to do so. In practice,

the responsibility for examining requests falls to the Home Office Mental Health Unit,

which relies upon information provided to it upon standard prison service forms to

determine the Secretary of State’s response to any request for transfer. It is therefore very

important that the information provided through such forms addresses the question of

whether the legal criteria for transfer are met.

5.74 In this reporting period we were concerned to find that a prisoner had been transferred near

the end of his sentence to High Security Hospital care on the strength of two prison service

recommendations which did not, in our view, address the ‘treatability’ criterion even in

terms established by the courts in 2002. It is possible that this was due to omission rather

than deliberate choice. We corresponded with the Home Office Mental Health unit over our

concerns but received no satisfactory answer as to how the Home Secretary had been able to

determine that the statutory criteria for detention were met. Upon being informed that the
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130 See, for example, MHAC (1999) Eighth Biennial Report, Chapter 4.67.

131 South West London and St George’s Mental Health NHS Trust v W [2002] EWHC 1770 Admin



patient had appealed detention to the Mental Health Review Tribunal, we copied our

correspondence with the Home Office to the MHRT with a request that it be disclosed to all

parties. We understand that the patient subsequently withdrew his application to the

MHRT on more than one occasion. At the time of writing he was resident in a medium-

secure DSPD unit under leave arrangements from high security.

5.75 In our view this case exemplifies the dangers of mental health law being distorted by its use

for public protection, especially when decisions regarding the use of that law are made by an

administrative arm of the State whose focus is stated to be solely concerned with public

protection rather than also with clinical matters132. We have no doubt that it was universally

held that the prisoner concerned was a danger to the public, but the prospect that this

danger should be contained by treatment under the Mental Health Act does not appear to

have been mooted (including under a Multi-Agency Public Protection Plan for his

discharge) until two months before the release date. Within days of the first psychiatric

referee declining to act without further information as to the ‘therapeutic rationale’ for the

referral, a Home Office official wrote that the prisoner ‘is due for release on [here a date was

given a month from the letter] and we are eager to get him transferred to a hospital under

section 47/49 of the MHA before that date’. It is clear that there were pressures on adminis-

trators (whose primary function was deemed to be ensuring public protection) to provide a

medical rationale for continued detention in this case, and that the rationale was read into

the medical reports finally obtained. Such a system provides little protection against the

misapplication of mental health law. In this particular case, it seems possible that a case for

the prisoner’s ‘treatability’ could have been made in the terms established by the 2002

judgment discussed above, but we are greatly concerned that the transfer appeared to be

solicited and approved by the Home Office without it actually being made. We are also

concerned that, if the prisoner did warrant removal to hospital for treatment of his mental

disorder, this appears not to have been considered earlier in his prison sentence. We discuss

the Home Office role in making decisions about clinical outcomes further at paragraphs

5.108 et seq below.

Remands to hospital 

5.76 Under the 1983 Act an offender can be remanded to hospital for a report on his or her

mental condition under s.35, or remanded for treatment under s.36. The remand powers

may last up to twelve weeks. Remand for treatment is rarely used: an average of 22 remands

of this type have been made in each of the last ten years133. The use of s.35 is shown at figure
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132 See also paragraph 5.109 below. The claim that the Home Office function is ‘solely’ about public protection
is made twice in Home Office Mental Health Unit (2005) Guidance for Responsible Medical Officers; Leave of
Absence for Patients Subject to Restrictions. March 2005: introductory para, page 1; checklist of points, page
20.

133 Department of Health statistics show an unusually high number of uses (65) in 1993/4, but there is no
notable decline in use overall (annually uses of c.30 are reported in the 1980s). Available DH returns for the
last eleven years are:

1993/4 1994/5 1995/6 1996/7 1997/8 1998/9 1999/0 2000/1 2001/2 2002/3 2003/4

65 18 21 33 25 23 18 18 25 23 14

data source: Department of Health (1999, 2004) In-patients formally detained in hospitals under the Mental
Health Act 1983 and other legislation, England, table 1.



144 below. In our last report we speculated that the apparent decline in the use of this

powers could be an effect of the use of non-NHS facilities to receive patients134, but the data

set out below would appear to show that this is not the case.

Fig 144: remands to hospital for assessment (s.35), NHS & Independent Hospitals, England 1993/4 –
2003/4135

5.77 The treatment provisions of Part IV of the Act do not apply to patients remanded under s.35

for assessment. This has led to the practice of ‘dual detention’, whereby a patient is detained

under civil powers at the same time as being subject to assessment under remand powers. We

discussed this in our last report136, highlighting that Richard Jones has argued forcefully that

this practice, which was declared lawful by ‘a pragmatic decision of the Court of Appeal’137

cannot have been the intention of Parliament when passing the 1983 Act, especially given the

conflicting powers available to the Responsible Medical Officer under each detaining power.

One example of such a conflict is that an RMO may grant leave to a patient detained under

s.3 but not s.35. In practical terms this conflict is resolved by the RMO’s power to grant leave

under s.3 being effectively cancelled by the patient’s remand status. If a patient requires leave

for any reason, courts may therefore be asked to agree to modify the terms of their remand

order, although it is not clear that they have a power to do so.

5.78 At paragraph 17.3 of the Mental Health Act Code of Practice it is suggested that, where a s.35

patient needs treatment, that patient should be referred back to the court as soon as possible

with an assessment and an appropriate recommendation for disposal (which in most cases

would probably be a hospital order under s.37), and that only in cases where there could be

a delay in achieving this should concurrent detention under s.3 can be considered. The Code
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134 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 13.1

135 Data source: as for Fig 142 above.

136 MHAC (2003) Tenth Biennial Report: Placed Amongst Strangers. Chapter 13.1 - 13.4 

137 Jones, R (2004) Mental Health Act Manual ninth edition, para 1-483. The case in question is R v North West
London Mental Health Trust ex parte Stewart [1997] 4 All E.R. 871, CA.
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does not mention the possibility of using s.2 of the Act instead of s.3, although in circum-

stances where there is uncertainty over a patient’s true diagnosis or prognosis the use of s.2

assessment powers may be the more appropriate course. The Code’s guidance that the

patient should be returned to court with a recommendation for further disposal is not

always achievable. In one case brought to our attention in this reporting period, the patient

requiring treatment had just had a remand order renewed, implying that the patient’s

assessment was not yet concluded to the point where a recommendation for detention

under a hospital order could be made in good faith. The Code does not seem to countenance

the possibility that a trial of certain treatments might be a prerequisite of an adequate

assessment, although we expect that this is quite a common occurrence.

5.79 We welcome the draft Mental Health Bill 2004 proposal to provide courts with compre-

hensive powers to state, when remanding a patient for assessment, whether the clinician

responsible for that patient may grant leave or administer treatment, or for the Tribunal to

authorise treatment where the conditions for its use are met subsequent to a remand order

being made138. Although the proposed law in this area is complex, it does at least remove the

illogicality of the present legal position.

Returning patients on remand or interim orders to court 

5.80 The Code of Practice guidance on returning patients held under ss.35, 36, or 38 to court

states that the conveyance of the patient to court is a responsibility of the detaining hospital,

but that once the patient is on court premises he or she will come under the supervision of

police or prison officers there139. This assumption appears to have been rendered practically

obsolete by the privatisation of court security services. Forensic clinicians report that police

resources for conveyance are not usually available, and that court security staff claim that

their contracts explicitly exclude responsibility for psychiatric patients. Nursing staff are

therefore left with little option but to retain their supervisory role over the patient

throughout court proceedings. We have heard of incidences where use of secure custody

areas has been given only reluctantly by court security staff, and of refusals to provide meals

to patients left in the care of nursing staff on court premises. Hospital nursing staff, whose

authority to detain a patient who is technically a prisoner of the court is apparently

unfounded, have therefore been left in sole charge of patients in secure areas of court (often

using spare capacity that nominally reserved for female prisoners) and have on occasion

been locked in with patients by court security staff, or else given keys to court secure areas by

court security staff and left to manage by themselves. Nursing staff have similarly been

expected to control patients in the court-room, for example by preventing patients from

leaving the dock.

5.81 We are aware that these issues have been raised by West London Mental Health Trust

managers with the Department of Health, Lord Chancellor’s Department and Home Office

but that no solution has been found. We urge Government to look again at this question.
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138 Draft Mental Health Bill 2004, clauses 91 et seq.

139 Mental Health Act 1983 Code of Practice, Chapter 29.6



Recommendation 55: Government should address the concerns of mental health
services over court-based security provision with a view to ensuring that the court adminis-
tration fulfils its legal duties towards the custody of defendants.     

Hospital orders under section 37 of the Act.  

5.82 Under s.37 of the Act a Court may impose a hospital order rather than a custodial sentence

when convicting an offender for crimes punishable with imprisonment (provided that the

offence does not carry a mandatory sentence).

5.83 Available data on the admission of patients to hospital suggests that, over the lifetime of the

Act (until 2003/04) the courts have ordered over 18,500 patients to hospital using s.37.

Unfortunately, the sources of this data show radical divergences when examined in any

detail.

5.84 Figure 145 shows the variation between published Home Office and Department of Health

statistics on the use of s.37. That the two authorities provide a similar total number of uses

over the two decades would appear to be coincidence rather than indicative of any profound

similarities between their data. The incompatibility of the figures cannot be solely a result of

the fact that the Home Office collates by calendar year, whereas the Department of Health

moved to financial years in 1997. The Department of Health data suggests that fewer court

orders are made now than at any previous time during the two decades of the Act’s

implementation: this is contradicted by the Home Office data. Both sets of data suggest that

there are proportionally more restriction orders now than in past years, although according

to the Department of Health this is due to a marked fall in unrestricted orders, whereas the

Home Office indicates a rise in the number of restricted orders made. Overall the

Department of Health counted nearly a third more restriction orders than the Home Office

seemed to be aware of 140.

5.85 Because of the Home Office’s close involvement with administering restriction orders,

which in part give a greater credibility to its claims for the sources of data on this aspect of

the use of s.37, we have generally preferred their data in our analyses throughout this

report141. We discuss the use of restriction orders in more detail at paragraph 5.99 below.
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140 Total uses of s.37 between 1983 and 2003 recorded by the Home Office and Dept. of Health are as follows:

Home Office Dept. of Health

unrestricted 14,585 11,782
restricted 3,975 6,239
total 18,560 18,538

141 The Home Office collates information on unrestricted court orders from its database on court proceedings
statistics, with restricted patient data being extracted from its own database used in managing casework. The
data published is supplemented by and cross-checked against information from the Home Office copies of
court orders, and from half-yearly returns from hospitals (Home Office (2004) Statistics of Mentally
Disordered Offenders 2003. Bulletin 16/04, paras 10-11). However, see also paragraph 5.61 above.



However, the source of data for the Home Office on unrestricted court orders may be more

open to question, and we do not entirely discount the possibility that the Department of

Health is correct in reflecting a steeper decline in unrestricted orders passed by the courts.

5.86 Details relating to the apparent decline in court orders under s.37 have been discussed in

print by Bartlett and Sandland (using Home Office figures to 2001)143. They warn against

investing apparent trends with too much significance, given that absolute numbers involved

are small and represent less than 1% of all persons sentenced by the courts, and that global

numbers of convictions move up and down from year to year. However, they did note

apparent declining trends in hospital orders made between 1999 and 2001 for which the

introduction of mandatory sentencing could have been a partial explanation. Non-

restricted court orders subsequent to convictions for non-fatal violent offences reduced by a

fifth between 1999 (227 orders) and 2001 (181 orders). Although Home Office statistics for

2002 show a possible reverse to 201 unrestricted orders in this category, provisional figures

for 2003 show only 156 such orders. Non-restricted court orders subsequent to convictions

for sexual offences have reduced from 50 in 1999 to a provisional figure of 39 in 2003.
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142 Data source: Home Office Statistics of Mentally Disordered Offenders 1985 to 2004; Department of Health
statistical bulletins Inpatients formally detained under the Mental Health Act and other legislation, 1985 to
2004.

143 Bartlett P and Sandland R (2003) Mental Health Law Policy and Practice, second edition, pp.290. For Home
Office statistics on the offences of persons given unrestricted orders between 1992 and 2003, see Home
Office Statistics of Mentally Disordered Offenders 2002, 2003, table 18.
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5.87 Bartlett and Sandland’s analysis of data to 2001 also suggested that the use of hospital orders

on summary convictions appeared to be in long-term decline (from 159 such orders in 1990

and 145 in 1991, to 82 in 2001)146. In 2002, 108 such court orders were made, but the

provisional figure for 2003 is 84. According to Bartlett and Sandland, the use of hospital

orders for summary convictions are potentially a cause for concern, given that patients are
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Fig 147: Department of Health statistics on the use of MHA s.37, England and Wales, 1983 -2003145

144 Data source: Home Office Statistics of Mentally Disordered Offenders 1985 - 2004

145 Data source: Department of Health Inpatients formally detained under the Mental Health Act and other
legislation, statistical bulletins 1985 – 2004. Section 37(4) was listed separately by DH statistics bulletins
between the years of 1986 and 1995/6. We have shown these uses in the total only, and so the graph shows a
higher number of total uses between these dates than apparently can be accounted for by restricted and
unrestricted orders combined.

146 Bartlett P and Sandland R (2003) supra, p. 291.



likely to remain in hospital for much longer than the six months maximum sentence

available to a magistrates’ court. We are wary, however, of the implied equivalence behind

this concern of hospitalisation and imprisonment. The decline in the use of hospital orders

for summary offence disposals does not seem to have resulted in a concomitant rise in the

use of community-based court disposals: over the 1990s there has also been an overall

decline in the number of psychiatric probation orders made by the courts, although there

was a rise from 584 such orders in 1999 to 699 in 2001. In 2002 the number of probation

orders fell again to 550 (see figure 165, page 423 below).

5.88 However the details of these figures may be interpreted, it seems incontrovertible that there

has been some level of decline in the diversion of mentally disordered offenders at the point

of sentencing. Given the overall rise in the prison population (see paragraph 5.63 above) we

are not confident that this decline is the result of diversion at an earlier stage of the criminal

justice process.

Hybrid Orders

5.89 Section 45A of the 1983 Act provides a power for a ‘hospital and limitation direction’, which

is a hybrid order allowing a Crown Court to impose a prison sentence upon an offender

suffering from psychopathic disorder with a direction that he be removed directly to

hospital and treated there as if transferred from prison. It was introduced by the Crime

Sentences Act 1997, based upon proposals of a 1986 Home Office/DHSS working group

(given qualified support in the Reed Report of 1994147), which were revived in the 1996

White Paper Protecting the Public148.

5.90 Writing nearly a decade ago in response to the White Paper, (where it was suggested that

hybrid orders might extend to all categories of mentally disordered offender and not just the

legal category of ‘psychopathic disorder’), Nigel Walker noted that ‘until now hospital orders

have been not a sentence but an alternative. This may not last.’ 149 Professor Nigel Eastman,

writing at the same time, argued that ‘an instrument which was proposed [by the Reed

Committee] to overcome a clinical problem in relation to psychopaths’ had changed its

logical focus, from a concern with questions of ‘treatability’, which only apply to use of the

Act for the detention of patients with psychopathic disorder or mental impairment, to a

more general grounding on issues of legal culpability and public safety’150. The

Government’s suggestion that hybrid orders could provide ‘a punitive element in the

disposal … to reflect the offender’s whole or partial responsibility’151 was widely questioned
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147 Department of Health and the Home Office (1994) Report of the Working Group on Psychopathic Disorder
(the Reed Report). The Reed Committee’s main focus was the problem of the ‘treatability’ requirement in
mental health detention offering a potential ‘way-out’ of custodial care in hospital for dangerous offenders
who could claim to be untreatable.

148 Protecting the Public, 1996, Cmnd 3190; see also Home Office (1996) Mentally Disordered Offenders:
Sentencing and Discharge Arrangements.

149 Walker, N ‘Hybrid Orders’ Journal of Forensic Psychiatry Vol 7 No 3 December 1996 469-472.

150 Eastman, N ‘Hybrid orders: a revolution’ Journal of Forensic Psychiatry Vol 7 No 3 December 1996 481-494

151 Home Office (1996) Mentally Disordered Offenders: Sentencing and Discharge Arrangements. Para 1.6 



on the grounds that it was purportedly the aim of mental health disposals to divert the

mentally disordered from punitive sanctions, and that the hybrid orders required clinicians

to become involved in determination of punitive measures, advising on questions of

criminal responsibility which is not a clinical concept152.

5.91 In the event, the Crime (Sentences) Act 1997 only extended the new hybrid order’s reach to

the detention of patients with psychopathic disorder and the Home Office guidance on its

use made no specific reference to criminal ‘responsibility’, instead suggesting that the

disposal was appropriate either where the other provisions of the 1997 Act would require an

automatic life-sentence for a mentally disordered offender who required hospital treatment,

or where it would be ‘the most effective way to protect the public from further harm’153. It is

arguable that this advice, whilst it avoids explicit mention of ‘responsibility’ or ‘culpability’,

does not alter the fact that the policy of hybrid orders is grounded upon the policy decision

that some mental health disposals must be backed up with a power of punitive detention to

be exercised in circumstances when the requirement for therapeutic detention ends

(whether due to its success or failure) before the patient’s tariff expires. The very notion of

that a mentally disordered offender could have a sentence ‘tariff ’ rests upon the

presumption that criminal responsibility, even if diminished by mental disorder, is not to go

unpunished.

5.92 It should be a matter of concern to Government that this presumption (which we do not

dismiss as necessarily misconstrued) must be applied to a legal framework whose concept of

criminal responsibility is based upon a cognitive test established in the early-Victorian era.

We discuss the legal concept of insanity and the 1843 M’Naghten rules that still govern that

concept today at paragraph 5.22 et seq above.

5.93 Hybrid orders have not proved popular with the UK courts. Home Office figures suggest

that the courts have exercised their power to impose hybrid orders in a dozen cases between

2000 and 2003, at a rate of three or four each year (with no recorded uses prior to 2000)154.

The reason for their limited appeal may well be that sentencing judges find s.37 hospital

orders to be quite adequate for any disposal where they are left with the discretion to impose

them: it would be helpful in this respect to know whether the hybrid orders of the last five

years all result from instances where recent law on sentencing155 would have otherwise

required the imprisonment of mentally disordered offenders. Home Office figures suggest
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152 See Bartlett, P & Sandland R (2003) supra, pp.307.

153 Home Office Circular 52/1997 para 3

154 Home Office Statistics of Mentally Disordered Offenders 2000 - 2003; table 4. Department of Health statistics
only count eight admissions to hospital under hybrid orders between 1997/98 and 2003/04 (Inpatients
formally detained in hospitals under the MHA 1983 and other legislation, England, 1993-94 to 2003-04.
Bulletin 2004/22, table 1). In Scotland, where hybrid orders are not limited to offenders with psychopathic
disorder, (s.59A of the Criminal Procedure (Scotland) Act 1995 as inserted by s.6 of the Crime and
Punishment (Scotland) Act 1997), published data on their use also indicates that the take-up of the power
has been limited (between 1998 and 2000, their were two such orders, neither involving a psychopathically
disordered patient: see Scottish Executive Central Research Unit (2001) Mentally Disordered Offenders and
the Use of Hospital Directions and Interim Hospital Orders, Crime & Criminal Justice Research Findings
no.56).

155 i.e. Crime (Sentences) Act 1997, s.2; Powers of Criminal Courts (Sentencing) Act 2000, s.82; or CJA 2003.



that between 20 and 34 offenders whose classification included psychopathic disorder were

given court orders under s.37/41 in 2003, compared to four uses of s.45A in that year156.

5.94 The Courts may not see any need to use a hybrid order where a hospital order can be made

under s.37. The statutory criteria for the use of hybrid orders under s.45A are identical to

that of hospital orders under s.37157. In R v Birch158 it was stated that ‘even where there is

culpability, the right way to deal with dangerous and disordered persons’ is a restricted

hospital order under s.37. Birch also confirmed the necessity, in the sentencing of mentally

disordered offenders who are found to require custodial disposals, of considering and

rejecting making an order under s.37 before giving any prison sentence159. As a hybrid order

is a prison sentence with a hospital order attached, it can only be used where the Court

determines that s.37 is for some reason not an appropriate disposal160.

5.95 At Chapter 1.208 et seq above we discuss the judiciary’s concern at the limitation of this

power to offenders whose diagnosis includes psychopathic disorder, which means that

mandatory sentencing may preclude offenders whose diagnoses fall into other legal classifi-

cations from immediate diversion to hospital. In May 2003 the highest UK court

recommended that the scope of hybrid orders be reconsidered in the light of this concern161.

Government has not yet used the powers afforded to it under s.45A to widen the scope of the

hybrid order through regulations162, but it did include an equivalent to the hybrid order in

the draft Mental Health Bill 2004 which eschews any specific classification of mental

disorder163.

5.96 The potential widening of hybrid orders to all classifications of mental disorder therefore

raises again the question of what is the purpose of a combined court order and prison

sentence. Depending upon the practical effects of any ‘treatability’ requirement under a new
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156 Home Office Statistics of Mentally Disordered Offenders 2002, 2003; table 4. It is difficult to be certain as to
the exact number of offenders who may have had psychopathic disorder in their classification at the time of
sentencing, as the statistics are grouped into categories that include ‘mental illness with other disorder’, many
(but not necessarily all) of whom will have been classified with psychopathic disorder. The lowest number in
our range represents those positively identified in these statistics as having psychopathic disorder within
their legal classification; the highest number is that total added to the category ‘mental illness with other
mental disorders’. In 2002 between 17 and 32 offenders with psychopathic disorder were given court orders
under s.37/41, compared to three uses of s.45A. The number of mentally ill offenders made subject to s.37/41
court orders in 2002 was 185; in 2003 this was 163. Over the two years at least 15 learning disabled offenders
(who did not have concurrent legal categorisation of psychopathic disorder or mental illness) were detained
under s.37/41. We are not aware of available statistical data or research that would indicate how many
mentally ill or learning disabled offenders (who may have been eligible for hospital orders) were given
mandatory life sentences and imprisoned during this period because s.45A does not extend to their legal
categorisation.

157 Indeed the patient must be deemed treatable at the point of sentencing for the hybrid order to be imposed;
see on this point Bartlett, P & Sandland R (2003) supra p.306-7 and para 5.96 above.

158 R v Birch (1989) 11 Cr App R(S) 202 (CA),

159 Bartlett, P & Sandland R (2003) supra, p.308 (this requirement does not apply in respect of mandatory
sentences where the defendant is criminally responsible and fit to be tried (R v Drew [2003] UKHL 259). See
Chapter 1.215 et seq above).

160 MHA 1983 s.45A(1)(b) 

161 R v Drew [2003] UKHL 259. See Chapter 1.215 et seq above.

162 MHA 1983 s.45A(10), (11)

163 Draft Mental Health Bill 2004, clause 130.



Act164, it might be argued that the Government’s fears that patients with psychopathic

disorder might obtain inappropriate discharge from detention based upon the 1983 Act

simply by demonstrating their resistance to any form of ‘treatment’ should extend to any use

of the draft Bill’s powers for psychiatric compulsion, regardless of diagnosis. It is notable in

this respect that both the current and proposed hybrid orders establish a treatability

requirement at the point of their imposition165. However, under the 1983 Act, where an

offender’s ‘treatability’ (i.e. whether detention in hospital rather than prison is appropriate)

is unclear, an interim hospital order under s.38 can provide authority for up to a year’s

assessment and treatment in hospital (whatever the legal classification of mental disorder)

before the court makes a final disposal (which could be a hospital order, a custodial sentence

or neither). It has been argued that the powers of s.38 (which were themselves amended by

the Crime (Sentences) Act 1997 to extend the maximum duration of detention from six

months to a year) were in themselves adequate to address problems with questionable

treatability in psychopathically disordered offenders166, and it may be that interim orders

are used by the courts for this purpose. The draft Bill did not reproduce an equivalent

authority to this power, but only provided remand powers of much shorter maximum

duration (16 weeks). Given that interim hospital orders appear to be used in relatively

significant numbers by the courts, we are unsure of the evidence-base for the policy decision

to abolish them in the next Act167.

5.97 Alongside our specific concerns that the current legal concept of criminal responsibility is

inadequate for the role it plays in decisions to use hybrid orders, there are some practical

concerns that need to be considered, especially if the scope of hybrid orders is extended to

patients suffering from all forms of mental disorder:

• We are concerned that hybrid orders, if they are to be used at all, must not become the
normative disposal for any mentally disordered offender who a court views as criminally
responsible to some degree. Public policy should continue to emphasise diversion from
punitive sanction and a health care model for the treatment of mentally disordered
offenders that provides a socially humane response to their needs while recognising the
needs of public safety. The shift of perception of mentally disordered offenders from
‘patients who have committed offences’ to ‘prisoner/patients’ should not be undertaken
lightly by any humane society168.

• The imposition of punishment alongside medical intervention, even if punitive
detention remains only a possibility at the point that medical intervention will cease,
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164 i.e., in the 2004 draft Bill, a condition of hospital orders (and also the equivalent of hybrid orders) is that
‘medical treatment is available which is appropriate in the person’s case’. See, for example, clauses
116(4),130(5).

165 MHA 1983, s.45A(2)(c); Draft Mental Health Bill 2004, clause 130(5).

166 Eastman N & Peay J. (1998) ‘Sentencing Psychopaths: Is the “Hospital and Limitation Direction’’ an ill-
considered hybrid?’ Criminal Law Review 93-108.

167 According to Department of Health Statistics (Bulletin 2004/22, table 1) up to 192 interim hospital orders
were made by the courts over the financial year 2003/04. The Home Office publish no data on interim
orders, and the Department of Health’s data does not differentiate their use from a general category that also
includes s.44 (detention whilst a patient’s case is moved to a higher court for the purposes of passing a
restriction order) and s.46 (detention of servicemen), although neither of these other sections are likely to
have substantial usage. Over the last decade, detentions in hospital under ss.38, 44 or 46 are recorded to
average about 160 a year (DH Bulletins 2004/22, 1999/25; table 1).

168 Eastman, N (1996) ‘Hybrid orders: a revolution’ Journal of Forensic Psychiatry Vol 7 No 3, 481-494



may undermine treatment compliance and effectiveness, by downgrading the attention
that a patient pays to their disorder as the cause of their violence, and instilling a sense of
‘doing time’. This may make hybrid orders counter-productive in reducing their overall
effectiveness as public protection measures for all but unlimited sentences169. Patients
who do not want to confront their problems may be offered an ‘escape route’ out of
hospital into the prison system170, where powers of psychiatric coercion would fall away;
or the system may create a disincentive towards recovery where a patient fears transfer to
prison.

• Many mental illnesses are chronic or relapsing in nature, with continuing disability even
in the absence of florid symptoms. Once ‘positive’ symptoms of mental illness have been
treated in hospital, there will be a dilemma as to whether the patient should remain in
hospital (even if the continuing ‘negative’ symptoms would not really justify continued
hospitalisation), or be sent to complete their tariff in prison, where their treatment is
likely to be sub-optimal and where, for want of continued powers to enforce medication,
there may be a recurrence of positive symptoms and a relapse into illness. In this way,
hybrid orders could result in clinicians being reluctant to recognise mentally ill patients’
readiness to move from secure hospital beds, and have the unintended consequence of
increasing the hospital stay of patients beyond that which is clinically necessary171.

• It is possible that the Tribunal, faced with determining whether to allow a patient’s
appeal against detention in hospital under a hybrid order, would be similarly unable to
justify a decision that hospital placement was no longer necessary in the knowledge that
such a decision could only result in a patient being sent to prison, where appropriate
treatment might not be available, or where the general regime might cause a relapse in
the mental disorder172, when it would otherwise recommend transfer to lesser security or
even community-based treatment. Similar concerns could be raised with Tribunals
hearing the cases of prisoners transferred under ss.47 or 48 under the current law (and
therefore this may be more of a matter of concern if hybrid orders become a widely-used
form of court order). In this reporting period we have expressed our grave concerns to
the Joint Committee on Human Rights and others that the MHRT was placed in a
similar position when reviewing the detention in Broadmoor Hospital of a patient
transferred from prison under the Anti-Terrorism laws passed in 2001 (see paragraph
5.123 et seq below].

5.98 It may be that the apparent need for hybrid orders is less consequential upon the require-

ments of any specific group of mentally disordered offenders than it is upon the tensions

and confusions of mental health and sentencing law:

• Whilst it may be the case that ‘untreatable’ personality disordered offenders pose a
genuine social policy problem, it may be argued that it is the attempt to address this
problem in the context of mental health legislation designed to provide a framework for
compulsory treatment that has imported notions of punishment into that framework
and thrown up many of the dilemmas and concerns that we highlight above. The
attempt to provide a framework for preventive detention of untreatable personality
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169 ibid.

170 MHAC (1995) Sixth Biennial Report 1993-1995 p.72.

171 Eastman, N (1996) ‘Hybrid orders’ supra.

172 Walker, N (1996) ‘Hybrid Orders’ Journal of Forensic Psychiatry Vol 7 No 3, 469-472



disordered patients will continue to distort the conception and treatment of all mentally
disordered offenders under the Act, and we endorse the suggestion of the Joint
Committee on the draft Mental Health Bill that the solution to this is to have separate
legislation to manage such individuals173.

• Looked at in the context of the need to divert mentally disordered offenders from prison,
the hybrid order is only required to mitigate otherwise inhumane results of mandatory
sentencing policies. It would be preferable to address problems with sentencing law
directly than to allow them to distort the priorities of mental health law.

Recommendation 56: Parliament should be alert to the potential for Mental Health Bill
proposals discussed above to undermine the principle of diverting mentally disordered
offenders from penal custody.  We recommend that the policy aims of Government
regarding preventive detention of dangerous people are pursued through criminal justice
rather than mental health law, as suggested by the Joint Committee on the draft Mental
Health Bill.

(see also Recommendation 54 above)

The rise of restriction orders 

No longer is the offender regarded simply as a patient whose interests are paramount…

Mustill LJ on the effect of restriction orders in R v Birch (1989)174

5.99 Within a year of its creation in 1919, the Ministry of Health became responsible for most

powers over lunacy and mental deficiency that had previously rested with the Home Office.

This rearrangement of Government departments has been described as ‘an event of consid-

erable symbolic significance [that] gave administrative expression to the view that lunacy

was now, as far as the State was concerned, a matter of health rather than of public order.’175

5.100 The Home Secretary did not relinquish his claim on all psychiatric patients. For more than

two centuries the English law has given exclusive powers to the Secretary of State over

aspects of the treatment of some mentally disordered offenders176. Under the Mental Health
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173 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 1, p.5.

174 R v Birch (1989) 11 Cr App R(S) 202 (CA), p.211.

175 Busfield, Joan (1986) Managing Madness. London, Unwin Hyman, p.317. This account is based upon Jones
K (1960) Mental Health and Social Policy, 1845 – 1959. London, Routledge & Kegan Paul, p.99.

176 See Mylan, D (2002) ‘Casenotes: The Home Secretary’s Referral Powers following IH’’ in the Journal of
Mental Health Law, December 2002, p.308-312. Statute law passed in response to Hadfield’s Case (1800) 27
Howell’s St. Tr. included the Georgian ‘Act for the Safe Custody of Insane Persons charged with Offences’ 39
& 40 George III Chapter 94. Hadfield was found insane after trying to assassinate the King.



Acts, the Home Office has retained control over a group of patients who, either having been

transferred from prison or committed to hospital as a part of a court order, are made subject

to ‘restrictions’. The Secretary of State alone may determine whether a restricted patient may

be granted leave of absence177; transferred from one hospital to another178; or discharged by

the doctor who is nominally in charge of treatment179; and alone has the authority to recall

a restricted patient to hospital from conditional discharge, although such a recall does

trigger a right to a Tribunal hearing180. Both the Tribunal and the Secretary of State may

discharge a restricted patient. That the Tribunal has rights of discharge over patients at all is

a consequence of the European Court decision that the 1959 Act breached Article 5 of the

ECHR by reserving the power to discharge restricted patients to the Secretary of State181.

5.101 Restricted patients are thus exceptions to the assumption made in 1919 that mental health

law is primarily a health measure. The symbolism of restriction orders is quite different: the

question of public order (or at least public safety) is a consideration in the treatment of

restricted patients that takes priority over health issues in the use of formal powers182. This

was set out clearly by Mustill LJ in the judgment of R v Birch (1989), quoted at the head of

this section of our report. In a practice note issued by the Court of Appeal in 1967 it was

stated even more baldly:

… a restriction order enables the Secretary of State to exercise the function … of a
central authority which pays special regard to the protection of the public in controlling
the discharge of dangerous patients. Apart from a restriction order it is inevitable that
the hospital’s first concern is the welfare of the patient and this does result in some cases
in a patient who is subject to a hospital order alone securing his discharge earlier than he
would do if subject to a restriction order. The Secretary of State might well feel that
although the patient was apparently no longer in need of medical treatment a further
period in hospital under observation was advisable or was required to guard against the
possibility of a further relapse into crime183.

Indeed the Home Office describes its own role in the management of restricted patients as

concerned solely with the protection of the public from serious harm184, and the

Government response to the Joint Committee on the draft Mental Health Bill stated that:
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177 MHA 1983 s.41(3)(c)(i)

178 MHA 1983 s.41(3)(c)(ii)

179 MHA 1983 s.41(3)(c)(iii)

180 MHA 1983 ss.42(3), 75(1)(a)

181 X v United Kingdom (Detention of a Mental Patient) (1982) 4 EHRR 188

182 It is notable, for example, that the law allows for less than absolute discharge of restricted patients who are
found by the Tribunal to be no longer suffering from mental disorder (R v Merseyside Mental Health Review
Tribunal ex parte K [1990] 1 All ER 694); although in an unreported case (R v Mental Health Review Tribunal
ex parte Cooper, 14 February 1990), Justice Rose held that conditional discharge should be preferred over
absolute discharge solely for therapeutic reasons and not simply because of the danger posed by a patient to
others (see Jones, R (2004) Mental Health Act Manual, ninth edition, 1-830).

183 R v Gardiner [1967] 1 W.L.R.464; 1 All E.R. 895; 51 Cr.App.R 187, CA (Crim Div), quoted in Walker, N. &
McCabe, S. (1973) Crime and Insanity in England, Volume Two, p.94. Edinburgh University Press.

184 Home Office Mental Health Unit (2005) Guidance for Responsible Medical Officers; Leave of Absence for
Patients Subject to Restrictions. March 2005: introductory para, page 1; checklist of points, page 20.



the purpose of the Secretary of State’s functions in respect of restricted patients is to
provide an exclusively risk-management perspective on the management of dangerous
offenders diverted from prison185.

Fig 148: admissions of restricted / unrestricted patients subsequent to court orders under mental health

acts and CPIA, England and Wales, 1974 – 2003186

5.102 The number of restriction orders made by the courts has increased over the lifetime of the

1983 Act (figure 148). The Court of Appeal’s 1967 Practice Note following Gardiner urged

restriction orders for ‘all cases where it is thought the protection of the public is required’

and for any committal to a High Security Hospital, and suggested that there should be

compelling reasons explaining any decision not to issue a restriction order in cases of crimes

of violence and more serious sexual offences, or where there is a history of mental disorder

involving violent behaviour. This appears, from the available data, to have had an instant

effect in increasing the percentage of restriction orders made by courts disposing of cases

through use of the 1959 Act (figure 149). By the time of the implementation of the 1983 Act,

restriction orders counted for about one in six court orders, but over the lifetime of the Act

this proportion has risen to an average, over the last five years, of roughly one in three court

orders including restrictions.
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185 Government Response to the report of the Joint Committee on the draft Mental Health Bill 2004, Cm 6624,
response to recommendation 64 (p.32) 

186 Data source: 1961-69 from Walker, N. & McCabe, S. (1973) supra Table 6 (p96). 1970-76 from DHSS/Home
Office (1978) Review of the Mental Health Act 1959 (Cmnd 7320) Table 1.4, p 102; 1974-9 also published in
Reform of Mental Health Legislation Cmnd 8405 Nov 1981, table 1.4. Otherwise Home Office Statistics of
Mentally Disordered Offenders, 1985 – 2004. CPIA disposals in ‘restricted’ category only are included in data
from 1974-2003. It is possible that this may exaggerate the proportion of restricted patients between 1974-
2000 because there will have been a number of unrestricted CPIA disposals that will not show in the
statistics. The research of Professor Mackay (see note 19 & 20 above) has shown 35 such unrestricted
admissions between 1992 and 1996 subsequent to CPIA verdicts, which are not included in our data. We
understand that data to be published by Professor Mackay may show an increase in the use of unrestricted
hospital orders subsequent to CPIA disposals between 1997-2001.
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Fig 149: percentage of all hospital orders subject to restrictions, 1961-2003187

5.103 The data for resident populations of restricted patients in hospital (figure 150) shows a 40%

rise since 1980. Although data limitations do not allow us to show for the whole period what

proportion of this population is accounted for by transfers from prison (which should

almost always involve restriction orders according to Home Office policy), we do have

figures for the last fifteen years. Over this time an average of one in five restricted patients in

hospital was a transferred prisoner, with the percentage of prisoners in the restricted

hospital population peaking in 1995188.

Fig 150: restricted patient population, England and Wales, 1980-2003 (showing proportion of

transferred prisoners after 1989)189
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187 Data source: as for fig 148.

188 Percentages of transferred prisoners in the restricted patient population in hospital 1989-2003:

1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003

15% 17% 21% 20% 23% 22% 24% 22% 21% 21% 19% 19% 19% 18% 21%

Data source: as for fig 150 above. Although data in unavailable pre-1989, it should be noted that the 23% of
transferred prisoners making up the 1993 restricted patient population would have been a significantly
greater proportion than could have been possible in the first years of the Act’s implementation. Government
initiatives during the first decade of the Act caused a four-fold increase in the rate of transfer of convicted
prisoners to hospital (from 70 patients in 1983 to 290 in 1993); and an almost five-fold increase in the rate of
transfer of unconvicted prisoners (from 98 in 1983 to 486, or 47% of all restricted patient admissions, in
1993) (source: Home Office Bulletin Statistics of Mentally Disordered Offenders 01/95, para 6). Rates of
transfer peaked in 1993-4 (see fig 136)

189 data source: Home Office Statistics of Mentally Disordered Offenders, 1985 – 2004.
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5.104 Restriction orders may be time-limited by courts at the sentencing stage, but rarely are: a

1997 study found that only about 5% of restriction orders have a limited duration, with a

typical duration for time-limited restriction orders of three years190.

5.105 Figure 151 below breaks down some of the data given above for the resident population of

restricted patients to show the divisions by category of mental disorder. Whilst the

usefulness of this data is severely compromised by the increasing proportion of unrecorded

Mental Health Act categories in recent data, it does appear only to show a significant rise

only for patients with mental illness. It is notable that the number of female patients with

mental illness who are given restriction orders has almost doubled over the last fifteen years.

Fig 151: resident populations of restricted patients by category of mental disorder and patient gender,

1989 – 2003191.

5.106 The rising use of restriction orders is not necessarily a reflection of a more cautious

approach taken by the judiciary, although the final decision whether to impose restrictions

does rest with the presiding judge in any particular case. There is some anecdotal evidence

that increasingly doctors propose restriction orders so as to be relieved of an responsibility

over the discharge of patients whom they consider to be dangerous. This is perhaps

understandable, given the widespread perception amongst doctors that the culture of

mental health enquiries is such that they are expected to not only predict but also take

responsibility for the behaviour of any patient who is or has been in their care. In the case of

Ramadan, the Royal London Hospital (St Clements) refused to take a s.37(3) patient unless

he was made subject to a restriction order because in the view of clinicians he was ‘very

dangerous’192. Given that a restriction order’s practical effect is simply to remove from such
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190 Romilly,C. Parrott, J and Carney, P (1997) ‘Limited Duration Restriction Orders: what are they for?’ Journal
of Forensic Psychiatry Vol 8 No 3 December 1997 562-572

191 Data from Home Office Statistics of Mentally Disordered Offenders 2003 and previous bulletins (generally
table 8 in recent issues). In the above table ‘mental illness’ includes mental illness with other disorders;
‘psychopathic disorder’ includes mental impairment with psychopathic disorder; and ‘learning disability’
encompasses both mental impairment and severe mental impairment. Populations as at 31 December in
each year.

192 R v Thames Magistrates Court ex parte Ramadan [1999] 1 Cr.App.R 386, para 4.

1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999 2000 2001 2002 2003 change

Mental M 1,073 1,177 1,349 1,520 1,423 1,496 1,606 1,675 1,752 1,832 1,855 1,988 1,982 1,929 2,001 + 86 %
illness

F 135 133 137 164 145 147 152 185 199 211 224 223 221 235 264 + 96 %

Psy’path M 345 337 334 336 339 326 346 350 356 343 350 348 343 337 347 + 0.5 %
Disorder

F 92 88 91 83 80 80 79 77 73 71 78 76 72 79 86 -  6.5 %

Learning M 189 178 171 169 128 138 144 153 157 164 182 198 200 192 190 + 0.5 %
disability

F 19 19 21 20 14 12 14 14 15 13 16 16 16 19 19 0 %

Not M 21 30 38 39 129 127 125 116 126 125 136 139 145 173 182 + 867 %
known

F 0 2 2 2 18 17 16 16 16 17 16 15 23 25 29 + 129 %

Total 1,874 1,964 2,143 2,333 2,276 2,343 2,482 2,586 2,694 2,776 2,857 3,003 3,002 2,989 3,118  + 166 %



clinicians’ discretion questions of the patient’s leave, transfer or discharge from hospital,

and to pass such responsibilities to the Home Office and/or (in the case of discharge) the

Tribunal, it is difficult to see any other logic behind the hospital’s position but that it did not

want its clinicians to be held to account should the patient exhibit his dangerousness

following any decision that they might make on ‘security’ matters.

The role of the Home Office

5.107 Whatever reason lies behind the rise in restriction orders, its result is that an increasing

number of patients detained under Mental Health Act powers have their placement and

certain aspects of their care regime ultimately determined by administrators acting on

behalf of a politician rather than directly by a clinician. At paragraphs 5.123-31 we show an

example, admittedly of rather unusual circumstances, which demonstrates why this has a

potential to distort clinical priorities, even to the extent of providing counter-effective

interventions in patients’ mental health care and raising alarm in international human-

rights organisations. We do not suggest, however, that our concerns regarding the placement

of Anti-Terror Crime and Security Act detainees are in any way replicated across the whole

spectrum of restricted patients. In many cases, the practical effect of a restriction order is

rather obscure. Walker and McCabe suggested over thirty years ago that it was doubtful

whether there was much point in a restriction order which specifies only that a patient must

be detained in a particular hospital if that hospital is an ‘ordinary’ psychiatric facility, the

security arrangements within which are beyond the control of the Home Office193. The

increasing availability of more differentiated levels of secure provision (for example

Medium Secure Units) since that time may have blunted this criticism, but it is the case that

restriction orders are increasingly applied to patients who are not treated in high security

(see figures 152-5 page 402/3 below), and in any event a restriction order is not required to

place a patient at the level of secure provision that is clinically appropriate.

5.108 The Government’s response to the report of the Joint Committee on the Draft Mental

Health Bill 2004 claims that ‘in law, the Home secretary is the primary avenue of discharge

for restricted patients’194. In practice, as we show at figure 163, the Home Office now is

instrumental in only a minority of decisions to conditionally discharge restricted patients

(10% in 2003). From the passing of the 1983 Act, the Tribunal has been increasingly respon-

sible for decisions to conditionally discharge patients under restrictions, and in 2003 was

responsible for over half of all absolute discharges195 (presumably in the face of Home Office

representation that in its opinion such discharge is not yet appropriate196). If the Tribunal is

now taking the bulk of the responsibility for the conditional discharge of restricted patients,

and indeed overrules the Home Office in more than half of decisions to absolutely discharge
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193 Walker, N. & McCabe, S. (1973) Crime and Insanity in England, Volume Two, p.98.

194 The Government’s response to the report of the Joint Committee on the Draft Mental Health Bill 2004. Cm 6624
p.27.

195 The Home Office has informed us that it was responsible in 2003 for 45 absolute discharges of patients who
were already conditionally discharged. Home Office published data shows 96 absolute discharges in 2003.

196 Were the Home Secretary not opposed to the conditional discharge of a restricted patient he or she would be
under a logical, and presumably legal, obligation to grant such discharge him or herself rather than allowing
the matter to go to the Tribunal.



patients, then the official role of the Home Secretary in determining leave, transfer or

discharge of restricted patients may be argued to be an anachronism. We note that the Joint

Committee on the Draft Mental Health Bill suggested that powers held exclusively by the

Home Secretary under the current law (i.e. powers to approve leave or transfers) should be

shared with the Tribunal under the proposals for a new Act197. We support this suggestion as

being, in our view, necessary to allow the Tribunal to function properly in respect of its more

active role in the management of patients’ care-plans and the conditions of compulsion.

5.109 The current Home Office guidance on MHRT arrangements for restricted patients states

that ‘the MHRT has no statutory role to play in the pace of the patient’s rehabilitation and as

such have no statutory role in respect of matters such as transfer or community leave’198. We

believe that it would be beneficial for the MHRT to have such a role, and indeed a number of

the cases involving delays in moving restricted patients to clinically appropriate settings (see

Chapter 1.131 et seq above) are in many professionals’ view a good argument for giving the

Tribunal wider powers. The Tribunal under the proposals of the draft Mental Health Bill

2004 would be given a statutory role in respect of matters such as the determination of

whether compulsion is to take place in the community rather than in hospital, and we agree

with the Joint Committee that this role should extend to ‘restricted’ patients, so that the

judicial checks on deprivation of liberty for the treatment of mental disorder are unfettered

and not beholden to political administration. It is notable from the Home Office’s own

guidance on its dealings with requests for leave of absence199 that the Mental Health Unit,

although primarily an administrative body that tasks itself solely with public protection (as

we described at paragraph 5.101 above), is required nevertheless to weigh and judge clinical

considerations in deciding whether or not to grant a doctor’s request for a restricted

patient’s leave, and does so from information (including information about risks) supplied

by the doctor seeking approval200. This arrangement may be a reassurance to some RMOs,

whose ultimate responsibility is thus partially offset onto the Home Office’s Mental Health

Unit, but it is not rational. If decisions about the clinical management of patients are to be

taken from the ‘responsible’ doctor it seems to us appropriate that they should then fall to a

quasi-judicial rather than administrative body201.

400

197 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 1. Para 277, rec 50. The
MHAC fully endorses the submission of Dr Andrew Horne to the Committee on this matter (see Draft
Mental Health Bill, Vol 3, p.1062-4).

198 Home Office MHRT Guidance (October 2004, para 3.1); although we note that this guidance does allow that
the Tribunal may make extra-statutory recommendations on such matters and that the Home Office
undertakes to ‘formally acknowledge’ such recommendations (para 3.3).

199 Home Office Mental Health Unit (2005) Guidance for Responsible Medical Officers; Leave of Absence for
Patients Subject to Restrictions. March 2005, available from www.homeoffice.gov.uk. .

200 ibid.,para 3.

201 At the very least we would suggest that the Home Office’s risk-assessment role should be informed by clinical
perspectives, as with arrangements under the Scottish Office, where clinicians employed as psychiatric
advisors to the Secretary of State are able to provide clinical expertise to decisions relating to essentially
clinical matters, including risk assessment.



5.110 In response to consultation suggestions regarding the extension of the Tribunal role over

restricted patients, the Government objected, rather oddly, that ‘the Tribunal is not consti-

tuted to perform risk assessments, but to protect patients’ rights’202. We do not see this

distinction as tenable, especially in the structure proposed where a Tribunal is the gateway to

compulsion. The Joint Committee chose to highlight against the Government response the

submission of Lucy Scott-Moncrieff, who ‘contended that the Home Office “had a shocking

record of decision-making; it has no people working for it who are qualified to make risk-

assessments, and yet it frequently and routinely rejects risk-assessments made by profes-

sionals and substitutes its own overestimation of risk’’ ’ 203. The exclusively administrative

make-up of the Home Office Mental Health Unit for England and Wales contrasts with

long-standing arrangements in Scotland, where a clinician with forensic experience is

employed as a ‘psychiatric advisor’ to provide clinical input into decision-making regarding

restricted patients. We can see no reason why such input should not be a part of Home

Office procedure for England and Wales.

5.111 The Government’s own nascent policies on restriction orders undermine the justification

for Home Office determination of conditions of compulsion in one further sense: the draft

Bill of 2004 also suggested (to our considerable alarm) the creation of a ‘civil’ restriction

order, where the Tribunal (rather than the Home Secretary) would reserve to itself decisions

regarding discharge, leave or transfer in respect of unconvicted persons204. As such patients

were likely to be defined in regulations as being at substantial risk of causing serious harm to

other persons205, it is difficult to see any public safety grounds for retaining the Home

Secretary’s role over similarly dangerous convicted persons. If, therefore, the role of the

Home Secretary in determining the clinical settings of certain patients can still be justified,

it must be because of their status as convicted offenders.

5.112 The simplest formulation of the Home Secretary’s role, albeit not one that we expect to find

favour with Government, is for the Home Office to play an advisory role only in decisions

over leave, transfer or discharge of restricted patients, as was suggested by the Richardson

Committee in 1999206. The Richardson Committee raised the possibility that, eventually,

there may be a successful Article 5 challenge to the resting of powers relating to transfer and

leave (which are essential precursors to discharge) in the hands of an executive arm of

Government207. It also made the valuable but perhaps overlooked point that, under the

current practical interpretation of the MHRT rules, it is expected that the Home Office will

play an adversarial role in opposing applications to the MHRT for discharge208. This may

lead the MHRT panel to attach less weight than they should to the information gathered
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202 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 1, pages 93, 215.

203 ibid.,page 92.

204 Draft Mental Health Bill 2004 clauses 46(5),49(5)

205 This formulation is used at clause 9(7) of the 2004 Bill to denote a special category of patients for whom
compulsion will be applicable with special conditions.

206 Department of Health (1999) Review of the Mental Health Act 1983; Report of the Expert Committee.
November 1999; (‘Richardson Committee’) paras 15.17-23. See also Joint Committee on the Draft Mental
Health Bill (2005) Draft Mental Health Bill. Vol 2, Ev 7 Q18-21 (Professor Genevra Richardson).

207 Richardson Committee, para 15.21

208 This impression is reinforced by the Home Office’s MHRT Guidance issued in 2004.



through the Home Office’s monitoring of an individual’s case. It may also, as has been

suggested by other observers, distort the presentation of the Home Office’s knowledge

about a patient209. It seems to us a sensible extension of the safeguards inherent in judicial

processes to allow management of restricted patients through the Tribunal system under the

next Mental Health Act. In our view it would be more appropriate for the Home Secretary to

be an interested party to the Tribunal decision-making process, able to make representation

at all stages of the Tribunal process, than for the Home Secretary to continue to share

responsibilities for determining such matters as a rival authority to the judicial role of the

Tribunal.

Recommendation 57: the Review of the MHA 1983 should be taken as an opportunity
to reconsider the role of the Home Secretary in decision-making concerning psychiatric
detention and treatment. 

The placement of restricted patients

5.113 Figures 152 to 155 below show the admissions and resident populations of restricted patients

over the last 30 years. It is notable that there was at least a decade between the point at which

the High Security Hospitals became the less-used destination for restricted patients

compared to other psychiatric facilities, and the point at which restricted patients resident in

facilities other than the high secure services outnumbered the restricted High Security

Hospital population. In part, this is likely to be simply indicative of the relatively long periods

that restricted patients spend in these facilities, so that changes in admissions are slow to be

reflected in changes of population, although it may also reflect the rise in available medium

secure unit places (including those in the independent sector) over the 1990s.

Fig 152: admissions of male restricted patients (court orders & prison transfers) to high security and
other hospitals, 1974–2003.210
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209 See, paragraph 5.110 above: Ms Scott-Moncrieff has stated to the MHAC that she believes that the Home
Office’s knowledge about a patient is often presented to Tribunals with factors that may undermine the case
for continued detention underemphasised of omitted.

210 Data source for figs 152-5: Home Office Statistics of Mentally Disordered Offenders 1985 - 2003
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Fig 153: admissions of female restricted patients (court orders & prison transfers) to high security and

other hospitals, 1974–2003

Fig 154: resident populations of male restricted patients in high security and other hospitals, 1974-

2003 

Fig 155: resident populations of female restricted patients in high security and other hospitals, 1974-

2003 

5.114 The general trend towards increased use of medium secure facilities rather than High

Security Hospitals for the placement of restricted patients may be due not only to the rise in

medium secure places available, but also to a changing profile in the type of index offence
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and clinical requirements of restricted patients. We provide some data on convictions in the

next section of this report.

The convictions of mentally disordered offenders

5.115 Figure 156 below shows the proportions of restricted and unrestricted court orders under

s.37, according to Home Office data, broken down by the offence for which the patient was

convicted. We discuss some observations on the numbers of patients involved at paragraphs

5.82 et seq above.

Fig 156 : percentages213 of restricted and unrestricted s.37 court orders by offence 1995 – 2003214
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211 Totals for restricted patients’ convictions for arson shown in brackets. Arson is not distinguished in the data
available for unrestricted patients but is included in the total for that category.

212 Totals for unrestricted patients’ summary offences shown in brackets. Summary offences are not distin-
guished from indictable offences in the data available for restricted patients but are included in the total for
that category.

213 Figures for each offence calculated as percentages of the total court orders in each category (restricted,
unrestricted): not as a percentage of all court orders. Therefore all restricted patients = 100%, and all
unrestricted patients = 100%.

214 Data source: HO Bulletins 20/96 - 16/04

1995 1996 1997 1998 1999 2000 2001 2002 2003 average % 
1995–2003

% % % % % % % % %

homicide
restricted 16.8 10.2 12.8 13.2 13 8.5 12.6 12.3 16.3 12.9

unrestricted 0.8 2.0 1.7 1.2 0.8 2.8 3.3 2.9 3.9 2.2

other
restricted 37.9 38.2 40.3 35.7 35.2 34.6 29.3 30.9 29.1 34.6

violence unrestricted 25.1 27.3 31.5 30.1 30.3 31.5 29.5 30.6 27.9 29.3

sexual
restricted 8.4 8.9 6.6 9.4 7.9 11.4 7.5 6.9 6.1 8.1

offences unrestricted 6.9 6.3 6.0 6.0 6.7 6.4 6.8 5.3 7.0 6.4

burglary
restricted 3.0 4.9 2.8 3.0 1.6 2.4 2.5 1.5 1.5 2.6

unrestricted 9.2 8.8 5.7 8.4 6.8 7.0 7.2 6.3 7.3 7.4

robbery
restricted 3.4 4.9 5.7 6.8 5.5 6.2 10.4 5.4 6.6 6.1

unrestricted 4.9 5.7 4.1 5.6 5.0 5.8 7.0 5.9 7.5 5.7

theft/handling
restricted 0.5 1.3 0.5 0.4 1.6 1.4 1.0 1.0 0.5 0.9

stolen goods unrestricted 8.2 10.3 8.1 7.2 9.7 8.0 5.5 5.6 5.4 7.6

fraud/forgery
restricted - 0.4 - - - - - - - 0.0

unrestricted 1.5 2.1 1.0 0.9 0.8 1.1 0.3 1.1 1.1 1.1

criminal restricted 13.8 16 14.8 18.3 16.2 15.1 16.3 15.6 18.9 16.1
damage (10.8) (10.7) (10.9) (12.8) (13) (12.3) (15.1) (12.7) (15.8) (12.7)
(including 

unrestricted 15.3 13.1 16.4 17.2 18.2 14.4 16.1 14.3 16.6 15.7arson)211

other indictable restricted 16.3 15.1 16.6 13.2 19.0 20.4 20.9 26.5 20.9 18.8
or summary
offences212 unrestricted 28.0 24.4 25.4 23.3 21.6 23.9 24.3 27.8 23.2 24.6

(16.8) (13.7) (14.8) (13.9) (11.2) (13.7) 13.4) (16.4) (15.0) (14.3)

total number of 
restricted 203 225 211 235 253 211 239 204 196 220 

hospital orders
(=100%)

unrestricted 649 717 701 748 749 626 614 657 559 669 
(=100%)



5.116 For comparison, figure 157 below shows all admissions of restricted patients (other than

those admitted subsequent to a court order under section 37) broken down by offence. This

can only provide a rough comparison, and it should be noted that, unlike all the hospital

orders in figure 156, a considerable proportion (possibly half) of the admissions listed in

figure 157 may have been indicted on the offences categorised, but were not actually

convicted of that offence215.

Fig 157: percentages of restricted patient admissions (other than s.37 hospital orders) by offence 1995-

2003216

Reconvictions - hospital works?

'I feel good about my detention and medical treatment. The time out of the community has given me time to rest

my brain and gather my thoughts, the medication is working to benefit my mental health. Since being in this

hospital I have passed maths and English City & Guilds. Done woodwork, computer course, anger management,

drug and alcohol misuse, a sign language course at college. I am at present doing art therapy and stress

management, psychology.' 
Richard Holmes, s.37/41 patient, Yorkshire
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215 It is not possible to distinguish remand prisoners from unsentenced prisoners in the transfer statistics
available; but together these account for nearly two-thirds of all prison transfers during the nine years shown
(i.e. 4,045 of 6,346 transfers). A much smaller proportion (e.g. less than 5% of restricted patient admissions
during 2003 shown in fig. 157) result from findings under the Criminal Procedure Insanity Acts, which
preclude conviction.

216 Data source as for figure 156. Admissions in this table result from transfers into hospital of sentenced,
unsentenced and untried prisoners; recalls from conditional discharge, disposals under the Criminal
Procedure Insanity Acts, transfers from other jurisdictions and detention under section 45A. See note 215
above for data limitations.

1995 1996 1997 1998 1999 2000 2001 2002 2003 average % 
1995–2003

% % % % % % % % %

murder 10.5 7.9 8.9 7.7 7.3 8.2 8.9 7.6 9.7 8.5

other homicide 2.1 0.9 2.6 2 1.6 2.3 2.4 1.4 2 1.9

other violence 26.6 24.6 24.1 20.4 25.9 19.7 22.2 23.2 22.7 23.3

sexual offences 10.5 9 9.2 8.6 6.7 6.4 8 8.3 7.5 8.2

burglary 9 10.3 10.8 10.8 9.6 10.6 8.1 7.6 7.9 9.4

robbery 11.7 9.2 10.8 11.6 9.3 9.2 9.5 10.7 11.2 10.4

theft/handling stolen goods 2.1 3.2 2.4 1.6 2.7 1.1 2.1 1.9 2.4 2.2

fraud/forgery 0.5 0.6 0.3 0.5 0.5 0.3 0 0.6 0 0.4

arson 5.7 7.7 7.8 5.7 7.4 7.4 7.2 7.5 7.7 7.1

other criminal damage 4.6 6.4 5.4 7 7.3 6.4 6 7.6 4.8 6.2

other indictable and  16.6 20.3 18 24 21.6 28.5 25.5 24.9 24.1 22.6
summary offences

Total number of hospital  801 847 877 853 861 752 749 799 883 825 
orders (100%)



5.117 There is a notable contrast between reconvictions for violent or sexual offences of restricted

patients following release (usually on conditional discharge terms) and the recidivism of

persons discharged from prison or sentenced to community punishments who match the

restricted patients’ criminal history and demographic characteristics. Such reconvictions

are 10% less for restricted patients than for persons given punitive sentences (figure 158).

year of first total numbers of number of persons reconvicted within two years of first 
discharge restricted patients  release of sexual or violent offences218

first discharged217

reconvictions reconvictions expected % % difference
(number) (percentage) reconvictions219 (actual-predicted)220

1986-1990 509 (470)221 6 1 11 -10

1987-1991 506 (467) 2 0 10 -10

1988-1992 566 (522) 2 0 11 -11

1989-1993 599 (547) 3 1 11 -10

1990-1994 608 (560) 4 1 11 -10

1991-1995 643 (585) 7 1 12 -11

1992-1996 680 (603) 10 2 12 -10

1993-1997 677 (594) 9 2 12 -10

1994-1998 695 (598) 9 2 11 -9

1995-1999 691 (573) 10 2 12 -10

1996-2000 732 (604) 10 2 11 -9

1997-2001 772 (639) 10 2 11 -9

1986 -2001 1,1884 (1,659) 23 1 11 -10

Fig 158: restricted patients’ actual and expected reconviction rates for violent and sexual offences222

Duties towards victims in relation to restricted patients

5.118 From July 2005, the diversion of a mentally disordered offender from the criminal justice

system will no longer curtail duties towards victims of a sexual or violent index offence.

Under the Domestic Violence, Crime and Victims Act 2004, local probation boards are
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217 Under s.66 of the Mental Health Act 1959 or ss.42 or 73 or the Mental Health Act 1983

218 Violent and sexual offences are defined in appendix 3 of Criminal Statistics England and Wales 2002 as
offences under the category of violence against the person and sexual offences. Briefly, these offences include
homicide, endangering life, aggravated burglary, robbery, kidnapping, child abduction, wounding, cruelty
or neglect of children, abandoning child under two years, concealment of birth, buggery, rape, indecent
assault, incest, procuration, abduction, bigamy and gross indecency with children.

219 The expected reconviction rate is the rate of reconviction that would be expected of discharged prisoners
and those sentenced to community penalties who match the restricted patients on criminal history and
demographic characteristics.

220 The difference between the actual and predicted rates indicates whether the reconviction rate for restricted
patients is above or below the level of reconviction expected of discharged prisoners and those sentenced to
community penalties who match the restricted patients on criminal history or demographic factors.

221 Figures in brackets represent number of patients matched against the Offenders Index and excludes those
repatriated immediately on discharge.

222 Data source: Home Office Bulletin 16/04, table 17a



required to identify whether a victim, or someone else acting for the victim (who might

include the family of a victim who was killed or incapacitated by the offence), wishes to:

• make representations about whether a patient subject to a restriction order should be
subject to any conditions if discharged from hospital, and if so, what conditions should
be imposed; and

• receive information about any conditions to which the patient is to be subject in the
event of his discharge.

Government has announced that it is considering ways in which victims of offences

committed by unrestricted patients can be given information about the patient’s

management223.

5.119 In practice, the provision of information and making representations on the victim’s views

will be done through a Victim Liaison Officer (VLO) of the probation board. The VLO will

be under a duty to provide the above information to the victim if this is the victim’s wish,

and has discretion to provide ‘such other information to the victim as the Board considers

appropriate in all the circumstances of the case’ 224. Home Office guidance suggests that

neither the statutory nor the discretionary element regarding information disclosure is

intended to lead to the disclosure of any information covered by patient confidentiality225.

Whilst this may be the case, it should be remembered that the requirement of medical

confidentiality does not preclude disclosure of personal information without consent where

this may be justified in the public interest on the grounds that failure to do so may expose

the patient or others to risk of death or serious harm226.

5.120 The statutory requirements regarding disclosure fall to the MHRT and Home Office as the

bodies responsible for the patient’s discharge and conditions of discharge. However, the

Home Office guidance on the implementation of the law suggests that, where a victim

indicates a wish to make representations or receive information about the patient, then the

VLO will contact the patient’s Responsible Medical Officer. The guidance suggests that ‘it

may be helpful for the [patient’s care-team] to know the views of the victim of the offence’

and that ‘it is for the clinical team and the VLO to decide the level of contact between them

e.g. whether or not the VLO should attend any meetings with the team about the case’227.

5.121 There may indeed be circumstances, such as those outlined in the 2005 O’Reilly case (see

Chapter 1. 36 et seq above) where the RMO wishes to contact a victim for information that

may help with diagnosis or risk-assessment of the patient. It will be a help in such circum-

stances that the RMO will have a liaison point who should be able to ascertain the victim’s

views on being approached for information, although it is conceivable that attempts at an

approach could be made in the face of reluctance on the part of the victim, as a justifiable

infringement of their right to privacy.
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223 The Government’s response to the report of the Joint Committee on the Draft Mental Health Bill 2004. Cm 6624
p.2

224 Domestic Violence, Crime and Victims Act 2004 s.35(7)(c).

225 Home Office Mental Health Unit (2005) Duties to Victims under the Domestic Violence, Crime and Victims
Act 2004: Guidance for Clinicians. June 2005, para 8.

226 General Medical Council Confidentiality: Protecting and Providing Information. April 2004, para 27. See also
McHale, J (2000) ‘Confidentiality and psychiatry: dilemmas of disclosure’. Journal of Forensic Psychiatry Vol
11 No.2 p255-259.

227 ibid. paras 11, 12



5.122 We are very concerned at Government’s supposition that any victim of a sexual or violent

offence perpetrated by a mentally disordered patient should have an expectation of access

and representation to that patient’s care team. We expect clinicians and probation boards to

ensure that any such expectations are exercised with due regard to the status of the offender

as a patient rather than a prisoner. We do not foresee any situation where it would be

appropriate for victims or their representatives to attend ward rounds and other clinical

meetings, but it will be for all professionals involved to ensure that arrangements are not

detrimental to the aims of hospital treatment (see also Chapter 4.124 et seq above).

Anti-terror detainees and the Mental Health Act  

5.123 During this reporting period, four detainees under the Anti-Terrorism, Crime and Security

Act 2001 (ATCSA) were transferred under the powers of the Mental Health Act 1983 from

Belmarsh prison to high secure psychiatric facilities in Broadmoor Hospital. The care and

treatment of these patients, whilst they remained subject to the 1983 Act, fell within the

overview of the Mental Health Act Commission. We met with the patients in private and

discussed their concerns and complaints, referring complaints to the hospital management

for resolution through NHS procedures where appropriate. Shortly before the expiry of the

ATCSA legislation in March 2005, three of the patients who remained in Broadmoor were

released on bail (and concurrently released from the formal powers of the Mental Health

Act). Following their release from detention under the 1983 Act, they were entitled to

aftercare under s.117 of the Act, even when subject to control orders under the Prevention of

Terrorism Act 2005. Whilst this report has been in preparation ten individuals – including at

least one of the ex-Broadmoor patients – were retaken into prison custody. Those not

granted bail by a subsequent Special Immigration Appeals Commission hearing remain

under indefinite detention pending deportation arrangements. One has been returned to

Broadmoor Hospital.

5.124 The case of one other transferred detainee, Mahmoud Abu Rideh, received considerable

national publicity over the period. The Commission shared the concerns over the appropri-

ateness of Mr Abu Rideh’s placement in Broadmoor Hospital under ATCSA and the Mental

Health Act that were also expressed by Mr Abu Rideh and his family; civil liberties organisa-

tions such as Amnesty International; some professionals from Broadmoor’s clinical and

managerial team, including his RMO; and (it was revealed in a report not published until

June 2005) the Council of Europe’s Committee for the Prevention of Torture and Inhuman

or Degrading Treatment or Punishment (CPT). All of the above felt that the clinical require-

ments for Mr Abu Rideh’s treatment would be better served in conditions of lesser security

than Broadmoor Hospital. It is of great concern to us that detention in the high security

environment may have been detrimental to Mr Abu Rideh’s mental state228.

5.125 The Secretary of State for the Home Department determined that Mr Abu Rideh should be

transferred to Broadmoor Hospital in 2002. In exercising his powers relating to the transfer
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228 Mr Abu Rideh was granted refugee status (rescinded under ATCSA) in 1997. He had been diagnosed with
post-traumatic stress disorder relating to detention and alleged torture overseas. It has been alleged that
detention in conditions of high security and isolation at Belmarsh Prison have contributed to his mental
deterioration by inducing flashbacks (Amnesty International (2002) Rights Denied: the UK’s Response to 11
September 2001. September 2002, AI Index EUR 45/016/2002, page 15). The suggestion that detention in
high security conditions was detrimental to Mr Abu Rideh’s health was repeated by the Council of Europe’s
Committee for the Prevention of Torture (see above).



under the Mental Health Act 1983 of sentenced or unsentenced prisoners, and in

determining appropriate levels of security in hospital accommodation for such transferred

prisoners, the Home Secretary is entitled to consider issues unrelated to a patient’s mental

disorder or clinical needs – such as whether a patient requires high security provision for

reasons unrelated to his illness229. The Home Office stated to the media that ‘Broadmoor is

an appropriate setting for Mr Abu Rideh, taking into account his clinical needs and the risk

that he presents to the public’ and that Mr Abu Rideh was ‘detained in a High Security

Hospital because he is a risk to national security’230.

5.126 We wrote to the Home Office seeking reassurance as to the necessity of detention at this level

of security on non-clinical grounds. We asked whether it was Home Office policy to insist

on high security hospital accommodation for any hospital transfer under the 1983 Act of a

person certified under Part 4 of ATCSA, or whether each case was considered individually.

We received a response stating that each case was assessed on the basis of individual needs,

and that the Home Secretary’s initial assessment was reviewed regularly through the

mechanisms of the Special Immigration Appeals Commission (SIAC) and Mental Health

Review Tribunal (MHRT). We remained concerned, however, at whether the structures for

formal review for detention under the Mental Health Act were hampered by restrictions on

the availability of evidence and transparency of process that were inherent in the detention

process under ATCSA231. We were not able to assuage our concerns as we were party neither

to SIAC nor MHRT hearings in the case of Mr Abu Rideh, and our request to the MHRT for

information on the Tribunal’s ruling was declined. The Commission was clearly not entitled

to examine the working of SIAC, and does not extend its monitoring to the functions of the

MHRT (see Chapter 4.107 above). We did visit Mr Abu Rideh and monitored his care under

the Act In hospital. In June 2004 we submitted our concerns over the automatic placement

of ATCSA detainees in Broadmoor Hospital, and the degree to which the MHRT was
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229 Section 48 of the Mental Health Act 1983 allows the transfer of unsentenced prisoners to hospital at the
Secretary of State’s discretion, where the prisoner is suffering from mental illness or mental impairment of a
nature or degree which makes it appropriate for him to be detained in a hospital for medical treatment and
is in urgent need of such treatment. This threshold is considerably lower than that for detention in hospital
under the civil powers of the 1983 Act, which also requires that treatment must be necessary for the health
and safety of the patient or for the protection of others and that such treatment cannot be given unless the
person is so detained.

230 Quoted in Audrey Gillan ‘Give me an injection and I will be dead’, The Guardian 5/5/04 

231 In particular, we have in mind the criticisms of ATCSA Part 4 certification as a form of detention without
charge or trial, without legal representation of choice and without disclosure of evidence to the accused. It
seemed questionable to the MHAC whether the review mechanisms of the MHRT and SIAC could provide
an opportunity for a fair challenge of decisions over the appropriate level of security provision. In part, this
is simply because the patient and his legal adviser were not party to all of the evidence available to the judicial
body, at least in the case of SIAC hearings. In the case of the MHRT, the judicial body itself could not be a
party to all the evidence that was presented as justification of the patient’s certification under Part 4 of
ATCSA, and had no business in considering whether such certification is valid. We presumed that SIAC
hearings regarding transferred prisoners do not adopt the evidential and procedural focus on clinical
appropriateness of the MHRT. In theory, the two judicial bodies had discrete roles, with SIAC reviewing
certification under ATCSA and the MHRT reviewing detention under the Mental Health Act 1983, but in
reality it was not a simple matter to disentangle one legal mechanism, or the justification for its use, from the
other, particularly when the justification for placement in high secure psychiatric provision was argued on
non-clinical grounds.



fettered in considering that placement, to the Joint Committee on Human Rights’ review of

counter-terrorism powers232.

5.127 It was revealed in June 2005 that the European Committee on the Prevention of Torture and

Inhuman or Degrading Treatment or Punishment (CPT) had visited Mr Abu Rideh in

March 2004 and had informed the UK Government that it believed his placement at

Broadmoor Hospital to be clinically inappropriate. The CPT noted apparent serious deteri-

oration of Mr Abu Rideh’s condition and feared permanent damage. Following its visit the

CPT requested his transfer as a matter of urgency to a different type of treatment facility233.

5.128 The Government has categorically rejected the assertion of the CPT that the situation of

ATCSA detainees, including that relating to the Mr Abu Rideh, ‘could be considered as

amounting to inhuman or degrading treatment’ implying a breach of Article 3. The UK

Government maintains that throughout their detention individuals received ‘humane and

decent treatment and the appropriate levels of medical and psychological care’234. We do not

doubt that, with some exceptions in the case of staff members who were disciplined

following substantiated complaints made by Mr Abu Rideh, the clinical and nursing staff at

the hospital did indeed do their best to provide humane and decent care. We do question

whether the placement should be described as having been an ‘appropriate level’ of care.

5.129 In the published response to the CPT, the Government stated that the Home Secretary’s

decision that a High Security Hospital placement was appropriate for Mr Abu Rideh ‘was

accepted by the MHRT … an independent judicial body, which has powers under the

Mental Health Act 1983 to discharge restricted patients’235. In our view this response is

factually incorrect, for the following reasons:

(i) The response does not make clear that the risk assessment upon which the Home
Secretary justified a High Security Hospital placement was focussed upon his
suspicion that Mr Abu Rideh was a ‘terrorist’ as broadly defined at s.21 of ATCSA236,
rather than upon his mental state and consequent need for particular levels of psychi-
atric care. In this sense, however, we concede Mr Abu Rideh was not treated differ-
ently to any other transferred prisoner, in that the security requirements for a
patient’s care need not be limited to clinical requirements alone, but must take
account of wider security needs including those presented by the nature of the
criminal charge or conviction against that patient.
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232 Joint Committee on Human Rights (2004) Review of Counter Terrorism Powers. Eighteenth Report of
Session 2003-04. HL paper 158, HC 713, August 2004. pp. 63.

233 Council of Europe (2005a) Report to the Government of the United Kingdom on the visit to the United
Kingdom carried out by the European Committee on the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) from 14 to 19 March 2004. CPT/Inf (2005)10. Strasbourg, 9 June 2005. Para
7.

234 Council of Europe (2005b) Response of the United Kingdom Government to the report of the European
Committee on the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) on its
visit to the United Kingdom from 14 to 19 March 2004. CPT/Inf (2005)11. Strasbourg, 9 June 2005. Para 15.

235 Council of Europe (2005b) supra para 26.

236 s.21 of ATCSA 2001 allowed the detention of suspects whom were believed by the Secretary of State to be a
risk to national security, and were suspected by him either of (i) being involved in the planning or
commission of terrorist acts, or (ii) of being a member of a terrorist group, or (iii) of having ‘links with’ a
terrorist group. It would seem from the SIAC judgment of October 2003 that Mr Abu Rideh was detained
under suspicion of ‘having links’ with terrorist groups, and that the main focus of such suspicion was his
fundraising activities related to his charitable work.



(ii) However, Mr Abu Rideh was treated differently in comparison with other transferred
prisoners (i.e. those detained under powers other than ATCSA) in that the allegations
against him that would justify the level of security required for non-clinical aspects of
his detention were neither revealed to the patient, his legal representative, nor the
MHRT. Instead, the justification for high security care in Mr Abu Rideh’s case was
presented to the MHRT in the form of previous executive and judicial (SIAC)
determinations over Mr Abu Rideh’s certification as a suspected ‘terrorist’ within the
broad meaning established under s.21 of ATSCA. More importantly, given the role
that the Government has claimed for the MHRT in its response to the CPT report, the
Secretary of State made representation to the MHRT arguing that the MHRT had
‘neither jurisdiction, competence or expertise in relation to matters of national
security and no remit to question the Secretary of State’s belief over national
security’237. The question of the appropriate level of security was therefore argued by
the Secretary of State to be ‘a matter for the Secretary of State and not the Tribunal’ so
that it was ‘plainly inappropriate for the Tribunal in any way to comment upon the
level of security which is appropriate for Mr Abu Rideh’s detention’238. The solicitor
acting for Mr Abu Rideh at his MHRT hearing has written that she was told on the
day of the MHRT hearing by counsel for the Home Office that, if she attempted to
argue that Mr Abu Rideh could safely be moved to a specialist nursing home which
had been identified as potentially suitable for his care by his clinical team at
Broadmoor Hospital, a Home Office witness would be called to give evidence that
other allegations, including allegations of violent or potentially violent behaviour,
‘might’ have been made in closed session of previous SIAC hearings239. No
information passed to Mr Abu Rideh and his representatives in connection with
SIAC hearings had previously (including at the time of the SIAC hearings
themselves) raised any allegations of violent behaviour, and the closed nature of the
evidence prevented any questioning of whether such evidence existed and what it
comprised of.

(iii) The Government response to the CPT report is disingenuous in implying that the
MHRT’s ‘powers under the Mental Health Act 1983 to discharge restricted patients’
were exercisable in relation to Mr Abu Rideh. The Home Secretary, having told the
Tribunal that it was not appropriate for it to consider making any recommendations
regarding transfer to lesser security hospitals, further argued to the Tribunal hearing
that the question of whether Mr Abu Rideh should be discharged from hospital had
to be approached ‘by reference to the practical alternative’: i.e. whether he should be
returned to prison. The Tribunal duly accepted that ‘the reality is that the Tribunal’s
decision could only result in the patient being returned to prison … or remaining in
Broadmoor or some other secure hospital’240.

5.130 We note that the CPT was ‘not convinced’by the reply of the UK Government that Broadmoor

Hospital was the most appropriate setting for Mr Abu Rideh in view of his clinical needs and
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237 Outline submission of the Secretary of State for the Home Department for Mr Abu Rideh’s MHRT hearing
of the 9 January 2004.

238 ibid.

239 London Review of Books ‘Suspicion of Terrorism; Lucy Scott-Moncrieff on Mahmoud Abu Rideh, detained
without trial’. 5 August 2004, p.22-24. the nursing home had been identified by the RMO in charge of Mr
Rideh’s treatment to provide him with appropriate treatment and care, and also meet the security require-
ments of the Home Office through preventing unsupervised access to telephones and providing escorts
whenever he went out. Within three months of opposing such arrangements, the Home Office released Mr
Abu Rideh on bail arrangements with little psychiatric support and an electronic tag as a security measure.

240 Application of Mahmoud Abu Rideh, hearing 9 January 2004, Broadmoor Hospital. Reasons for the
Tribunal’s decision, para 12.



the risks he presents to the public241. The Committee concluded that the approach of the UK

Government ‘which appears to give little weight to therapeutic considerations – and thus to

the patient’s well-being – is not, in the opinion of the Committee, acceptable’242.

5.131 The CPT recommended that UK authorities should take the necessary steps to ensure that Mr

Abu Rideh, ‘whose mental state has seriously deteriorated whilst in detention, benefits without

further delay from the whole range of treatment required by his condition’243. Since all those

detainees who were transferred to hospital under the Mental Health Act were entitled to

appropriate aftercare upon their discharge, we are greatly disappointed at reports of poor

provision and lack of support offered the men, exacerbated by the conditions of control orders

attached to their release244. We are, of course, extremely concerned that men whose previous

imprisonment led to serious mental disorder and transfer under the terms of the Mental Health

Act were subsequently re-incarcerated on an indefinite basis whilst awaiting deportation.

The community treatment of mentally disordered
offenders

5.132 A substantial proportion of formal arrangements involving mentally disordered offenders

involve community-based supervision. Figure 159 below shows some figures from 2002, the

latest year for which complete data is available.

Number of times  Outstanding cases 
used in 2002 as at 31/12/02

Psychiatric probation245 343 700246

Restricted patients conditionally   247 1,200248

discharged from hospital 247

Section 37 Guardianship249 26 6

Fig 159: community-based supervision of mentally disordered offenders.

5.133 The above data shows that the courts passed over 350 community-based orders for psychi-

atric supervision in 2002, usually with requirements that a patient resides in a specified

place and receives psychiatric supervision with input from a social worker or probation
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241 Council of Europe (2005a), para 11.

242 ibid.

243 ibid.

244 See, for example, Michael White and Vikram Dodd ‘Teething troubles hit new terror act’, Guardian 14/03/05;
Audrey Gillan and Falsal al Yafai ‘Control orders exposed’, Guardian, 24/03/05.

245 Home Office Probation Statistics 2002 (published January 2004), table 5.3.

246 This estimate based upon Home Office Probation Statistics 2002: the total number of outstanding probation
orders in 2002 (116,859; table 5.3) against the total number starting probation service supervision (58,154;
table 3.10). Probation orders can last up to three years: in 2002, the average length was 16 months, with 11%
of community rehabilitation orders less than 1 year, 53% between 1 and 2 years, 33% between 2 and 3 years;
and 2.5% the full three years (table 3.12). We have therefore estimated ongoing psychiatric probation orders
to be about double the number of court orders for psychiatric probation over the year.

247 Home Office Statistics of Mentally Disordered Offenders 2003 (published December 2004), table 16.

248 See paragraph 5.137 below

249 Department of Health Guardianship under the Mental Health Act 2004 (published August 2004) table 1.



officer. Similar conditions would have been imposed upon the 250 restricted patients who

were conditionally discharged from hospital into community supervision in that year. This

is a significant proportion of all mental health disposals of offenders: by comparison, in

2002 the courts required under s.37 of the Act the hospitalisation of just 873 people.

5.134 In common with other ‘criminal-justice’ powers relating to the mentally disordered, these

numbers are dwarfed by the use of formal psychiatric compulsion in civil cases. For

example, the courts’ use of Guardianship in 2002 amounted to less than 3% of all Mental

Health Act Guardianship applications over the year250.

Recommendation 58: Research on mentally disordered offenders made subject to
community-based orders for psychiatric supervision (whether under probation,
guardianship or conditional discharge) could provide useful insight into the potential benefits
and pitfalls of non-residential treatment orders under the Mental Health Bill proposals.   

Conditional discharge

5.135 The Home Office or MHRT may conditionally discharge detained patient who is subject to

a restriction order under ss.41 or 49. There are no statutory limitations to the conditions

that may be attached to such discharges, and the power of the Home Secretary to recall a

conditionally discharged patient to hospital is not linked to any breach in such conditions.

There is no power to give treatment without consent, but a patient’s compliance with

treatment is usually a condition of discharge. Figure 160 below shows the gradual rise in use

of conditional discharge over the last 30 years against the sharp increase in detentions of

restricted patients.

Fig 160: conditional discharge and recall against admissions of restricted patients, 1974 - 2003251
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250 ibid.

251 Data sources: Statistics of mentally disordered offenders, England and Wales. Home Office Research &
Statistics Directorate / National Statistics. 1974-5: 31/85, 1976-7: 28/88, 1978-9: 16/90, 1980: 29/91, 1981:
02/93, 1982: 04/94 (tables 3, 10), 1983: 01/95 (tables 3, 11), 1984: 20/95 (tables 3, 10), 1985: 20/96 (tables
3, 11), 1986: 20/97, 1987: 19/98, 1988: 7/00, 1989: 21/00, 1990: 22/01, 1991: 13/02, 1992: 14/03, 1993 -
2003: 16/04, (tables 3, 16).
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5.136 Between 1994 and 2003 an average of approximately 200 patients were conditionally

discharged from detention in hospital each year, against an average annual recall of about 80

conditionally discharged patients252. As can be seen from figures 160 and 161, the actual

numbers of both conditional discharges and recalls have risen over this time, and are now at

their highest level on record (295 conditional discharges and 118 recalls during 2003). It has

been stated that recalls to hospital are always instigated by the supervising psychiatrist and

not the Home Office253. We discuss the rise of restriction orders at paragraph 5.99 et seq

above. The rate of successful appeal to the MHRT against conditions post-discharge254 is not

published.

Fig 161: conditional discharges and recall to hospital of restricted patients, 1974 - 2003255

5.137 The number of conditionally discharged patients under active supervision in the

community is estimated at 1,200 by the Home Office, with supervision undertaken by social

services departments and the probation service, with the lead supervisor being chosen

according to the needs of the patient, local knowledge among the agencies’ staff 256 and of

course service availability. The majority appear to be supervised by social workers: at the 31

December 2002, only 126 conditionally discharged patients were reported to be supervised

by probation officers257.
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252 Home Office Statistics of Mentally Disordered Offenders 2003, table 3

253 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill. Vol 3. (Memorandum
from Dr Andrew Horne, DM 308, para 2.3).

254 MHA 1983 s.75

255 Data sources: as for fig 160 above.

256 Home Office Notes for Social Supervisors, 1997, para 12

257 Home Office Probation Statistics 2002, table 5.3
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5.138 Throughout the lifetime of the Act, as a result of a 1982 decision by the ECtHR, the Home

Secretary has shared the power to discharge patients absolutely or subject to conditions with

the Mental Health Review Tribunal (see paragraph 5.100 above). At figure 163 below we

show that the MHRT has become, over the lifetime of the 1983 Act, the most frequent user

of this power. We discuss the implications of this more broadly at paragraph 5.108 above. At

figure 162 below, we show the periods spent in hospital before conditional discharges are

granted.

period in hospital before number of patients percentage of patients 
conditional discharge

under 2 years     24 8.3

over 2 to 5 years 117 40.2

over 5 to 10 years 79 27.1

over 10 to 20 years 46 15.9

over 20 to 30 years 17 5.8

over 30 years 8 2.8

total 291 100

Fig 162: time spent in hospital prior to conditional discharge, 2003258

Fig 163: conditional discharge of restricted patients by deciding authority, 1974 - 2003259
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258 Data source: Statistics of mentally disordered offenders, England and Wales. National Statistics. Bulletin 16/04,
table 16a. Total excludes 4 unsentenced or untried patients (all conditionally discharged after more than six
months but without further data available). Period in hospital includes previous hospitalisations.

259 Data sources: as for fig 160 above.
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5.139 In this reporting period we have encountered conditionally discharged patients who are

detained in hospital under the civil powers of s.3 of the Act. In two cases encountered in a

London hospital we found little evidence that staff were aware of the patients’ status (the

conditions imposed upon the patient would be suspended but not cancelled by detention

under civil powers) nor of contact having been made with the Home Office. Whilst we

noted that the motivation in this example may have been to detain a patient using the least

restrictive means appropriate, we were concerned that this could circumvent the risk-

control mechanism of conditional discharge and the Home Office’s supervisory function.

We advised the hospital to ensure contact was made with the Home Office.

5.140 In its advice to supervising psychiatrists and social supervisors, Government indicates that

it welcomes use of informal admission or civil detention to readmit a conditionally

discharged patient in an urgent situation260. Where a supervising psychiatrist feels that such

a patient’s mental state or behaviour is putting the patient or others at immediate risk, then

local action (including using powers under ss.2, 3 or 4 of the 1983 Act) should be taken, with

the Home Office being informed without fail so that official recall to hospital can be

considered261. The guidance for supervising psychiatrists suggested until recently that one

broad criteria for recall was that ‘it is generally inappropriate for a conditionally discharged

patient to remain in hospital for more than a short time informally or under civil powers of

detention’262, but the revision of this guidance has altered this to suggest that  

if the use of civil powers is necessary to detain a patient or enable compulsory treatment
to be given, immediate recall will almost invariably be appropriate to regularise the
restricted patient’s status under the Act263

The need for such regularity is not a specifically legal one. It was confirmed in R v North West

London Mental Health NHS Trust ex parte Stewart [1997]264 that it was lawful to detain a

conditionally discharged patient under s.3, and that Parts II and III of the 1983 Act are not

mutually exclusive but may co-exist and operate independently of each other. The regularity

required by the Home Office guidance is rather the reinstatement of the regime of control

over a patient who is under its supervision and whose condition has deteriorated

sufficiently to warrant civil detention. In this, however, the Government’s guidance conflates

civil detention criteria with such matters as may be indicative of an increase in ‘the degree of

danger which the particular patient might present’ 265 leading to the need to recall. We trust

that a degree of flexibility will be maintained in the operation of this policy.
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260 Home Office (1997) Notes for the Guidance of Supervising Psychiatrists; Mental Health Act 1983 Supervision
and After-Care of Conditionally Discharged Patients, para 54

261 ibid. para 50. See also Notes for the Guidance of Social Supervisors; Mental Health Act 1983 Supervision and
After-Care of Conditionally Discharged Patients, para 69. These guidance notes were extant and available
from Home office website as of October 2005, although contact information given for the Home Office and
MHRT was no longer valid.

262 Notes for the Guidance of Supervising Psychiatrists, para 52 (pre 2004 revision); 54 (revised version). Our
emphasis.

263 ibid. para 54, revised version.

264 R v North West London Mental Health NHS Trust ex parte Stewart [1997] 4 All E.R. 871

265 Notes for the Guidance of Supervising Psychiatrists



The role of Guardianship in the treatment of mentally disordered
offenders 

5.141 Guardianship Orders under s.37, like their civil equivalent, are designed to ‘ensure that [an]

offender receives care and protection rather than medical treatment’266. The Guardianship

power enables the court to require the offender to:

• attend a specified place for medical treatment (but not to provide treatment in the face of
a refusal of consent) or for occupation, education or training;

• to live at a specified place; and 

• to ensure access is given to professionals and specified persons.

5.142 Guardianship is very little used in the criminal justice system, with Guardianship orders

under s.37 accounting for an average of eleven court disposals each year over the last decade

(figure 164 below); or just 3% of all Guardianship orders made under the Act overall. There

is no evidence that, prior to the 1983 Act, Guardianship was used in the criminal justice

system to any more significant extent267. This may because there is little to distinguish the

powers available through Guardianship from those available under probation orders, which

we discuss in the next section of this report.

Fig 164: Guardianship as a court disposal, 1966 - 2004268

5.143 Under the proposals of the draft Mental Health Bill 2004, Guardianship powers would cease

to exist altogether. Courts would have a disposal option of a non-residential treatment order

in their place, although this has the potentially significant extra power of being able to

authorise treatment without consent. In practice, however, it is unclear how significantly

different such powers will prove to be. Although a patient who is expected to take
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266 Home Office Circular 66/90

267 In 1968 it was stated that Guardianship Orders under s.60 of the Mental Health Act 1959 ‘have always been
insignificant in numbers, averaging about 17 a year’ (Walker, N. & McCabe, S. Hospital Orders in de Reuck,
A.V.S. & Porter, R. [eds] (1968) The Mentally Abnormal Offender. London: J&A Churchill Ltd). Data from
the 1970s suggests that this fell to between 5 and 10 uses per year during that decade (DHSS/Home Office
(1978) Review of the Mental Health Act 1959 (Cmnd 7320) Table 3, p.103).

268 Data source: 1984-96 from Department of Health (2001) Guardianship under the Mental Health Act 2000.
1997-2004 from Department of Health (2004) Guardianship under the Mental Health Act 2004.
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medication under current Guardianship powers cannot be forced to do so, defaulting on

such treatment could instigate an admission to hospital if the conditions for detention (and

subsequent deprivation of liberty) under civil powers are met. A patient required to comply

with a non-residential treatment order under proposed powers would similarly need to be

compulsorily admitted to a hospital or other healthcare environment for medication to be

administered in the face of resistance, but such resistance itself would generally comprise

the criteria for the deprivation of liberty that this admission would entail. To this extent,

non-residential treatment orders involve an implied level of coercion that is not present in

current Guardianship arrangements. For this reason we consider that probation will remain

the nearest equivalent to current powers under s.37 Guardianship Orders under the legal

framework proposed for the next Mental Health Act.

Psychiatric Probation

5.144 Probation has been an available option to courts for over a century, as a formal enactment of

the ancient common law technique of binding-over to be of good behaviour269. Probation

provides for an offender to remain at liberty but under the supervision of an officer of the

court and liable, if not of good conduct, to be recalled for the court to consider further

sentencing options. For just over half a century statute has allowed courts to require a

probationer to undergo psychiatric treatment as a condition of his or her probation270.

5.145 Treatment requirements may range from keeping psychotherapy or psychiatric clinic

appointments to residence in hospital as an inpatient. As with all ‘requirements’ to undergo

psychiatric treatment as conditions of probation, where a probationer is required to reside

in hospital he or she does so technically as an informal patient (all probation orders require

the consent of the probationer in principle)271. Although there are no formal sentencing

guidelines or advice regarding the criteria for psychiatric probation, it can be generally

assumed that psychiatric probation is usually considered appropriate in cases which would

not warrant detention under Mental Health Act powers272.

5.146 Courts have passed down probation orders with requirements for residential psychiatric

treatment in an average of 54 cases each year for the last ten years of available data (1993
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269 Probation legislation may be dated from the Summary Jurisdiction Act 1879 and Probation of First
Offenders Act 1887, although probation officers were not established until the Probation of Offenders Act
1907 or institutionalised until the Criminal Justice Act of 1925. Many subsequent Acts of Parliament (such
as the Criminal Justice Acts between 1925 and 1993, the Powers of the Courts Act 1973 and the Crime and
Disorder Act 1998) further developed probation practice, balancing (with different emphases at different
times) the potentially competing aims of punishment and rehabilitation/treatment.

270 The first explicit statutory power to require psychiatric treatment as a condition of probation was given by
the Criminal Justice Act 1948, s.4. See Grünhut, Max (1963) Probation and Mental Treatment. London,
Tavistock, pp5, and note 282 below.

271 Research on attitudes of probationers (Mair, G. and May, C. (1997) Offenders on Probation. Home Office
Research Study 167, pages 38 & 49) suggests that many are unsure whether their participation in certain
activities whilst on probation was a condition of the order or on an entirely voluntary basis. It is common, of
course, for probation officers to encourage clients to contact organisations or agencies other than those
specified in any probation order requirement for help with their problems.

272 See for example Gostin, L. O. (1977) A Human Condition Volume II, London, MIND, p195-7, and Walker, N.
& McCabe, S. ‘Hospital Orders’ in de Reuck, A.V.S. & Porter, R. [eds] (1968) The Mentally Abnormal
Offender. London: J&A Churchill Ltd, p.220.



–2002). Such residential orders amount to slightly less than one in ten of all probation

orders over this time where psychiatric treatment is a requirement273.

5.147 Probation with a requirement for psychiatric treatment is currently the second most

common court disposal of cases where the court recognises the offender as suffering from a

mental disorder warranting intervention (court orders under the Mental Health Act 1983

are used three times as frequently274). The extent of this use of probation has fluctuated over

the period when the Mental Health Acts of 1959 and 1983 have been in force. For at least a

decade prior to 1985, psychiatric probation seems to have been used more frequently as a

court disposal than hospital orders under the Mental Health Acts. Figure 165 below

compares the usage of psychiatric probation orders against court disposals under the two

Mental Health Acts where we have available data.

5.148 In the mid-1980s psychiatric probation was described as showing an overall trend towards

disuse275. This trend appears to have flattened out since that time, and the rate of probation

disposals has remained relatively stable over the last ten years. A broader historical

perspective (insofar as the limited availability of data allows) appears to show the following

trends:

• Non-residential psychiatric probation orders gradually increased in number over the
lifetime of the 1959 Act, then declined during the lifetime of the 1983 Act back to the
levels similar to their original rate during the 1950s (see figure 166, page 424)276. Neither
of these changes in usage can be confidently ascribed as an effect of the Mental Health
Acts as alternative disposal mechanisms. Although the 1959 Act introduced
Guardianship as an alternative non-residential court disposal to psychiatric probation,
Guardianship orders by the courts do not appear to have averaged a frequency of more
than 20 cases during the lifetime of either Mental Health Act (see figure 164). It is
possible that treatment requirements that used to be classified as ‘psychiatric’ are no
longer recognised as such (for example, since 1991 probation orders have been able to
specify requirements for drug or alcohol treatment, and certain behavioural therapies
(such as anger management etc) have been mainstreamed into wider probation
activities).

• Residential psychiatric probation orders are now used much less than non-residential
probation orders (see figure 166). Prior to the passing of the 1959 Act, residential orders
were used about equally as often as non-residential orders, but they are now used in only
one in ten probation orders that have a psychiatric treatment requirement.
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273 The average annual number of probation orders with requirement for psychiatric treatment over 1993 to
2002 was 578 (see fig 166, page 424).

274 The average annual number of Mental Health Act Hospital Orders over 1993 to 2002 was 1,740 (fig 148, page
396), compared over the same period to an annual average of 578 probation orders with requirement for
psychiatric treatment (fig 166, page 424).

275 Gunn, J. & Taylor, P. [eds] (1993) Forensic Psychiatry: Clinical Legal and Ethical Issues. London, Butterworth
Heinemann, p.784

276 Although we should be cautious of assuming that this implies use of probation for the same reasons as pre-
1959, or for the same groups of people. It is clear, for example, that probationary psychiatric treatment
requirements were imposed upon persons convicted of homosexual acts or of attempted suicide: in 1953, 34
of the 636 probation orders resulted from homosexual offences involving adults (‘where young men [aged]
between 21 and 30 are strongly represented both in court cases generally and in the treatment group’), and
65 from prosecution of attempted suicides (Grünhut, Max (1963) Probation and Mental Treatment. London,
Tavistock, pp.16).



When the 1959 Act came into force there was a slight fall in the frequency of psychiatric

probation orders, which suggests that some cases which in the previous year would have

received probation orders were instead given hospital orders under s.60 of the 1959 Act277.

Although this dip in usage soon reversed, as both probation and hospital orders became

more widely used in the 1960s, it remains likely that courts will consider making hospital

orders under the Mental Health Act for any offender whose apparent requirement for

psychiatric treatment warrants in-patient status. It does therefore seem likely that the rise in

the use of MHA s.37 over the first decade of the 1983 Act may be linked to the fall in the use

of probation requiring hospital residency.

5.149 There are a number of potential limitations of the probation as a vehicle for psychiatric

compulsion:

• Perhaps most importantly, treatment requirements of probationers do not provide
formal powers to provide treatment without consent. The probationer is therefore
treated on an informal basis, and as such retains the right to refuse treatment. Failure to
comply with the requirement of treatment – which might include leaving a hospital
against medical advice, or failing to keep an outpatient appointment – can be regarded as
a breach of probation, allowing the court to consider a different sentencing option or
impose a further penalty. Courts are generally enabled to recognise refusals of treatment
as reasonable if they are minded to do so: a refusal of consent is not an automatic breach
of bail conditions278.

• Probation orders extend for a maximum of three years (at the time of the 1959 Act’s
passing this was just one year279), after which time (if the probationer has not defaulted
on requirements set) all control lapses.

• The medical criteria for deciding on a commitment to a psychiatric probation order are
not, and never have been, very clear280. It is likely that psychiatric probation is generally
used where detention under the Mental Health Act would be unjustifiable or unlawful,
but there is nothing in the law to prevent it being used as an alternative to the Mental
Health Act even where the conditions for detention under the latter are met. It is
possible, given the likelihood that offenders considered for psychiatric probation are
relatively ‘low-risk’, that the general lack of clarity dissuades courts from making specific
conditions for psychiatric treatment where more general probationary conditions may
appear to suffice. The possibility of requirements for psychiatric treatment is not
mentioned in Government guidance for sentencers on community sentences281.
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277 Walker, N. & McCabe, S. ‘Hospital Orders’ in de Reuck, A.V.S. & Porter, R. [eds] (1968) The Mentally
Abnormal Offender. London: J&A Churchill Ltd. p.220

278 ibid., p.71 

279 Criminal Justice Act 1948 

280 Indeed the lack of clear definition of or criteria for ‘psychiatric treatment’ could be a factor in the apparent
decline of psychiatric probation, and that apparent decline itself may simply be a reflection of changing
terminology. Relatively recent legislation (i.e. the Criminal Justice Act 1991 and subsequent amendments)
have increasingly made explicit powers to require treatment for drug and alcohol addiction, thus differenti-
ating these requirements from ‘psychiatric probation’ where they once may have been classified. Similarly, it
is not clear whether past definitions of ‘psychiatric treatment’ may have encompassed the sorts of ‘offending
behaviour programmes’ (i.e. ‘aggression replacement therapy’; ‘integrated domestic abuse programme’ etc)
that are now no longer counted as such.

281 See National Probation Service, Information for Sentencers: A guide to the main community sentences for
adults, www.probation.homeoffice.gov.uk



• It is possible that resource limitations restrict medical recommendations for psychiatric
treatment, given that such treatment is likely to take up out-patient places for which
there are likely to be considerable pressure if not waiting-lists.

5.150 The MHAC has long been concerned at the hidden forms of coercion over informal patients

(especially those who lack capacity to refuse treatment), and has raised the problem of de

facto detention since its inception. Psychiatric probation orders (perhaps especially where

these require residence in hospital) are a rather overt form of de facto detention or coercion

of ostensibly ‘informal’ patients, with which the UK Government itself has not always been

comfortable282. However, given the fact of the Court’s involvement in the imposition of

probation, probation does not share the inherent Article 5 problems relating to the absence

of formal admission procedures for informal patients subject to de facto detention under the

common law (see Chapters 1.1 and 3.3 et seq above). Furthermore, concern that

probationers are thereby coerced into social treatment of unproven efficacy, or into medical

treatment which may itself involve unpleasant side-effects, etc, must be balanced against the

fact that to withhold the offer of probationary treatment on these grounds (i.e. that free

choice is denied by the likelihood that the only other option may be prison) is to deprive

potential patients of choice altogether283. The solution suggested by the authors of Forensic

Psychiatry over a decade ago is not at all incompatible with the current Government agenda

of patient empowerment and choice across all aspects of healthcare:

the response to the risks of pressures must be impeccable practice in enhancing the
choices and freedom of choice as far as possible.284

Such ‘impeccable practice’ in terms of probation would mean, for example, that:

the roles and expectations of each participant in the probation contract should be very
clear to each before an order is made, each potential client should be entitled to read all
the probation and medical reports material to the decision, and to question the conclu-
sions without prejudicing the support of the probation officer or psychiatrist.285

We hope, although we are no position to tell, that the influence of the Human Rights Act and

the requirements of equality of arms before the law ensures that such impeccable practice,

which mirrors the expectations for patient choice in other aspects of mental health services,

applies to the courts’ use of psychiatric probation.
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282 In 1932 the Report of the Departmental Committee on Persistent Offenders (Cmnd 4090) suggested that ‘a
certain number of offenders [‘some cases of indecency and certain other sexual offences, magpie thefts and
some minor peculations, as well as some cases of arson, violence and wilful damage to property’] might
derive benefit from treatment while on probation’ (paras 108, 117). But Home Office guidance (20 April
1934) stated that any demand for treatment by a probation order was incompatible with the voluntary
character of the treatment of non-certified patients under the Mental Treatment Act 1930. Whilst the courts
could not make psychiatric treatment a requirement of probation, it was however acceptable for the courts
‘to take a lenient course’ in suitable circumstances when arrangements had been made by friends or relatives
for the offender to receive appropriate treatment. Enthusiasm for the psychological treatment of crime in
the late 1930s put a stress on this restriction of court power, and on the eve of the war one London police
court magistrate interpreted his powers under the 1907 Probation Act to extend to the setting of treatment
requirements for a number of cases. Explicit powers were included in the Criminal Justice Bill of 1938, which
led to their enactment in s.4 of the Criminal Justice Act 1948.

283 Taylor & Gunn [eds] (1993) supra p.785

284 ibid.

285 ibid.



Psychiatric probation as a precursor of community treatment orders?

5.151 At paragraph 5.143 above, we suggest that probationary disposals with requirement of

psychiatric treatment provide essentially similar powers of compulsion over patients as

Guardianship under s.37 of the Mental Health Act, to the extent that the two disposals are

probably interchangeable. Under the draft Mental Health Bill 2004 proposals, Guardianship

would be abolished, although the courts would be enabled to give a non-residential

treatment orders to patients falling within the scope of Mental Health Act powers. Given the

very broad scope of the Bill as drafted in 2004, the power to make a non-residential

treatment order would appear likely to be applicable to almost any conceivable case where

Guardianship or psychiatric probation might be used in the current legal framework. We

doubt, however, that psychiatric probation would even then fall into disuse. It may be that

the conditions of psychiatric supervision of treatment are secondary in the court’s reason

for passing a probation order, in which case the Mental Health Act option may not be more

attractive just because it is available. Also, we expect the conditions for compulsion under a

future Mental Health Act to be tightened in light of the concerns of the Joint Committee on

the draft Mental Health Bill286, which may mean that psychiatric supervision remains used

for persons who fall outside of the criteria for compulsion under Mental Health Act powers.

5.152 We are not aware that the potential overlap between probation and court-ordered non-

residential treatment has been considered in any depth by Government. Without consider-

ation of these issues it may be difficult to provide meaningful sentencing guidelines or

protect against unintended consequences of changing legal structures (see recommen-

dation 58, page 413 above).
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286 Joint Committee on the Draft Mental Health Bill (2005) Draft Mental Health Bill . Vol 1, chapter 3.
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A full list of publications (including the Annual Report 2004/05; and responses to consultations etc)

can be obtained from the MHAC secretariat or through the MHAC website. (www.mhac.org.uk)

Stationery Office publications of MHAC reports are available from the MHAC website or from TSO

stockists:

Placed Amongst Strangers: the Tenth Biennial Report of the Mental Health Act Commission

2001-03 (2003) ISBN: 0-11-322652-7

Safeguarding children and adolescents detained under the Mental Health Act 1983 on adult

psychiatric wards (2004) ISBN: 0-11-322685-3  

Publications listed below are available from the MHAC website or direct from the Commission:

Patient information leaflets

Leaflets are available in English, Urdu, Bengali, Gujarati, Punjabi, French, German, Somali,

Vietnamese, Cantonese, Mandarin, Tamil, Spanish, and Welsh.

Leaflet 1 - Information for detained patients about the Mental Health Act Commission 

Leaflet 2 - Information for detained patients about consent to treatment - Medication 

Leaflet 3 - Information for detained patients about consent to treatment - Electroconvulsive

Therapy (ECT) 

Leaflet 4 - Information for detained patients about how to make a complaint  

Leaflet 5 - Information for patients about Neurosurgery for Mental Disorder (Psychosurgery)

and the Mental Health Act Commission

Practice & guidance notes

Guidance for Commissioners on monitoring the use of seclusion 

Mental Health Act Code of Practice - suggested annotations to reflect case law and other changes

since publication 

Voting and detained patients 

Government statements on the European Court of Human Rights’ judgement in HL v UK (the

‘Bournewood case’) 

Guidance for Responsible Medical Officers following the PS case 

Issues relating to children and minors detained under the Mental Health Act 1983   

Guidance on the treatment of Anorexia Nervosa under the Mental Health Act 1983 
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You can contact the Mental Health Act Commission at the following address:

Mental Health Act Commission 

Maid Marion House

56 Hounds Gate

Nottingham

NG1 6BG

Tel: 0115 9437100

Fax: 0115 9437101

E-mail: Chief.executive@mhac.org.uk

Website: www.mhac.org.uk 

Appendix F

How to contact the Mental Health Act Commission

Guidance on the administration of Clozapine and other treatments requiring blood tests under the

provisions of the Mental Health Act 

Use of the Mental Health Act 1983 in general hospitals without a psychiatric unit 

General Practitioners and the Mental Health Act 

Issues relating to the administration of the Mental Health Act in independent hospitals 

Issues surrounding sections 17, 18 and 19 of the Mental Health Act 

Nurses, the administration of medicine for mental disorder and the Mental Health Act 1983 

Guidance for RMOs: R (on the application of Wooder) v Dr Feggetter and the Mental Health Act

Commission 

Guidance for SOADs: R (on the application of Wooder) v Dr Feggetter and the Mental Health Act

Commission 

Scrutinising and rectifying statutory forms for admission under the Mental Health Act 

Guidance for Commissioners on consent to treatment

Taking a consistent approach to the use of CCTV in NHS and PVH mental health units

The House of Lords’ Munjaz judgment (in preparation)  

Copies of MHAC Policy Briefings to Commissioners (12 issues between 2002 and 2005) are also

available from the MHAC website.
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absent without leave (AWOL), 4.43–7, 44f, 44r, 45f, 292,
298, 304

Accident and Emergency (A&E) departments, 4.179–85

activities, 2.51–2, 51f, 52f; 4.271–4

Acute Behavioural Disturbance, 4.181

admissions, 4.1–36; 5.101f

and Article 8, 3.10

of children and adolescents, 2.49

compulsory, 2.7, 71, 72

under CPIA, 5.12

delays in, 2.26

emergency powers, 4.20–4, 21f

formal, 3.33, 45

independent sector, 2.17–8, 18f

informal, 3.7; 4.4, 10f

involuntary, 2.59f; 3.8

prevention of, 2.67

prison transfer, 2.17

procedural failings, 1.7

reasons for, 4.14–7, 15f

of restricted patients, 5.113f, 116, 116f

systems, 3.1–2

through court orders, 2.17

in Wales, 4.32–6, 32f, 33f, 34f, 35f, 36f

without medical justification, 5.27–8

of women patients, 2.45

adolescents  see children and adolescents

Adults with Incapacity (Scotland) Act 2000, 1.13, 14

advance directives, 3.39–49, 41f, 49r

current use of, 3.41

overriding, 3.40

in Scotland, 3.42, 43, 49

aftercare, 1.131–45, 146–8, 164; 2.79r; 4.131–5, 135r

of anti-terror detainees, 5.123, 131

failure to implement, 1.145

planning, 2.84; 4.135

age, 4.282, 282f, 286, 286f, 301, 301f

agency staff, 2.30, 31

ambulances, 4.156

anti-smoking initiatives, 4.93

Anti-Social Behaviour Orders (ASBO), xiii; 3.70

anti-terror detainees, 5.123–31

Anti-Terrorism, Crime and Security Act (ATCSA) 2001,
5.107, 123, 124, 126

appeals, 1.175–81; 4.112–16, 118, 128

applications to MHRTs, 4.112–16

appreciation, 3.30, 30n

Approved Mental Health Professionals (AMHP),
4.199–200

Approved Social Workers (ASW)  see social workers

assaults, 2.44; 4.143, 145, 216

assertive outreach, 2.26, 57; 3.59, 60

assessment, 1.7; 4.184r, 186–94, 194r

at A&E departments, 4.179, 181

facilities, 4.177–8, 178r

on private premises, 4.186–94

autonomy

of doctors, 1.140

of patients, 1.60; 2.69f, 70, 74r; 3.48; 4.50, 91, 297

balance of probabilities, 1.94–7; 5.16, 23

basic needs, 2.100

bed management, 2.27f

bed occupancy, 2.2–29, 4f

rates of, 2.2, 6, 7, 12

in Wales, 4.30

bed provision, 2.13–19, 15f, 25–9

for children and adolescents, 2.50

independent sector, 2.16–19, 16f

for offenders, 5.7r

in Wales, 4.30

bed shortages, 2.27f; 4.176

behaviour management, 2.77; 4.202–78

benefits, 2.97, 98–100

Bennett, David see David Bennett inquiry

best interests, 1.130; 3.16

and deprivation of liberty, 3.10, 12, 82

of incapacitated patients, 1.47, 48, 56

test of, 1.6, 47, 49, 50, 127; 3.15

bias, 1.103–4, 109; 4.120–1

boredom, 4.259, 271–2

‘Bournewood’ gap, 1.3; 3.1–18, 37
and Government, 1.10–11

‘Bournewood’ patients, 1.9, 11

capacity, 1.37, 127–30; 3.32–40, 85  see also incapacity

to consent to/refuse treatment, 1.52, 56–61; 4.49, 50, 71

fluctuating, 3.38

to make applications, 1.88–91

to request public hearing, 1.124, 126

Index 
The numbers used in this index refer to paragraphs. The italic suffixes to paragraph numbers are as follows: f means
figure; n means note; and r means recommendation. The figures and recommendations are given the number of the
paragraph immediately preceding them. The notes are given the number of the paragraph in which the note number
appears.



test of, 3.27–9, 35, 38; 4.71

to understand, 1.126, 129

to withhold consent, 1.46, 48, 51

care, 2.75–9

care plans, 2.73, 75–9, 79r; 3.24; 4.14

after isolation, 4.268–9, 268f

aftercare, 4.135

assessment of, 2.78, 79

and locked wards, 3.20, 26f

use of advance directives, 3.42

Care Programme Approach (CPA), 2.10f, 11, 75–9; 4.135

good practice, 1.49, 51, 145

and patient choice, 2.70, 71

carers, 1.24, 91; 3.8, 10

case management, 4.60–3

case review, 1.176, 177, 178

change of circumstances, 1.112, 113, 115

charging for services, 4.132–4

Child and Adolescent Mental Health Services (CAMHS),
2.50

children and adolescents

from Black and minority ethnic groups, 2.48, 50

detention of, 2.48–50; 4.173

choice, 2.67–94

of care and treatment, 2.75–9; 3.42, 46; 5.150

of healthcare professionals, 2.80–3

restricting, 3.69

and social care, 2.84–7

circularity of definition, 3.27, 28

civil detention, 5.140

civil liberties, 2.55; 4.113

civil restriction orders, 5.111

classification, 1.62–71, 167, 168

clinical assessment, 1.7

clothing, 4.276

Code of Practice, 4.26r

on admissions, 4.7, 9–11

on capacity, 1.58

community treatment orders, 3.55, 57

criticism of, 4.10–11, 13, 13r

on deprivation of liberty, 3.7

on detained patients, 2.73

on discharge planning, 1.145

good practice, 1.49, 51

on locked wards, 3.18, 20

Mental Capacity Act 2005, 3.37, 38

on monitoring, 4.165

overruling, 1.29–34

on remand, 5.78, 80

on restraint, 4.206, 221

on seclusion, 4.227, 228, 231–3, 239, 254, 261, 262

status of, xixf

coercion, 2.68; 3.32, 58, 59; 4.26, 74

cognitive ability/impairment, 3.30

Commission for Healthcare Audit and Inspection  see
Healthcare Commission

Commission for Social Care Inspection, 3.78–80

commissioning, 2.22, 22f, 22r, 23–4

Committee for the Prevention of Torture (CPT), 1.206;
5.124, 127

Government response to, 5.129, 130

Community Care (Delayed Discharges) Act 2003, 4.134

community mental health services, 2.26–9, 28, 53–5, 60, 67,
71; 3.51, 71

community treatment, 5.132–52, 132f

orders, 1.41–4; 3.50–72, 70; 4.41–2, 50; 5.151–2

co-morbidity, 1.66–71; 4.291

compliance with treatment, 1.5; 3.36, 50, 54, 72; 4.16; 5.97,
135, 143, 149

compliant patients, 1.1–19

compulsion, 2.95; 3.68

civil, 2.60, 61

expansion of, 3.67

legal authority for, 4.128

limitations on, 3.72

non-residential, 3.34, 51

powers of, 3.48, 54

professionals’ role in, 2.81

psychiatric, 2.64–94

threat of, 3.70

threshold for use of, 3.3, 66, 69

two-tier model, 3.56, 66, 69

and Values-Based Practice, 2.86

compulsory admission, 2.7, 71, 72

concordat on healthcare, 3.87; 4.306

conditional discharge, 1.131–45; 2.56

and community treatment, 5.135–40, 135f, 136f, 138f
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training, 4.45

Nurses, Midwives and Health Visitors Act 1997, 4.29

obesity, 4.88

objectives, 3.86, 86r

observation, 4.300, 300f, 307

Obsessive Compulsive Disorder, 4.79, 83

offences, 5.115f, 116, 116f see also sexual offences; violent
offences

offenders

dangerous, 5.36

mentally disordered, 1.208–21; 5.1, 3, 3f, 42, 44, 45,
115–16, 132–52, 141–3

right to vote of, 2.107

sexual, 5.39

supervision of, 5.3f, 39, 56, 80, 81, 81r, 137

violent, 5.39

officers, definition of, 1.106–7

Official Solicitor, 3.29

open verdicts, 4.282

outcomes

of MHRT hearings, 4.119, 119f

of second opinions, 4.67, 67f

overcrowding, 2.4, 11, 12, 25–9, 40

over-occupancy, 2.8, 10f

patients  see also detained patients; informal patients

admissions, 2.17, 45; 5.113f, 116, 116f

age of, 4.66f

authority to obtain details, 1.35–40

basic needs of, 2.100

behaviour of, 4.202–78

from Black and minority ethnic groups, 2.40, 48, 50;
3.64, 66; 4.244, 283

‘Bournewood’, 1.9, 11

choice of professionals, 2.81

civil liberties and dignity of, 2.55

compliant, 1.1–19

control of, 3.6; 4.162, 213, 213f

death of, 1.227; 4.44, 44f, 300, 300f, 307, 307f, 312

elderly, 2.43; 4.219, 222

empowerment of, 3.47, 48; 4.91

gender of, 4.18–19, 18f, 64, 64f, 281, 281f, 301f, 302

inappropriately placed, 2.8

incapacitated, 1.1–19

interviews with, 4.255–60

involvement with care, 2.75, 76, 77

isolated, 4.260f

long-stay, 4.88, 92, 102

monitoring of, 3.75

out of area placements, 2.20–2, 40, 54

physical health of, 2.77

physically disabled, 4.105–6, 106f, 106r

protection of, 3.86; 4.254

re-detention of, 1.111–21

refusing consent, 1.45–51

representatives of, 1.7

responsibilities of, 3.47

responsibility for, 5.80

return to court, 5.80–1

return to prison, 1.190–2

risk to themselves, 3.14, 63; 4.14–15

sanitary facilities for, 1.202–5

section 2, 1.87–93

victims of crime, 4.148, 148r

views of, 4.278f

voluntary, 3.67–8; 4.4

women, 2.44–7

payment by results, 2.88–9

personal integrity, 1.69

personality disorders, 1.71

co-morbidity, 1.66

dangerous and severe (DSPD), 5.38
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diagnosis, 1.64

recall from conditional discharge, 1.167

untreatable, 5.98

physical examinations, 4.100, 103

physical healthcare, 4.87–106, 91f, 102f, 102r

physical interventions  see restraint

physical restraint, 4.207–12

placement

appropriate, 5.124–31

of restricted patients, 5.113–14, 113f

places of safety, 4.35, 163, 166, 166f, 176r, 195f, 197f

data on, 4.195–8

identifying, 4.170–85

police, 4.136–201

attendance at assessments, 4.186–94, 194r

criminal behaviour by patients, 4.141–6

liaison, 4.146f

naming, 1.73

powers of, 4.152, 169f, 169r, 199–201, 201r

restraint by, 4.157–9

role on wards, 4.138–40

training, 4.137, 137f, 137r, 146, 151

and transportation of patients, 4.154–6, 155r

Police and Criminal Evidence Act (PACE) 1984

s. 15, 1.79

s. 16, 1.79

s. 32, 4.160, 163

s. 119, 1.76

police stations, 4.166–7, 170–8, 176r, 196, 197

policies, hospital, 4.57, 57r, 141, 206, 218r

Prevention of Terrorism Act 2005, 5.123

prevention of violence, 4.204, 212

preventive detention, 5.71–5, 98, 98r

Primary Care Trusts (PCT)

commissioning role, 2.23–4

duties of, 1.137

responsibilities of, 2.34

prison population, 5.63, 63f

prisoners, 5.4

change of status, 5.66–70

mentally disordered, 5.71, 72

restricted, 5.58

right to vote of, 2.105–9

sentenced, 5.58, 63

transfer of, 1.175–92; 5.57–75, 59f, 65f, 103, 103f, 103n

unsentenced/untried, 5.57, 58, 63

Pritchard test, 5.19, 22, 32, 45

private and family life, 1.25–34, 38, 46, 200

probation, 5.56, 152f

orders, 5.146, 152f

psychiatric, 5.144–52

probation officers, 5.133, 137

proof, standard of, 1.94–100

protective care, xxviii; 1.10, 11; 3.4; 4.297

protocols, 2.49; 4.146, 146r, 150, 181, 305

section 135, 4.187, 188

section 136, 4.136, 171, 185

provocation, 5.47–8, 51

psychiatric advisors, 5.110

psychiatric defences, 5.33, 43–4, 47, 48

Psychiatric Intensive Care Units (PICU), 2.42

psychiatric probation, 5.144–52

orders, 5.148, 149, 150

psychiatric supervision orders, 5.133, 134r

psychiatrists, 1.131, 139–41; 2.33, 36, 39, 83; 5.140

psychopathic disorders, 1.68, 209, 219; 5.89, 91, 93, 95, 96

diagnosis, 1.63

public authorities, 1.139, 141

public hearings, 1.123–30

public investigations, 1.230–1

public office, fitness for, 2.101–4, 103r

public place, definition of, 1.80–6

public protection/safety, 4.14–15

anti-terror detainees, 5.125, 130

confidentiality, 5.119

Home Office, 5.111

hybrid orders, 5.90, 91, 97

restriction orders, 1.183–4, 186; 5.101, 102

supervision, 3.62, 63

transfers, 5.58, 75

use of sentencing, 1.213, 214; 5.36, 39, 42

publicity, 1.123, 125, 126

punishment, 5.90, 91, 97, 98

reasonable doubt, 1.96; 5.16, 23

recall, 1.97

from conditional discharge, 1.167–9, 170; 5.135f, 136,
136f, 140

to prison, 1.213

reciprocity, 4.132–4

reconvictions, 5.117, 117f

record-keeping, 4.51, 51f

re-detention, 1.111–21

regulation of restraint, 4.237–40

reinstitutionalisation, 2.53–63

relationships, doctor–patient, 2.80, 82

relatives, 1.91

nearest, 1.25–34, 40; 3.10

and patients’ details, 1.35–40

remand, 5.31, 63, 65, 65f, 76–81

Remedial Orders, 1.32r

reopening cases, 1.197

reports, s. 61, 4.58–9, 58r

Representation of the People Act 2000, 2.105, 107, 109r

representatives, 1.7

research

Department of Health, 3.68
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into NMD, 4.82

into psychiatric supervision orders, 5.134r

on restraint, 4.218

residential orders, 3.57; 5.146

resources, 2.23–4; 4.65

allocation of, 2.10, 16, 27, 55, 57, 90–3

lack of, 2.84; 3.2; 4.135

respect for private and family life, 1.25–34, 38, 46

responsible medical officers  see RMOs

restraint, 4.207–23, 213–18, 214f

David Bennett Inquiry, 2.33, 34, 35; 4.215–18

deprivation of liberty, 1.5; 3.20

guidance on, 4.217f

mechanical, 4.219–23, 223f

Mental Capacity Act 2005, 3.32

by police, 4.157–9

policies, 4.206, 206f, 211r, 218r

prone, 4.215–18, 218r

regulation of, 4.237–40

restricted patients, 5.9–11, 10f

discharge of, 1.143, 164; 4.119; 5.100, 106, 108, 120, 135f,
138f

hearings in public, 1.124

human rights of, 5.107

and MHRT, 5.109, 110

offences, 5.116, 116f

placement of, 5.113–14, 113f

population, 5.103, 103f, 103n, 105, 105f

recall, 1.97, 169

reconviction rates, 5.117, 117f

shadowing, 4.40

transfer of, 1.175; 5.62, 70

and victims, 5.118–22

restriction orders, 1.182–6; 5.99–122, 102f

conditional discharge, 5.135

under CPIA, 5.10, 11

criteria for, 5.30

Home Office, 5.84–5, 84n

notional section 37, 5.67, 68

time-limited, 5.104

transfers, 1.190

restrictions on liberty, 1.149–62; 3.20, 24, 33, 35, 36

return to prison, 1.190–2

review mechanisms, 1.24; 3.1, 10, 33, 45; 4.24, 233, 254;
5.126

revolving door patients, 3.60, 62; 4.50

rights, 2.40; 3.20, 21, 84; 4.115, 248r

of appeal, 4.112, 116

to fair trial, 1.102, 125

to privacy, 4.258

safeguarding, 3.4, 83

voting, 2.105–9, 109r

risk assessment, 4.14–16, 269; 5.110, 121, 140

of hanging, 4.305–12

to others, 3.63; 4.43, 151; 5.39

to patients, 4.43, 261–3, 263r

section 5 powers, 4.26

during transportation, 4.154–6

of violence, 4.150, 188, 189

Risk Data Sharing Project, 4.150, 151

RMOs (Registered Medical Officers)

and compulsory treatment, 1.47, 50, 52

and consent, 4.49, 50

detaining patients, 1.41, 42, 43

duties of, 1.36, 37, 38, 39

and medication, 4.53

powers/responsibilities of, 1.68; 5.77, 109

providing cover, 2.36, 38, 39

returning patients to prison, 1.190, 191

and transferred prisoners, 1.182

and victims, 5.120, 121

safeguards, 4.114

against abuse, 4.221

Article 5, 1.23

in capacity testing, 3.30

community treatment orders, 3.58

against deprivation of liberty, 3.1

of formal admission, 3.45

lack of, 3.15; 4.85, 86, 86r

for medication, 4.57r

against misuse of powers, 4.200, 201

procedural, 1.6–7

rights of patients, 3.4; 5.112

during seclusion, 4.236

safe-havens, 4.178

safety, 2.44–7; 3.59; 4.159, 205, 305, 309, 312r; 5.4

use of seclusion for, 4.226, 228

sanitary facilities, lack of, 1.200–7

schizophrenia, 2.14; 4.104

school governors, 2.101, 103r

Scottish Law Commission, 5.17, 18, 21, 24

searching, 4.160–3

seclusion, 2.35; 4.206f, 224–78, 244f, 245f, 278r

at-risk patients, 4.263r

conditions of, 4.246–8, 247f, 248f

contributory factors, 4.257–60, 257f

definition of, 4.225, 227–36, 236r

euphemisms for, 4.234f

facilities, 4.246–8, 248r, 270, 278r

medicalisation of, 4.241–2

prevalence of, 4.243–5

as punishment, 4.226, 228

regulation of, 4.237–40, 241–2, 242r

and staff contact, 4.275

strategies after, 4.266–7

unrecognised, 4.234–6
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Second Opinion Appointed Doctors (SOAD), 1.45, 47, 50,
64; 3.74; 4.53

advice to, 1.58

certificates, 4.58, 60–3, 63f

and compulsory treatment, 1.52, 53

second opinions, 4.20, 21, 64–7, 64f, 65f, 69, 72

section 17 leave, 1.41–4

section 117 authorities, 1.145, 146, 147

security, 3.19

firms, 4.154, 155

self-harm, 4.261–3, 263r

self-strangulation  see hanging

sentencing, 5.33–42, 56, 93, 152

extended, 5.39

indeterminate, 5.38–42

life, 1.208–21; 5.35, 37, 39, 40, 41, 56, 91

mandatory, 1.208–21; 5.22, 86, 95, 98

service commissioning, 2.22, 22f, 22r, 23

Service User Reference Panel (SURP), 2.66f

service users, 2.64–94

and health living, 4.91

involvement with care, 2.79r

sexual offences, 4.125; 5.40, 86, 102, 117, 117f

assaults, 2.44; 4.145, 216

rape, 4.141

sentencing, 5.39

victims of, 5.118–22

Sexual Offences Act 2003, 5.17

sexual offenders, 5.39

shadowing, 4.40

side-effects, 4.68, 74, 88, 95

single-sex wards, 2.44

slopping out, 1.200–7

smoking, 4.88, 92–9, 99f

smokefree legislation, 4.92

social care, 2.84–7

Social Exclusion Unit, 4.137

social workers, 1.25, 28, 30, 32, 40, 73; 4.200; 5.133

and assessment, 4.188–94

of discharged patients, 5.137

duties of, 1.119, 120

and re-detention, 1.113, 115, 117, 118, 119, 122

section 135 warrants, 4.196

solitary confinement  see seclusion

special health authority, 4.202

Special Immigration Appeals Commission, 5.123, 126

staff

and advance directives, 3.47

contact with, 4.275

interviews with, 4.255–60

MHRT, 4.109

and patient choice, 3.46

specialist, 2.82

trained, 2.31, 31f, 49, 50; 4.31

training, 4.45, 138, 140, 146, 211, 212, 293, 312

violence against, 4.202

staffing, 2.30–9, 30f, 31f, 87r; 4.138

medical, 2.33–9

nurses, 2.30–2

problems, 2.30f, 82; 3.19; 4.31

shortages/levels, 4.98, 233, 233r, 248, 312

standard of proof, 1.94–100

standards of patient care, 2.40; 4.238

stigmatisation of mental illness, 2.95–109; 3.2; 4.151

substance abuse, 4.204

suicide, 4.261, 262, 280, 282, 294–312, 296f, 297, 312f

summary convictions, 5.87

supervised discharge, 1.163–6; 3.60; 4.116

supervision of offenders, 5.3f, 39, 56, 80, 81, 81r, 137

supervision registers, 3.63, 63n

support services, 2.77, 85f

Sylvester, Roger, 4.157–9

therapies, 2.51–2, 52f, 77

time out, 4.232

torture, 1.46, 199

training

police, 4.137, 137f, 137r, 146, 151, 158, 159, 188

staff, 4.45, 138, 140, 146, 211, 212, 293, 312

transfer, 5.57–75, 61f

criteria for, 5.73

delays, 1.187–9

hospital, 1.175–92, 209, 216, 218; 4.245; 5.64, 64f, 65f,
103, 103f, 125

late, 5.71

between places of safety, 4.185

prison, 1.220; 2.17; 5.58f

restricted, 5.60, 60f, 62

unrestricted, 5.59, 59f

transportation, 4.154–6, 155r

treatability, 1.68, 190; 5.41, 54, 68, 72, 74, 75, 90, 96

treatment  see also compliance with treatment; consent, to
treatment

compulsory, 1.45–51, 62; 2.26, 57, 101–9; 3.32; 4.72, 122,
123r, 125r

delays in, 2.26; 4.60, 62, 63f

enforced, 4.209

in hospital, 1.42

and hybrid orders, 5.97

inhuman or degrading, 1.46, 69, 189, 199, 217; 4.174

limits on, 1.7

opting in and out of, 3.43, 45

out of area, 2.20–2

and patient choice, 2.75–9

of probationers, 5.149

of remand patients, 5.78, 79

role of Guardianship, 5.141–3

threshold for, 3.27
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of unclassified mental disorders, 1.62–71

voluntary, 3.68

Tribunals  see Mental Health Review Tribunals

two-stage test, 3.30, 30n

Ulysses-contract, 3.45

under-reporting

of isolation, 4.252

of violence, 4.203, 203f

understanding, 1.56–8

unfitness to plead, 5.8, 10, 11, 12, 15–19, 19r, 32, 45, 48f

unrestricted court orders, 5.85–6

Values-Based Practice, 2.86

verdicts

under CPIA, 5.52, 53f

diminished responsibility, 5.43–56, 46, 48, 48f, 49–56,
55f, 55n

infanticide, 5.53

manslaughter, 5.52

narrative, 1.223

not guilty by reason of insanity, 5.10, 11, 20–4, 24, 24r,
46

special, 5.20, 20n, 24, 24r, 29, 30, 46, 53f

Victim Liaison Officers (VLO), 5.119, 120

victims, 4.124–5, 147–8, 148r; 5.2, 118–22

violence, 2.43; 4.142–6

causes of, 4.204

management of, 4.211

against staff, 4.202

under-reporting, 4.203, 203f

violent offences, 4.125; 5.40, 86, 102, 117, 117f

sentencing, 5.39

victims of, 5.118–22

violent offenders, 5.39

visits, 3.74, 75; 4.42

bed occupancy, 2.3–7, 4f

to children and adolescents, 2.48

consent to treatment, 4.48

human rights, 3.17, 17f

locked wards, 3.18

MHRT hearings, 4.108, 108f

restraint, 4.214, 214f

staff training, 2.31, 31f

voluntary agreements, 3.67

voluntary patients  see informal patients

voting rights, 2.105–9, 109r

Wales, admissions in, 4.30–6, 32f, 33f, 34f, 35f, 36f

wards

for elderly patients, 2.43

environments, 2.40–63, 41f, 42f, 47f, 74; 4.207, 208,
257–60

locked, 3.18–26

Mind’s Ward Watch campaign, 2.47, 47f

mixed, 2.40, 45, 45f

rounds, 2.37

rules of, 3.23–5, 26f

single-sex, 2.44

warrants, 1.72–9, 87; 4.192–4, 196, 198, 200

withdrawal of applications, 4.118

women patients, 2.44–7

Young Offender Institutions (YOI), 1.187
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MHAC In Place of Fear?
Erratum and addendum

Title page Insert “Presented to Parliament pursuant to section 121(10) of the
Mental Health Act 1983”

Page 114, para 2.15 line 2 Substitute “60%” for “40%”

Page 116, Figure 7 The dates at the foot of each bar are missing. They should read:

1994/5

1995/6

1996/7

1997/8

1998/9

1999/0

2000/1

2001/2

2002/3

2003/4

The title of this chart should reflect that it covers 1994/5 to 2003/4

Page 245, para 4.84 We have subsequently learned that the patient being considered for dbs
treatment is not in fact detained under the MHA 1983

Page 273 Service-user panel member Emma Laughton lives in Devon, not Somerset.

Page 431-2 Delete “w” after Ms S Campbell and Mr R Jones
“Canon” not “Cannon” F Longbottom
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