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The Mental Health Act Commission’s Tenth Biennial Report is
a summary of matters arising from the Commission’s
monitoring of the use of the Mental Health Act 1983 in the
detention and treatment of psychiatric patients.  Although
principally focussed on the Commission’s findings over the
two years 2001-03, it also looks back over the lifetime of the
present Act and forward to future legislation regulating
compulsory psychiatric care.  

This report will be of use to all persons who implement
mental health law or have an interest in its operation.  
It examines current and planned use of compulsion in 
psychiatric care within the context of human rights.  
The report makes 70 recommendations.

Alongside many other matters, the report examines:  

● key changes in law and practice as a result of human
rights and other challenges between 2001 and 2003,
and future directions of mental health law;

● the role of Government in the development of a culture of
human rights in compulsory psychiatric care; 

● mental health care and treatment under current
legislation, including the scope and thresholds of the law; 

● proposals to establish under new legislation approaches
to compulsion that protect patients’ rights;   

● legal uncertainties in the management of patients, and
how these may be addressed in future legislation;   

● concerns over the operation of current legal powers and
duties in respect of Black and minority ethnic patients and
other diversity issues; and     

● particular concerns over law and practice in relation to
personality disorder, the plight of mentally disordered
prisoners and the balance between security and therapy
in high secure services.        
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Chairman’s Foreword

Placed Amongst Strangers

The Mental Health Act Commission’s 

Tenth Biennial Report

This Tenth Biennial Report is something of a watershed. Looking back, it signals twenty

years of significant focused activity reviewing the lawfulness of detention of detained

patients, monitoring the operation of the Mental Health Act, and ensuring that as far as

possible the quality of care for patients and service users is of a good and continually

improving standard. Looking forward, this may be the last biennial report of the

Commission, although at the time of writing it is possible that there will be an eleventh! 

The Government has understandably and sensibly decided to streamline monitoring

inspection and regulation of health services. Subject to legislation setting up the

Commission for Healthcare Audit and Inspection (CHAI), and the proposed Mental Health

Bill (which will replace the Mental Health Act 1983), it is proposed that the Mental Health

Act Commission will merge with three other Commissions to form CHAI. The

Commission has welcomed this change as an opportunity to improve the monitoring of the

operation of the Act and to obtain the resources and sanctions required to ensure that any

necessary changes are implemented.

This report covers the period 2001 – 2003. During that time there have been significant

changes in case law, largely though not exclusively as a result of the Human Rights Act 1998,

which came into force in 2000. A number of high profile cases have dealt with issues that

have for many years been a concern of the Commission. Seclusion is one of those. Shortly

before we completed preparation of this report the Munjaz case was heard in the Appeal

Court, leading to a landmark judgement which ruled unlawful the seclusion policy at

Ashworth Hospital largely on the grounds that it did not accord with the Code of Practice.

Such developments are important but create wider uncertainty amongst patients and their

advocates about the legal framework within which they are detained. The proposed Bill may

clarify some matters, but perhaps will lead to different uncertainties as the new Act, once

passed, settles down and as case law emerges.

This report focuses very heavily on the implications of the Human Rights Act 1998,

considers a number of critical issues about which the Commission has felt concerned for

some time (such as the needs of women and young people), emphasises concerns such as

11



seclusion, and draws powerful attention to the needs of Black and minority ethnic patients.

Following the second National Visit in 1999, the Commission has recently published with

NIMHE and the University of Central Lancashire Centre for Ethnicity and Health a further

paper (‘Engaging and Changing’) to promote good practice in the provision of care for

Black and minority ethnic groups based on the findings of that National Visit. The

Commission will continue to give a high priority to diversity issues and will continue to give

particular prominence to all those who have extra vulnerability in addition to their mental

disorder.

This report makes 70 recommendations, most of which are directed to Government and

Parliament. In our Ninth Biennial Report we focused many of our recommendations at

service providers. In this report we unambiguously return to addressing the lawfulness of

detention of patients. In turn, this leads us to make a number of proposals for improve-

ments in the present law and in the way that the patients are treated which we hope will be

incorporated into any new legislation.

I am grateful to many people for assisting the Commission in putting together this report

especially the 216 Commissioners named in Appendix B, whose visits to detained patients in

hospital have provided the evidential base for that which follows. In particular I wish to pay

tribute to Mat Kinton who wrote the report and who worked unstintingly for six months to

ensure that the report engages deeply with the issues and is at the same time eminently

readable.

Professor Kamlesh Patel OBE

Chairman, Mental Health Act Commission
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Summary of this
Report
In the English, Gujarati, Hindi,
Urdu, Somali and Welsh
languages





The Mental Health Act Commission is charged with

monitoring the implementation of powers and discharge

of duties arising from the detention and treatment of

patients under the Mental Health Act 1983. This report is

based upon the experience of the Commission in visiting

all psychiatric facilities that detain patients. The report

specifically covers the financial years 2001/02 and 2002/03,

but draws upon the work of the Commission over the two

decades of its existence and looks to the future application

and monitoring of compulsion in mental health services.

A central theme of the report is the need for Government

to take a lead in policy-level guidance and intervention on

the use and impact of mental health law. We see this as

particularly important in the current climate for the

following reasons.

✱ Human rights based challenges are reshaping existing

mental health law. Whilst this creates welcome

improvements to practice, it also generates great

uncertainty amongst practitioners as the law changes

from month to month.

✱ Wider uncertainties exist because of proposals for

fundamental changes in mental health law, particu-

larly where it is felt that such changes are in response to

requirements of human rights legislation.

✱ The increasing development of less institutional and

more diverse inpatient units, whilst welcome in many

respects, risks creating small-scale, fragmented

services without uniformity or transparency in the

application of legal powers of coercion.

The report also suggests that the development of a truly

human rights based approach to mental health services

involving compulsion will require:

✱ new legislation to be based upon explicit principles,

similar to those provided in the Mental Health Act

Code of Practice;

✱ particular attention given to ensuring that mental

health services are provided equitably and without

discrimination according to gender, sexual orientation

ethnicity, religion, or social class;

✱ statutory regulation of specific areas of compulsion,

such as those dealing with, control and discipline

(including seclusion), to ensure uniform good

practice;

✱ the active promotion across all areas of Government of

anti-stigma and anti-discriminatory measures in

relation to mentally disordered people, with particular

focus on those made subject to powers of compulsion;

and

✱ effective and focussed monitoring of the use of legal

powers and the care of patients subject to such powers.

We welcome and support the National Institute for Mental

Health’s commitment to Values-Based Practice. Practice

founded on respect for human rights must develop

genuine user and carer-involvement, even when State

powers of coercion are invoked.

The Commission continues to have many concerns about

the care and treatment of patients under compulsion. Our

report notes the vulnerability of children and minors

admitted to adult facilities; and of women patients,

especially those admitted to largely male environments,

or affected by transfers within the High Secure Hospital

sector. We highlight the problems of access to therapeutic

and recreational activities on many wards, environmental

problems in hospitals and the broad uncertainties existing

over the extent of powers of control and discipline,

especially the way seclusion is practiced in some hospitals.

We note the continuing over-representation amongst

detained patients from Black and minority ethnic groups,

and we are particularly concerned about racial harassment

of patients. The Commission continues to press for as little

detriment to patients’ clinical care as possible in the

implementation of the Government’s Security Directions

for High Security Hospitals.

We hope that the Mental Health Bill as presented to

Parliament in the coming session or thereafter will have

been considerably amended from the draft of 2002,

especially in relation to the criteria for and purpose of

compulsory interventions in mental health care. We

believe that any plan to extend powers of compulsory

treatment into prison under such legislation to be

premature, given the infrastructure of prison-based

healthcare and the lack of effective monitoring of prison

mental health provision at present.

We believe there is and will be a continuing need for a

visitorial body charged specifically with monitoring the

application of powers and discharge of duties created by

mental health legislation for the compulsory treatment of

patients. This function is necessary to discharge duties

placed upon Government to know about those it detains.

Arrangements under new legislation should preserve this

function, however it is administered.
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Instead of my understanding being addressed and enlightened, and my path being made as

clear and plain as possible, in consideration of my confusion, I was committed … to

unknown and untried hands; and I was placed amongst strangers, without introduction,

explanation or exhortation. Instead of great scrupulousness being observed in depriving me

of my liberty or privilege, and of the exercise of so much choice and judgment as might be

conceded to me with safety – on the just ground, that for the safety of society my most

valuable rights were already taken away – on every occasion, in every dispute, in every

argument, the assumed premise immediately acted upon was that I was to yield, my desires

were to be set aside, my few remaining privileges to be infringed upon for the convenience of

others. Yet I was in a state of mind not likely to acknowledge even the justice of my

confinement … and jealous of any further invasion of my natural and social rights; but this

was a matter that never entered into their consideration.

John Perceval (1840)

A Narrative of the Treatment Experienced by a Gentleman,

During a State of Mental Derangement1   

1 Perceval J (1840) A Narrative of the Treatment Experienced by a Gentleman, During a State of Mental
Derangement; Designed to Explain the Causes and the Nature of Insanity, and to Expose the Injudicious
Conduct Pursued Towards Many Unfortunate Sufferers Under That Calamity. Extracts reprinted in Peterson
D [ed] (1982) A Mad People’s History of Madness, University of Pittsburgh 1982 p96-107.
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1.1 This Tenth Biennial Report of the Mental Health Act Commission may be our last. Proposed

changes in mental health legislation and the framework of health service inspection and

regulation look set to dissolve the MHAC into a wider Commission for Healthcare Audit

and Inspection, perhaps within the next two years.

1.2 Although the Mental Health Act Commission has had a lifespan so far of just over twenty

years, its roots lie much deeper in the history of mental health reforms. On the facing page

we have reproduced the words of John Perceval, an early service-user voice, who had been

detained in two of the most prestigious English asylums for about 18 months during the

1830s2. His book was instrumental in the reform movement that led to the Lunacy Act of

1845, (‘not inaptly called “the Magna Charta of the Liberties of the insane”’3) and the

permanent establishment of the Lunacy Commission, the ancestor of the Mental Health Act

Commission. Perceval’s complaints – that his natural rights had been invaded beyond that

which was necessary for his treatment, that he was denied respect as an autonomous

individual, and that he was not given sufficient information about his circumstances to

understand them or to make choices about his care – are strikingly contemporary. Indeed,

these themes still feature in patients’ accounts on our visits to them; in our concerns from

our general observations on visits; and as the backbone of this report.

1.3 We have taken the title of this report – Placed Amongst Strangers – from Perceval’s account of

his detention. For all that psychiatric care may have developed between Perceval’s time and

our own, the experience that every patient who has been detained under one of the Mental

Health Acts of the last half century will have had in common with Perceval is precisely that

of being taken from his or her usual environment and ‘committed to unknown and untried

hands’: of being ‘placed amongst strangers’. The removal of a mentally disordered person

who is in crisis from their situation to a place of care and treatment is no doubt frequently

necessary, and often the most beneficent act possible, but it is nevertheless the most serious

interference with human rights available to the State under civil powers.

Introduction – 
Placed amongst strangers

23

1

2
Ticehurst House and Brislington House: the description of these as ‘prestigious’ is from Porter, R (ed) (1991)
The Faber Book of Madness, p23. John Perceval (1803-1876) was a son of the assassinated Prime Minister,
Spencer Perceval (d.1812). He was a founder member of the Alleged Lunatic’s Friend Society (from 1845)
and described himself, whilst giving evidence to an 1860 Parliamentary Committee, as “the attorney general
of all Her Majesty’s madmen”. See also Peterson D [ed] (1982) A Mad People’s History of Madness, p92-6.

3
Hodder E  (1890) The Life and Work of the Seventh Earl of Shaftesbury K G. Cassell & Co, 1890 ed. p332



1.4 There remains much to do to bring about a truly humane psychiatric service. That persons are

still compelled to reside on wards that are acknowledged by those responsible for them to be

substandard, frightening and even dangerous is a resounding indictment of the current infra-

structure of mental health services4. For this reason the Commission welcomes the stated

policy intention of Government to make mental health care ‘a little less institutional and a 

little more diverse’ through the provision of smaller inpatient units with closer links to the

community5. We also note that recent case law appears to have anticipated proposed 

changes in mental health law that would sever the link between compulsory treatment and

continued detention in hospital6.

1.5 The move towards community-based settings and less formal approaches towards

providing care is, in some senses, a continuation of an existing policy trend. The idea that a

modern mental health service should be built upon the dismantling of large institutional

establishments into clusters of small units that are, wherever possible, absorbed into

communities has, despite its many political vicissitudes, remained relatively constant from

at least the 1950s7. However, a large-scale extension of formal powers of psychiatric

compulsion out of the confines of recognisable ‘hospital’ environments will mark a

departure for much of the mental health service. Whilst, even under proposed new

legislation, ‘in-patient’ units will continue to form the core of services at least at the initial

assessment stages of compulsion, it seems likely that these units may, eventually, also be

small in scale and relatively specialized and scattered.

1.6 The Commission fully supports the development of community-based care as an important

step in reducing social exclusion of people with mental health problems. There are, however,

particular and perhaps obvious risks inherent in having physically decentralised structures

of smaller inpatient units operating powers of compulsion on behalf of the State. One such

risk, which we discuss in more detail at Chapters 10.32 and 11.23 below, is the spreading of

available medical and other expertise too thinly, so that no inpatient units can realistically

have immediate access to a doctor when emergencies arise. Where patients are detained for

their own safety, such a lack creates an ethical dilemma, if not a legal one. Similar issues

relating to economies of scale pose other challenges. Staff who are given powers of coercion

(and the responsibilities that go with such powers, from using them appropriately to being

held accountable when things go wrong) must of course be allowed appropriate resources,

human and otherwise, to carry them out effectively. For example, Mental Health NHS

Trusts and large independent hospitals usually now employ a Mental Health Act adminis-

trator to ensure that legal powers and duties of compulsion are operated and documented

correctly. Where such employees establish an effective foothold within their organisation,

their work can have marked benefits for the treatment and safety of patients. Although it is

perhaps likely that some shared managerial structures, such as the increasingly large NHS

Trusts of today, will allow for such posts to continue, isolated units may not have sufficient

resources.
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1.7 A less obvious risk of decentralised structures, and indeed the potential converse of positive

attempts to make the provision of mental health services ‘patient-centred’, is what a “less

institutional” framework could mean for the practice of compulsion. The danger of

emphasising the need for less formal structures of care is that these may disguise or detract

from underlying realities of coercion. At Chapter 8.1 et seq below we discuss our concerns

over patients who, under current mental health legislation, are “de facto” detained in

hospitals with none of the protections of the law or the oversight of this body. We have

similar concerns that, under envisaged structures of mental health care, and in the absence

of sufficient central guidance and monitoring, laudable aims of less formality with greater

immediacy of response and availability of appropriate care could lead, in practice, to the

casual and unregulated application of powers of coercion. It is obvious that not all coercion

in mental health care takes place within a recognised framework of established legal powers

(see Chapter 11.6 et seq below). It may not be reasonable to expect either Tribunal systems

established to provide a check on the use of formal powers, or general inspectorates charged

with monitoring healthcare outcomes, to provide any safeguard against abuses of patients’

rights under such a system. In the Commission’s view, Government must therefore provide

for specific guidance and monitoring to ensure that any necessary deinstitutionalisation of

mental health wards does not create twenty-first century equivalent of workhouse “casual

wards”, providing relatively open access to those in need but at the cost of much civil liberty.

1.8 As mental health services are reshaped by the severance of the link between detention and

compulsion, community-based treatment of those subject to compulsion could end the

isolation of seriously mentally disordered people from the community. However, this change

alone will do nothing to prevent isolation caused by other factors, such as social exclusion,

discrimination and the stresses placed upon families and carers of severely mentally ill

persons. There is a great deal of work to be done if psychiatric patients are to receive

appropriate support and opportunity whilst being treated outside hospital environments.

1.9 There are no reasons why the concerns expressed above should be insurmountable. We

highlight these concerns not to argue against the direction of Government policy, but to

highlight those matters which, if attended to with sufficient care and resources, could ensure

that such policies are not deemed to have failed in the coming years.

1.10 We started this introduction on a historical note, and will end it on another. Ninety years

ago the final Lunacy Commission Report8 looked back over the history of its work, and

forward to the work of its successor body, the Board of Control. The Lunacy Commissioners

believed the history of their times “as regards the care and treatment of the insane, a record

of uninterrupted progress”9. We would not make such an extravagant claim, although we

have no doubt of the Mental Health Act Commission’s positive effect in supporting better

practice in mental health compulsion. However, both then and now the major anxiety over
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9 ibid, p3



the change process has been whether a proper system of visits to patients will survive into

the new organisations:

‘The Commissioners trust that the policy which has been so successfully carried out

over the last seventy years will be adhered to by the Board of Control. They are confident

that any relaxation of personal interest and attention of the Commissioners would react

most unfavourably on the patients’10.

We end our report at Chapter 20 with a discussion of how patients might be assured of the

continued protection of a visiting body charged with monitoring the use of psychiatric

compulsion.
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Human Rights, 
Human Values:
The Structure of 
Mental Health Law

Part 1





2.1 The Human Rights Act 1998, which came into force in October 2000, established a duty on

public authorities11 to act in accordance with the European Convention of Human Rights

(ECHR) within the scope permitted by primary legislation. This, as a part of the legislation’s

general aim of introducing elements from the European Convention to domestic law, was

intended by the Government to “bring rights home” and establish a human rights culture

within the UK12.

2.2 This year, the Parliamentary Joint Committee on Human Rights (JCHR) recognised only

limited progress towards the above aim, and feared that “the highwater mark has been

passed”. “Too often”, according to the JCHR, “human rights are looked upon as something

from which the State needs to defend itself, rather than to promote as its core ethical

values…human rights should provide a framework within which people who need to can

negotiate with public authorities for better conditions and treatment, both in individual

cases and in wider contexts” 13.

2.3 The Joint Committee on Human Rights recognised that bodies such as the Mental Health

Act Commission, whose concern is with the State in its coercive rather than enabling role,

demonstrate an awareness of “human rights as important grounding principles to the

legislative framework or standards of good practice”14 within which we work. The

Commission  was reported by the JCHR to view “the promotion of a human rights culture

in the mental health field, and the provision of advice on human rights issues, [as] a core

element in its work”15.

2.4 Despite the apparent understanding and good intentions of the Mental Health Act

Commission and bodies like it, the JCHR nevertheless concluded that “human rights have

not taken root in the wider public sector [specifically local and health authorities], other

than as a compliance issue for the lawyers, because public authorities are not being

encouraged or enabled to act in this area”16.

Developing a culture of respect
for human rights 
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11 on the identification of ‘public authorities’, see Chapter 3.20 below.

12 Rights Brought Home: the Human Rights Bill. Cm.3782 (1997).

13 Joint Committee on Human Rights (2003) The Case for a Human Rights Commission: Sixth Report of Session
2002-03, Volume 1. HL Paper 67-I, HC 489-I. London, The Stationery Office, March 2003. Pages 6 - 7.

14 ibid. para 54

15 ibid. para 55

16 ibid. para 61



2.5 In our experience, health and social services authorities that have powers and duties under

the Mental Health Act 1983 are alive to their responsibilities under the Human Rights Act

1998. Unfortunately, such awareness as exists may not always reach down to front-line staff

where it is most needed, and many authorities do undoubtedly adopt a primarily defensive

approach to human rights issues. Concerns about breaches of human rights have raised

anxiety over the less regulated aspects of care under compulsion and, in some cases, have led

to unnecessary constraints in the care of patients. For example, the Commission has been

involved with one complaint where a patient’s movements to and from the open ward where

he was detained were unrestricted by hospital staff, despite the warnings of his family that he

was putting himself at serious risk, because the Human Rights Act “wouldn’t allow” them to

interfere. Our observations echo the findings of the British Institute of Human Rights,

whose December 2002 report, Something for Everyone, suggested that much human rights

awareness in public services focused on defensive, anti-litigation measures, and suggested

that lack of awareness had led to the Human Rights Act being cited as a barrier to providing

appropriate services on the grounds of non-interference with a persons’ rights17.

2.6 We recognise the thrust of Government policy to be that health and social authorities

should become more locally accountable, and that this implies a lessening of prescriptive

guidance from central government. We agree that nursing and other professional leadership

is needed to effect changes and improvements to services. Indeed, in this way grassroots

pioneers of local services can be encouraged to revitalise the notion of human rights as

positive entitlements that are considered on a day-to-day level in service development. But

such an approach will not, by itself, work in the context of psychiatric compulsion.

2.7 Practitioners who use the Mental Health Act 1983 and who will use subsequent mental

health legislation face the difficulty that they act primarily on behalf of the State in its

coercive rather than enabling role. They take decisions that are prima facie interference with

patients’ human rights, even though they may feel that they may be thanked for doing so (or

held accountable for not doing so) after the event. For such practitioners to attain the

confidence to move beyond a defensive approach to human rights they must have the

support of adequate and authoritative guidance on legal and practice issues. Whilst general

service development may not be led from central government, the same may not be true of

the use of compulsion. We discuss this further at Chapter 6.9 below.

2.8 We believe it to be the task of Government to provide authoritative guidance on the law and

requirements of good practice relating to the compulsion of psychiatric patients. Whilst this

report was being written, the Court of Appeal has similarly stated that the State has a duty

towards those who are detained under its powers18. We therefore welcome the Government’s

intention to restate in new legislation a duty to provide a Code of Practice similar to that

imposed by the 1983 Act. We trust that this duty will be established by primary legislation
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and thus be indivisible from the powers that such a Code seeks to advise upon. We discuss

the debate over the status and legal force of the present Code, which the Court of Appeal has

now hopefully resolved, at Chapter 3.2 et seq below. As well as pressing Government to

establish and maintain a robust Code of Practice, we also continue to argue that

Government should seize the opportunity of new legislation to regulate a number of areas

of compulsory care and treatment, such as seclusion, control and restraint and certain

forms of treatment (such as the naso-gastric feeding of anorectic patients): these matters are

further discussed at Chapters 11.24, 11.27 and 10.54 respectively.

2.9 We urge the Department of Health to remain vigilant over its own role in promoting human

rights. In some cases Government must be applauded for its actions in this respect: there

have been a number of examples where Department of Health officials have taken up a

proactive role in giving guidance or establishing legal positions (see, for example, Chapter

3.27 below). We are also confident that the Department of Health is receptive to concerns

raised by the Commission and other bodies. Nevertheless, there remains a danger that the

passing of the Human Rights Act 1998 may yet have a paradoxical effect on the way in which

the state recognises and fulfils its duties in promoting human rights. Because the Human

Rights Act has brought the ECHR into domestic law and charged all public authorities with

a duty to uphold human rights principles in their actions, executive agencies of government

may appear to divest themselves as government of day-to-day human rights responsibility

on matters of detail. This gives the appearance of delegating powers and responsibilities

regarding human rights to the authorities operating on behalf of the State. For example, the

submission made by Department of Health officials on behalf of the Secretary of State to the

Court of Appeal in Munjaz [2003] argued that, even if a “special hospital” secludes patients

in such a way as to possibly breach their human rights,

“the State has nevertheless discharged its positive obligations to provide protection
against breaches of human rights because …[the hospital]… is under an obligation …
to act compatibly with …[the HRA]…[and] …any alleged failure or threatened failure
to comply with …[the HRA]… can be brought before a court, which must itself, as a
public authority, act to protect the appellant’s …[ECHR]… rights”19

We take the view that, particularly in relation to the restriction of fundamental human

rights as a health or safety measure on the authority of the State, any divestiture of responsi-

bility by Government is inappropriate, both in legal terms and in a wider ethical sense. We

are therefore pleased that the Court of Appeal took a similar view in the Munjaz case, which

underlined the State’s general responsibility for the treatment of those whom it has deprived

of their liberty. We discuss this in relation to the status of the Code of Practice at Chapter

6.17 et seq below, and examine the 2003 Munjaz judgment itself at Chapter 3.2 et seq below.

2.10 We urge Government to re-affirm its commitment towards and responsibility for

discharging positive responsibilities in the promotion of a human rights culture. The

decentralisation of the NHS must not be allowed to create a vacuum of policy-level advice

on the implementation of mental health law. We are heartened by the energy of the Welsh

Assembly Government and NHS Wales in this respect (see Chapter 18.18 et seq below). We
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look with renewed optimism upon the emerging role of the National Institute of Mental

Health for England (NIMHE) as the policy-arm of the Department of Health in England.

We are pleased to see NIMHE’s recent publications recognise this need for active

Government intervention:

“It is interesting to reflect that the ideas enshrined in the National Service Framework
for Mental Health (DOH 1999) and other recent Mental Health policy guidance were
rehearsed in a way 25 years ago, highlighting the importance of active Government
leadership and facilitating change”20

We hope that this report will play a role in fostering such leadership.
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The effect of human rights
challenges to the MHA 1983 

3

3.1 Early in our reporting period, two Mental Health Act Commissioners published an article in

the Nursing Standard suggesting the likely effects on mental health care of the introduction

of the ECHR into domestic law21. Persaud and Hewitt’s forecast that “a relatively small

number of cases will transform clinical services in the UK” seems to have been vindicated by

the cases of the last two years: their suggestion that such cases should be seen as an

opportunity rather than a threat by mental health professionals is discussed specifically at

Chapter 5.1. Some of the more significant human rights based cases are outlined below.

Seclusion and the status of the Code of Practice

3.2 This reporting period has seen two major legal challenges in relation to seclusion practice

which culminated in a single Court of Appeal ruling in July 200322. Although the power to

seclude patients has long been considered to be implied by powers of detention, neither the

1983 Act nor its subsidiary legislation mentions seclusion (see Chapter 11.13 below on the

legal basis for seclusion under the Act). The Code of Practice (chapters 19.16-23) provides

guidance on the definition and use of seclusion. As an element of both legal challenges was

that seclusion practices in both cases had departed from the Code’s guidance, the courts had

to determine what legal weight should be attached to such a departure. The determination

therefore extended beyond the specific issue of seclusion to encompass the proper status of

the Code of Practice itself.

3.3 The facts of the cases may be summarised very briefly. The first case (Munjaz) involved a

patient at Ashworth Hospital who had been secluded on four occasions for between four

and 20 days at a time. He challenged the lawfulness of the hospital’s seclusion policy, which

followed neither the Code of Practice guidance nor a previous judgment that found against

the hospital’s seclusion procedures23. The second case (S v Airedale NHS Trust) involved the

seclusion of a patient for nearly a fortnight, albeit only at night for the last few days, in a

general mental health services hospital while awaiting transfer to a secure bed. The patient

21 Persaud A and Hewitt D (2001) European Convention on Human Rights: effects on psychiatric care  Nursing
Standard, 15, 44, 33-37

22 R (on the application of Colonel Munjaz) v Mersey Care NHS Trust and (i) Secretary of State for Health and (ii)
MIND; S v Airedale NHS Trust (i) the and Secretary of State for Health and (ii) MIND [2003]

23 R v Ashworth Hospital Trust, ex parte Munjaz [2000] 



challenged the lawfulness of this seclusion on the grounds that it too departed from the

Code’s guidance, both in purpose (in that there was no incident of current aggression to

justify its duration) and in other practical details24. Both cases specifically challenged the

lack of regular medical reviews as required by the Code. Both claimants argued that their

cases raised issues under the European Convention.

3.4 The Commission was joined as an interested party in the first-instance Munjaz hearing25.

We argued to the court that it should not be acceptable to depart from the guidance of the

Code of Practice except where an individual patient’s circumstances dictate that the Code

cannot be followed, and that such departures should be recorded in the patient’s medical

record. We were surprised that our approach was not supported at that time by the

Department of Health, whose submissions appeared to accept Ashworth Hospital’s view

that it could be legitimate to determine at policy level not to follow Code of Practice

guidance. In the Munjaz judgment of 2002, the view held on this issue by the hospital,

apparently with Government sanction, prevailed26. This judgment was upheld by the first

instance decision in S v Airedale NHS Trust [2002]. The claims of both patients were

therefore dismissed at first instance, with the respective judgments agreeing that authority

to seclude where it was necessary to so could be implied from the 1983 Act, and that author-

ities had only to regard the Code as a guide to which they should refer when drafting

policies, but from which they might depart where they had sensible reason to do so27.

3.5 In our evidence to the Appeal Court hearing, we maintained the position regarding the

proper weight to be attached to the Code of Practice that we had held in the first instance

Munjaz hearing. We also disclosed a letter that we had addressed to the Department of

Health in December 2002, in which we had expressed concern at the Department’s apparent

expectations of authorities in relation to the Code and had sought clarification of its

position.

3.6 On the 16 July 2003 the Court of Appeal upheld both patients’ appeals against the first-

instance dismissal of their cases. The court accepted the Commission’s suggested approach

to the Code of Practice, which was that the Code’s guidance should be observed by all

hospitals unless they have a good reason for departing from it in relation to an individual

patient28. The court ruled that hospitals’ policies or actions can be unlawfully in breach of

the Code of Practice29. It declared Ashworth Hospital’s seclusion policy and the seclusion of

S by Airedale General Hospital to have been unlawful. The detail of the judgment in relation

to seclusion practice is set out at Figure 2 below.

3.7 The court made an important qualification to its determination that the Code’s guidance

should be observed by all hospitals unless they have a good reason for departing from it in

relation to an individual patient. The court also allowed that hospitals may identify good
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reasons for particular departures from the Code’s guidance in relation to groups of patients

who share particular well-defined characteristics, so that if a patient falls within that

category there will be good reason for departing from the Code in his or her case. The

Commission suggests that this does not absolve services from the necessity of basing such

departures upon the individual assessment of patients, even if such assessment is primarily

to determine whether the patient falls within a category recognised in hospital policies as

justifying practice not in accordance with the Code’s guidance.

3.8 The Commission is pleased that the Department of Health agreed to issue a short statement

on the status of the Code of Practice following the judgment. At Figure 1 below we

reproduce the Department’s statement, which was issued in its Chief Executive’s Bulletin,

issue 187, September 2003. We reproduce it here for promulgation amongst services and

authorities without access to that bulletin.

Department of Health statement on the status of the Code of Practice

"In its recent judgment in R (Munjaz) v. Mersey Care NHS Trust, the Court of Appeal has
confirmed that the Code of Practice should be observed by all to whom it is addressed unless
they have good reason for departing from it in relation to an individual patient. The Court has
also made clear that good reasons for particular departures may be identified in relation to
relation to an individual or groups of patients who share particular well-defined character-
istics, so that if a patient falls within that category there will be good reason for departing
from the Code in his or her case. The Department considers it best practice for the reasons for
any departure to be recorded. Further, it should be noted that the Mental Health Act
Commission’s policy is to treat unsubstantiated departures from the Code to be prima facie
evidence of poor practice".    

Fig 1:  Department of Health statement on the status of the Code of Practice after Munjaz [2003]

Seclusion, the ECHR and the Code of Practice following R (on the application of
Colonel Munjaz) v Mersey Care NHS Trust and others; & S v Airedale NHS
Trust and others [2003]

1 Seclusion itself is not a violation of a patient’s rights to protection from inhuman or
degrading treatment under ECHR Article 3, although used improperly or with little regard
to the patient’s welfare, it could become so. [para 53-55]

2 Seclusion, by denying association and placing a patient under close surveillance, is
necessarily an interference with the right to respect for private life, but one that may be
justifiable under ECHR Article 8(2). To be so justified it must be operated predictably and
transparently within limits set by domestic law. [65]

3 The State is under an obligation: 

(i)  “to know enough about its …patient to provide effective protection…” [58]; and

(ii)  to ensure that other public authorities act compatibly with the ECHR [59].



4 The Code of Practice is one essential means by which the State undertakes its duty at 3(ii)
above in respect of detention and treatment of patients under the MHA 1983. The Code of
Practice:  

(i) can provide transparency and predictability where ECHR compliance requires this but
the law is insufficiently defined [65, 74]; and

(ii) should be afforded a status consistent with its purpose [60, 71-6]. 

The Code should therefore be observed by all hospitals unless there is a good reason for
particular departures in relation to individual patients. It is not acceptable to depart from
the Code as a matter of policy, although policies may identify circumstances when such
departures might be considered on a case-by-case basis [76]

5 Seclusion that is not practiced in accordance with the Code’s definition and requirements,
unless it can be justified as necessary in an individual patient’s case, will not meet the
requirement of legality set by the ECHR. Policies that depart from the Code’s guidance on
an arbitrary basis may be similarly unlawful [74, 76-7].

6 Whilst seclusion of a patient who is already detained does not engage ECHR rights to
liberty under Article 5, the process of detention itself clearly does so. Where the Code
deals with the processes of detention, adherence to its guidance is similarly an ECHR
requirement for the hospital’s policy or actions to be lawful, unless a departure from the
Code’s guidance can be shown to have been necessary in a particular case [70,74]. 

7 It is therefore possible for a hospital’s actions or policies to be in unlawful breach of the
Mental Health Act Code of Practice on issues that engage ECHR issues [77]

Fig 2 : Seclusion, the ECHR and the Code of Practice after Munjaz [2003]

Burden of proof in Mental Health Review Tribunal hearings

3.9 In April 2001 the Court of Appeal issued a formal Declaration of Incompatibility in relation

to the burden of proof in Mental Health Review Tribunal hearings and Articles 5(1) and

5(4) of the ECHR30. The court held that, rather than patients being required to establish

their suitability for discharge, the Tribunal must be positively satisfied that the criteria for

detention continue to be met before refusing to discharge a patient. A Remedial Order was

laid before Parliament on the 26 November 2001 amending sections 72 and 73 of the Mental

Health Act 1983 to effect this change.

3.10 The Government has offered compensation on an ex gratia basis for anyone who can

demonstrate to its satisfaction that he or she was subject to unlawful detention as a result of

the incompatibility of sections 72(1) and 73(1) of the Act prior to its amendment31.
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3.11 We pointed to this potential conflict with the ECHR in 1999, recommending that the

burden be changed in new legislation32. We therefore see this change as both welcome and

inevitable. It will be interesting to see whether it leads to an increase in discharges by the

Tribunal. We are aware of views that the practical effect of the change may be to raise the

threshold for detention, by restricting practitioners’ discretion to use the Act in ‘borderline’

cases or where cases where diagnoses remains uncertain after a period of inpatient treatment.

We can see no reason in law why this should be the case. In making the declaration of

incompatibility, the Appeal Court stressed that the thresholds for detention set by ECHR

Article 5 are less stringent than those set by section 3 of the 1983 Act33. A Tribunal is not,

therefore, bound by Article 5 to discharge a mentally disordered patient if it cannot be

shown on a balance of probabilities that medical treatment will alleviate or prevent a deteri-

oration of that mental disorder, nor is it bound by Article 5 to discharge a patient from

detention if it cannot be convincingly shown that such detention the only means of

providing treatment. The 1983 Act only requires Tribunals to “have regard” to these issues in

respect of patients detained for treatment, and none of the changes in law over this

reporting period have narrowed this wide region of discretion.

Dual role of Tribunal medical member

3.12 The courts have determined that the role of Tribunal medical members as both fact finder,

in examining patients prior to a hearing, and decision maker, as a member of the Tribunal

panel taking the final decision, was not incompatible with Article 5(4) requirements (R v

MHRT and Department of Health, ex parte S, [2002]). However, medical members of the

Tribunal must regard their pre-hearing assessment of the patient only to result in a

provisional view before the case is formally heard, and must ensure that any pre-hearing

communication with other panel members makes this clear. The proposals for the next

Mental Health Act address this concern by establishing a requirement that Tribunals

appoint at least one medical expert from a panel (presumably much as Second Opinion

Appointed Doctors are appointed under the 1983 Act) to perform the fact finder role in the

Tribunal’s deliberations34. Under new legislative proposals, the patient will also have a right

to appoint his or her own medical expert.

Patients’ access to Tribunals

Tribunal delays

3.13 It was established in R (on the application of C) v MHRT London South & SW Region [2001]

that the policy of listing Tribunal hearings eight weeks from the date that a section 3 patient

appeals detention failed the requirement under Article 5(4) for a speedy determination of

the lawfulness of detention. In R (on the application of KB & six others) v MHRT and

Secretary of State for Health [2002], the court confirmed that seven patients whose Tribunal

hearings had been delayed for longer than this period by repeated adjournments had been

denied their rights under Article 5(4). The court laid the responsibility for this on
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Government for failing to provide adequate Tribunal resources. In February 2003 the High

Court awarded damages of between £750 and £4,000 to six of the patients as compensation

for deprivation of liberty and, in some cases, consequent frustration and distress. Other case

law (B v MHRT and Secretary of State for the Home Department [2002]) confirms that even

patients who are not discharged from detention by their delayed Tribunals may still be able

to make successful compensation claims.

Tribunal access for extended section 2 detentions

3.14 In 1997 the Commission highlighted that patients whose detention under section 2 is

extended whilst an application for the displacement of their Nearest Relative is pending had

no right of access to the Tribunal during that extension. The extension of section 2 by a

further 50 days has been recorded under these circumstances. The Commission suggested

an amendment to the law to provide a right of appeal in such circumstances35. In this

reporting period, a patient whose detention was being extended in these circumstances

requested the Secretary of State to exercise his discretionary power to refer a case to the

Tribunal under section 67(1), and was initially refused. The patient’s challenge that this

refusal was in breach of Article 5(4) was settled out of court, although it appears that initial

approaches regarding a policy for the operation of this discretionary power have now been

withdrawn on the grounds that the Secretary of State’s discretion cannot be fettered.

3.15 The Commission regrets that, at the time of writing, the procedures for Tribunal access

under circumstances described above may still fail ECHR requirements of transparency and

predictability. It is in relation to matters such as this that Government could set an example

of promoting a human rights culture in mental health services.

Recommendation 1: Government should provide a clear framework within which
patients whose section 2 detentions are extended may be assured of their right to challenge
their detention in accordance with ECHR requirements.

Extending the role of the Tribunal in conditional 
discharge arrangements 

3.16 In R (on the application of IH) v Secretary of State for the Home Department and the Secretary

of State for Health [2002], the Court of Appeal held that whilst it was not for the Tribunal to

enforce conditions of a patient’s discharge, its lack of powers to monitor the implemen-

tation of its decision or review that decision denied patients their Article 5 rights. The court

therefore held that section 73 should be interpreted so as to allow the Tribunal to make a

provisional decision to discharge subject to specified conditions, but to defer its final

decision whilst it monitors the implementation of those conditions. If the conditions are

not or cannot be met, then the Tribunal may make a further order modifying the conditions

or determine that the patient should remain in hospital. We understand that it is now
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standard practice for Mental Health Review Tribunals to fix a date for a further consider-

ation of any deferred discharge decision made. This nascent monitoring role for Tribunals

anticipates, to a limited extent, the proposed role of the Tribunal under the next Act. It is

already the case that healthcare professionals or Home Office officials may be summoned

before the Tribunal to account for delays in implementing discharge plans. The court

underlined the Secretary of State’s responsibility to respond to recommendations by the

Tribunal or requests from RMOs, and not to obstruct or cause unreasonable delay in the

implementation of a Tribunal decision in R (on the application of R A) v Secretary of State for

the Home Department [2002].

3.17 What might constitute an “unreasonable delay” is, of course, not ascertainable in any

general sense, although the Department of Health wrote to all health and social services

authorities subsequent to Johnson v United Kingdom [1997], asking them to “give priority to

ensuring that cases of deferred conditional discharge are implemented within six months of

the MHRT’s decision”. In our view, six months is too long a time for patients to remain in

conditions that are no longer appropriate for their clinical requirements.

3.18 Delays in patients’ discharge under conditions are likely to be caused by difficulties in

identifying appropriate community resources. The courts have considered whether this

implies a duty on authorities to provide such resources in a number of recent cases. In

September 2001 a European Court ruling suggested a limited recognition of a duty of care

similar to that accepted in US law (see Chapter 4.14 et seq below). The court acknowledged

that “the assumption of responsibilities by the authorities of a Contracting State for the

health of the individual may in certain defined contexts engage their liability under the

Convention with respect to that individual” (Clunis v UK [2001]).

3.19 So far, UK judgments have concluded that neither Strasbourg jurisprudence nor the

implications of ECHR Article 5 indicate that a Member State owes a duty under the

Convention to put in place facilities for the treatment in the community of patients who

would otherwise be detained in hospital36. However, where a Member State’s own law

requires such resources for the express purpose of obviating the need for detention, or

where such resources are available but are not utilised, Article 5 might be engaged37. In

February 2003 the High Court determined that it was sufficient for authorities charged

under section 117 of the MHA 1983 with providing aftercare services to make their ‘best

endeavours’ to secure arrangements required for a patient’s conditional discharge into the

community. The failure of such arrangements would not result in the patient being falsely

imprisoned38. The courts have also repeatedly found, following Ashingdane v UK [1985],

that Article 5(1) is not engaged where a patient is detained in inappropriate conditions due

to a lack of facilities.39 However, at the time of writing, at least one of the above judgments is

subject to appeal (and is further discussed at 3.21 below).

36 In particular, Ashingdane v UK [1985]; R (on the application of IH) v the Secretary of State for the Home
Department and the Secretary of State for Health [2002], para 87; R v Camden and Islington Health Authority,
ex parte K [2001], para 33; MP v Nottinghamshire NHS Trust [2003], paras 9-22.

37 R (on the application of IH) [2002], para 87

38 R v Doncaster Metropolitan Borough Council ex parte W [2003].

39 see MP v Nottinghamshire NHS Trust [2003], paras 9-22
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Identification of a public authority 

3.20 R (on the application of A and others) v Partnerships in Care Ltd [2002] determined that

Independent Hospitals are public authorities when carrying out the powers and duties of

the 1983 Act in the detention and treatment of patients. Thus any health and social services

authority and any NHS Trust or independent hospital’s Board may be held to account as a

public authority in relation to the Human Rights Act 1998.

3.21 A much more difficult question arises in relation to the extent to which employees of such

authorities may themselves be held to account as public authorities under the HRA 1998. It is

clear that any person exercising “functions of a public nature” is a public authority for the

purposes of section 6(3)(b) of the 1998 Act. In certain circumstances, the Mental Health Act

1983 places duties specifically on a job-holder (such as an Approved Social Worker at section

13(1)) rather than their employing authority, and therefore that individual bears the public

authority responsibility. However, not all duties imposed or implied by the 1983 Act are so

clearly determined. At the time of writing, a case is pending appeal that raises the question of

the extent of doctors’ public authority responsibilities in relation to the 1983 Act40. The Royal

College of Psychiatrists has sought to become an interested party to the action, arguing that

the claim made on doctor’s public authority status by the applicant would, if successful,

seriously compromise doctors’ autonomy and ability to meet their duty of care. The claim by

IH is that a community-based doctor, in declining to accept a patient whose discharge from

detention was conditional upon such a community-based placement, was in breach of public

authority duties to provide suitable arrangements for the patient’s care.

3.22 Doctors acting in roles assigned specifically to them as doctors by the 1983 Act are acting in

a public authority role, just as is the case with social workers acting in an ASW capacity. In

such roles, there are limitations on doctors’ autonomy as doctors, in that both hospital

managers and Mental Health Review Tribunals can discharge a patient from a doctor’s care

under detention against that doctor’s advice. However, in such circumstances there is

nothing to prevent the doctor from satisfying his or her own duty of care by, for example,

offering the patient arrangements for continuing care on an informal basis. The doctor

would not have failed his or her duty of care if the patient declined such an offer, as all

patients who are not subject to compulsion have a right to do.

3.23 Although doctors’ powers are limited by the 1983 Act, the Act does not at present create any

general powers or duties that compromise a doctors’ autonomy to make positive clinical

decisions: a doctor cannot be compelled to provide treatment under civil powers against his

or her wishes41. The concern expressed by the Royal College of Psychiatrists and others

about the judicial review application discussed here is that, if successful, it could reverse this

position. The doctor’s ability to reject a patient’s placement within his or her care for clinical

reasons (i.e. because the services provided by that doctor are, in the doctor’s opinion,

unsuitable for the patient in question) might be fettered if such a rejection creates a failure

40 Application for appeal of R (on the application of IH) [2002]. See paragraph 3.16 above for general
discussion of the issues in the first instance judgment) 

41 It could be argued that certain aspects of Part III of the 1983 Act – such as the ability of the Secretary of State
to bar the discharge of a restricted patient – compromise doctors’ autonomy in just such a sense. See also
Chapter 13.14 below for a case involving the Criminal Procedures (Insanity) acts that raises these issues.



of a public authority duty to provide sufficient treatment facilities to avoid compulsion42.

Whilst we are sympathetic to this concern, doctors operating powers and discharging duties

under the 1983 Act (which may, perhaps, extend to those doctors responsible for post-

discharge aftercare arrangements) do have some responsibilities as public authorities. A

judgment that doctors do not have such duties could mean that no tribunal, court or service

provider could require a doctor to perform any specific duty. Conversely, a judgment that

doctors must follow unquestioningly the direction of a tribunal, court or other body in

performing any specific medical function, regardless of whether that doctor had the

necessary skills, training or resources, would severely compromise the doctor’s clinical role

and have serious implications for the professional autonomy of all clinicians operating

public law duties. We hope that the court, which may reach a judgment whilst this report is

in press, will be able to achieve a balance in their determination that does not impose

unreasonable responsibilities on clinicians or absolve them of public authority responsibil-

ities where these are warranted.

Double jeopardy of life prisoners subject to hospital orders

3.24 The High Court made a formal declaration of incompatibility over the case of R v Home

Secretary, ex parte D [2002], concerning a discretionary life prisoner who had been

transferred to hospital under section 47/49 and who had served the penal element of his

sentence. The court found that the requirement on D to appeal for discharge both to the

Tribunal and for the Home Secretary’s consent to go before the Parole Board was a contra-

vention of his Article 5(4) right to take proceedings to determine the lawfulness of his

detention. Two points were argued by D to be in breach of Article 5(4). First, that because

the referral to the Parole Board is made at the discretion of the Home Secretary, this is

inconsistent with the detained person’s entitlement to an effective review. Second, that

because the application to the MHRT and the referral to the Parole Board are made consec-

utively, there will not in practice be a “speedy” hearing. The Judge accepted both arguments

and found that the current regime breaches Article 5. This was only the fourth such order

passed by the UK courts, three of which have been mental health cases. At the time of

writing, further legal action is ongoing which may provide a resolution to this matter.

Identification of gay and lesbian partners as Nearest Relatives 

3.25 In 1999 we highlighted our existing concern that the statutory protocol for identifying

Nearest Relatives under the 1983 Act was discriminatory against same-sex couples43. This

was the subject of a legal challenge in 2002, where a patient whose lesbian partner had been

discounted as Nearest Relative claimed a violation of her right to family life under ECHR

Article 8.

3.26 A Court Order finalised on the 7 November 2002 declared that, to avoid incompatibility

with the HRA 1998, and provided that the two have cohabited for at least six months, the

homosexual partner of a patient can be treated as falling within the phrase “living with the
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42 This case therefore also raises an argument claiming positive rights to treatment under human rights
principles. See Chapter 4.17 et seq below.

43 Mental Health Act Commission (1999) Submission to the Mental Health Legislation Review Team. MHAC,
Jan  1999, p9 



patient as the patient’s husband or wife as the case may be” in section 26(6) of the 1983 Act

and accordingly as their Nearest Relative within section 26(1) of the Act44.

3.27 In 2002 we identified a number of local authorities that had refused to recognise the court

order as binding law. We approached the Department of Health about this and were pleased

to help the Department in promulgating a clarificatory statement on the legal import of the

judgment. We entered into discussions with the authorities concerned, who have now all

recognised the change in law and advised their practitioners accordingly that, in the words

of the Department of Health guidance, the consent order “can and should be followed by

decision makers: local authorities can and should regard same sex partners as within the

extended definition of husband and wife under section 26”.

3.28 The current legal position is an improvement on the previous situation, but it may not

prevent further human rights challenges. Some commentators remain dissatisfied that the

Act continues to discriminate against unmarried couples, in that the latter (whether

homosexual or heterosexual) must have cohabited for six months to be recognised.

Automatic appointment of Nearest Relatives and ECHR Article 8

3.29 In 1997 we first highlighted problems caused by the statutory requirements for consultation

with Nearest Relatives45. A patient has no say in or veto over the appointment of their

Nearest Relative, who is identified according to the statutory scheme set out at section 26 of

the 1983 Act, even if the patient has been abused by or is estranged from that person. This is

a clear breach of the right to respect for family life under ECHR Article 8. In our Ninth

Biennial Report we welcomed the Government’s undertaking to amend the Act so as to

enable a detained patient to apply to the court “to have the Nearest Relative replaced where

the patient reasonably objected to a certain person acting in that capacity”, as a part of its

friendly settlement of the challenge to this part of the law in JT v UK [2000].

3.30 We regret that no action has been taken on this undertaking at the time of writing (October

2003), despite a formal declaration of incompatibility in June 2003 following a further legal

challenge46. In this case, the patient alleged that she had been sexually abused in childhood

by her adoptive father, who was her Nearest Relative under the Act. As a consequence, there

was no relationship of trust between her and her adoptive father and she did not wish to see

or communicate with him again. But she had no right under the 1983 Act to have him

replaced by someone who would be acceptable to her. Mr Justice Maurice Kay found that the

automatic appointment of the adoptive father as Nearest Relative and the statutory

consequences that result from that appointment constituted a continuous interference with

the patient’s private life which was not justified under Article 8(2). Further, he found that it

was not possible to construe sections 26 and 29 of the 1983 Act compatibly with Article 8.

Accordingly, he granted a declaration to that effect.
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44 R on the application of SSG and Liverpool City Council and Secretary of State for Health. Website address:
www.doh.gov.uk/consentorder.doc. See also www.doh.gsi.gov.uk/mhact1983.htm 

45 Mental Health Act Commission (1997) Seventh Biennial Report 1995-7 . London: Stationery Office. p 119 

46 R (on the application of M) v Secretary of State for Health [2003]



3.31 We can see no reason for this matter to have not been attended to before now and very much

regret that the situation remains uncertain as we go to press. We trust that remedial

legislative action will be introduced as soon as possible.

Recommendation 2: Government should take action to rectify the incompatibility of
sections 26 and 29 of the Mental Health Act 1983 with human rights principles by means
of a Remedial Order under section 10 of the Human Rights Act 1998. 

Challenging Second Opinion authorisations 

The Wilkinson case 
3.32 The Court of Appeal judgement in Wilkinson (October 2001) has been subject of much

debate and speculation over this period47. The case has been frequently misunderstood to

limit the authority of the current Act in respect of detained patients with mental capacity

who refuse consent, because of a passage in the judgment of Simon Brown LJ that was, and

was acknowledged to be, obiter48. We discuss this aspect of the case at Chapter 4.2 below. In

fact, at the time of its hearing in 2002 the court was faced with a single issue on an

interlocutory appeal. This was whether medical experts should be required to attend for

cross-examination in judicial reviews of Second Opinion Appointed Doctor (SOAD)

decisions to authorise treatment.

3.33 The case began in 2000 with a successful application for judicial review of and injunction

against the administration of depot medication for mental disorder which had been

authorised by a SOAD. By the time of the final Appeal Court hearing, eighteen months later,

the authorisation in question had been withdrawn and so the court determined points of

principle only. It noted that the human rights implications of enforced treatment on the

authorisation of a SOAD may include alleged fundamental Convention breaches (in this

case, in relation to ECHR Articles 2 or 3), or such as obviously raise questions of medical

necessity and proportionality (in this case Articles 8 and 14). The question of a patient’s

mental capacity would be relevant, certainly to questions of proportionality. It was

determined that any court considering alleged Convention breaches of this kind inevitably

would have to reach its own view on these matters. Where, as in this case, there were

conflicting medical opinions before the court, it would be necessary for the court to require

the attendance and cross examination of medical experts.

3.34 The court recognised the burden that such hearings could place on services and hoped that

challenges of this nature would be rare and arise only in the most exceptional circum-

stances. In our reporting period (financial years 2001 to 2003), only one case has gone to a
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47 R (on the application of Wilkinson) v the Responsible Medical Office, Broadmoor Hospital, the Mental Health
Act Commission Second Opinion Appointed Doctor and the Secretary of State for Health [2001]. For an
account of the misunderstandings and a corrective view see also Hewitt, D An end to compulsory psychiatric
treatment? (2002) New Law Journal, 8 Feb 2002, p194-5.

48 i.e. Obiter Dictum – a judge’s remark made in passing in arguing point or giving judgment, but not essential
to the decision and therefore without binding legal authority.



full hearing with cross-examinations of witnesses (the N case, discussed at 3.35 below). A

further such case was concluded as went to press.

3.35 In R (on the application of N) v Doctor M and others [2002], the final determination revolved

around the question of whether, in the face of opposing medical evidence, a SOAD, RMO or

a court could justify the imposition of medical treatment as a “necessary” curtailment of a

patient’s human rights. The applicant argued to the Court of Appeal that the existence of

dissenting medical opinion proved that a treatment was not “considered necessary by a

responsible body of opinion” and did not therefore meet the Bolam test49. This “reverse

Bolam test” was rejected by the court, which held that the question could be whether the

treatment was the best of a number of available options, all of which might pass the Bolam

test, with the choice between involving issues wider than the medical. In other words, the

test was simply whether the proposed treatment had been convincingly shown to be a

medical necessity50. The existence of dissenting medical views was a matter to take into

account in determining this, but was not a decisive factor.

3.36 The N judgment suggested that Wilkinson should not be regarded as a charter for routine

applications to the court for oral evidence in human rights cases, and that courts were

entitled to reach decisions on written evidence if they felt able to do so. The court

emphasised Hale LJ’s qualification in Wilkinson that cross-examination should be ordered

“if necessary”51.

3.37 It may therefore be the case that the courts will be slow to grant cross-examination in such

cases in future. Nevertheless, we are concerned at the administrative and resource burden

that such cases could put on psychiatric services generally, and on our own functions in

administering the SOAD system. However, it may be that, under the next Mental Health Act,

other appeal mechanisms than judicial can be found when a Tribunal doctor authorises

compulsory treatment for mental disorder. The grounding of the “SOAD” role within the

Tribunal system may itself, perhaps, provide such a mechanism. We advise Government to

consider this matter carefully in the formulation of the next Act.

Recommendation 3: We advise Government to consider how appeals against
decisions relating to the authority for patients’ care plans might be heard within the
framework of new mental health legislation.  
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49 see Bolam v Friern Hospital Management Committee [1957]; Bolito v City and Hackney Health Authority
[1998]. The ‘Bolam test’ is a measure of whether a doctor will be deemed to have acted in a patient’s best
interests and be immune from liability in trespass. The test is whether the doctor acted in accordance with
practice accepted as proper at that time by a body of medical opinion skilled in the treatment in question.

50 see Herczegfalvy v Austria [1992]: “the established principles of medicine are admittedly in principle decisive
in such cases; as a general rule, a method which is a therapeutic necessity cannot be regarded as inhuman or
degrading. The court must nevertheless satisfy itself that the medical necessity has been convincingly shown
to exist” (para 82).

51 Wilkinson, para 62 (see also R (on the application of N) v Doctor M and others [2002] paras 34-37) 
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The duty to give reasons for Second Opinion determinations 

3.38 R (on the application of Wooder) v Feggetter and the Mental Health Act Commission [2002]

was heavily influenced by the approach taken in Wilkinson. The Court of Appeal held that

“with the coming into force of the Human Rights Act 1998 the time has come…to declare

that fairness requires that a decision by a SOAD which sanctions the violation of the

autonomy of a competent adult patient should also be accompanied by reasons”. The

common law implied such a duty. The patient was entitled to know a SOAD’s reasons for

authorising treatment, unless the patient’s doctor justified withholding such information

on clinical grounds. Reasons should be stated in writing by the SOAD and communicated to

the patient by his Responsible Medical Officer (RMO).

3.39 Guidance issued by the Mental Health Act Commission following this decision is available

on the Commission’s website52. The Commission has advised SOADs to provide reasons in

respect of any authorisation that they provide, whether or not a patient has mental capacity

in their view. A patient may be determined to lack mental capacity to give a competent

refusal of consent to treatment and yet still wish to know why his or her stated wishes are

being overridden. It is for such patients’ RMOs to determine whether to release the

information provided by the SOAD.

The Limits of Compulsory Treatment 

3.40 In R (on the application of B) v Ashworth Hospital Authority [2003], a patient challenged his

placement in a personality disorder ward, despite only having the Mental Health Act “classi-

fication” of mental illness on his detention documentation. Although the hospital suggested

that the patient suffered from a personality disorder alongside the mental illness, it had not

sought to reclassify the patient accordingly. Indeed, some doubt remained as to whether the

personality disorder was of such a nature and degree alone to warrant the use of the Act. The

hospital argued, successfully in the first instance, that section 63 allowed them wide powers

to provide care and treatment appropriate to the patient’s mental disorder regardless of

classification.

3.41 The Appeal Court disagreed, deciding that the phrase “medical treatment…for the mental

disorder from which [the patient] is suffering” at section 63 must be read in the wider

context of the Act. As such it only permits treatment as is appropriate for the mental

disorder(s) that the patient is classified as suffering from under the Act.

3.42 The court made two important caveats in its judgment:

✱ re-classification under sections 16, 20 or 72(5) was an available tool for RMOs and
Tribunals to ensure that the necessary authority to treat is provided;

✱ even where a secondary mental disorder could not be re-classified, in that its nature or
degree would not meet the criteria of the 1983 Act, it is possible that it nevertheless
aggravates or prevents the treatment of the disorder for which the patient is detained for
treatment. Following B v Croydon [1995], the treatment of the unclassified mental
disorder may in these circumstances be ancillary to, and therefore a necessary part of, the
treatment of the classified mental disorder.

52 www.mhac.trent.nhs.uk. For contact details of the Mental Health Act Commission, see appendix F



3.43 Simon Brown LJ noted that following this case “the question of re-classifying patients to

include other disorders will assume a far greater importance than hitherto it has had”. The

court ruled that, unless and until B was reclassified as suffering also from a psychopathic

disorder it would be unlawful to continue treating him without consent for that condition.

3.44 This case, although it did not rely directly on any ECHR based challenge, continues the line of

judgments where the courts have sought to interpret the Mental Health Act 1983 as limited

by extraneous “residual freedoms”. It is notable, however, that, contrary to his remarks in

Wilkinson (see 3.32 above and Chapter 4.2 below), Simon Brown LJ accepted in B that a

detained patient may be compelled to accept medical treatment for mental disorder even if,

being capable, he objects to it. This approach was also taken by the Hon. Mr Justice Silber in

R (on the application of PS) v Dr G & Dr W [2003], a judgment given as we go to press, which

allowed that the administration of medication under section 58 in the face of a patient’s

capacitated opposition did not infringe ECHR rights where such treatment is in a patient’s

best interests.
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Concern for patient autonomy 

4.1 Some general patterns emerge from the cases discussed in Chapter 3 above. Foremost

amongst these is the judicial concern with the “canon of construction that Parliament is

presumed not to have enacted legislation that interferes with the liberty of the subject

without making it clear that this was its intention”53. Cases such as Wilkinson and B v

Ashworth (see Chapter 3.32 & 3.40 above) reinforce the fact that a patient who is subject to

specific forms of compulsion retains residual freedoms, even if detained in hospital,

although the precise limits of such freedoms are far from established. The courts have

consistently rejected legal arguments suggesting a ‘paternalistic’ approach to health issues in

general, emphasising instead the rights of patients as autonomous individuals54

The role of mental capacity

4.2 There is a considerable body of opinion that would prefer mental health legislation

replacing the 1983 Act to draw a clearer distinction between the mentally capable and the

mentally incapable when determining the limits of compulsion. At Chapter 3.32 above we

noted that the Wilkinson case has occasionally been misconstrued as limiting the authority

of the current law in relation to capable patients. More often, the case is considered as an

example or harbinger of the judiciary’s pull on the law towards capacity-based thresholds of

compulsion. This is because of a remark made in passing by Lord Justice Simon Brown, one

of the Appeal Judges in the case. Drawing on ECHR principles, his Lordship stated that if the

appellant against compulsory treatment had genuine capacity to refuse consent, “it is

difficult to suppose that he should nevertheless be forcibly subjected to it”. It is important to

note the qualification that followed this statement, which acknowledged its obiter status55,

and then acknowledged that it was “quite inappropriate on such an appeal for this court to

try to resolve at this stage all the many questions which [may] arise for decision under the

Convention”. The obiter remark of Simon Brown LJ was opposed by another of the judges in

this case, Lady Justice Hale, who stated that she did not take the view that detained patients
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53 R v Hallstrom ex p W (No 2); R v Gardner ex p L [1986], per McCullough, J. The subsequent effective
overturning of the Hallstrom ruling over renewal of patients’ detention on leave (see Chapter 9.47 below)
does not, in our view, negate this general point, although it does demonstrate the breadth of potential
judicial interpretation of ambiguities in statute law.

54 see, for example, Re B (Adult: Refusal of Medical Treatment) [2002]

55 see note 48 above on the meaning of obiter.



with capacity to decide for themselves can never be treated against their will. Lady Justice

Hale’s remarks were cited in R (on the application of PS) v Drs G & W [2003], which

confirmed as we go to press that treatment under the 1983 Act in the face of capacited

refusal may be consistent with ECHR rights. We also note that neither the Government’s

Expert Committee, led by Professor Richardson in 1999, nor the Government itself has

countenanced a law that would guarantee psychiatric patients a right of competent refusal

of treatment where questions of the safety of other persons arise56.

4.3 We recognise that there is a considerable body of opinion, including within our own

membership, that considers the review of current legislation to have missed an important

opportunity to refocus the criteria for psychiatric compulsion around issues of mental

capacity. Yet we continue to have concerns over whether the concept of mental capacity can,

in fact, provide the panacea of natural justice that its supporters seem to suggest. These

concerns focus on the indeterminate nature of the concept of mental capacity itself. Mental

capacity, like consent, is usually viewed as a point on a sliding scale dependent not only on

the patient’s mental state but also by the circumstances in which a decision is being made. In

the current legal framework, this tends to be interpreted as though the threshold for mental

capacity rises according to the invasiveness or seriousness of the intervention for which

consent is sought. This is, perhaps, as it should be: a patient probably should be subject to a

“higher” capacity threshold if they are to consent to neurosurgery than if they are to consent

to a tranquilliser tablet. But the danger of making such capacity, or its absence, the

fundamental criterion for giving a treatment, is that no-one with a mental disorder who

refuses consent to treatment that a doctor feels to be necessary would ever be judged by that

doctor to have made a ‘capable’ decision. It is the case, perhaps, that such difficulties in

defining or determining capacity could be addressed in future medico-legal practice. One

safeguard could be that someone other than the treating doctor makes the assessment,

although this could lead to a cumbersome and bureaucratic system.

4.4 A second aspect of the indeterminancy of capacity is the wide variety of definitions adopted

by different authorities for different purposes and in different jurisdictions. The British

Medical Association’s helpful 5-point test57, for example, although directly referring to the

standard legal test of capacity set out in Re C (Adult: Refusal of Treatment) [1994], differs

from it both by addition (eg the BMA test includes the ability to “make a free choice”, i.e. one

that is “free from pressure”) and by subtraction (the BMA test excludes the Re C elements of

believing the relevant information and of weighing it in the balance in arriving at a choice).

The draft Mental Incapacity Bill also excludes the element of belief; and although the

Explanatory Notes talk of weighing the information, the Bill itself employs the quite

different notion of the ability “to use the information” in coming to a decision58. Again, the
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56 Department of Health (1999) Report of the Expert Committee Review of the Mental Health Act 1983. London,
Department of Health para 7.12-14

57 The test is set out in British Medical Association and The Law Society (1995). Assessment of Mental Capacity:
Guidance for Doctors and Lawyers. London: British Medical Association (page 66), and reproduced in British
Medical Association. (2001) Consent Toolkit. London: BMA (pages 13-14)

58 see Department of Constitutional Affairs (2003) Draft Mental Incapacity Bill Cm 5859-1. London: The
Stationery Office, Part 1, clause 2.1; the reference to weighing the information comes in Part 1 para 19 of
Department of Constitutional Affairs (2003) Draft Mental Incapacity Bill. Commentary and Explanatory
Notes. Vol 2. London: Stationery Office.



MacCAT-T, a well-validated measure of capacity widely used in both research and medico-

legal practice in North America, includes a further element, of “appreciation”, which is

absent from all three of the above tests59. These differences between proposed tests of

capacity are more than mere differences of drafting: the ability to “weigh” information is

central to the assessment of capacity in a wide range of mental disorders (such as anorexia

nervosa, for example60); and “appreciation”, in the MacCAT-T, equates centrally with the

particular kind of loss of insight which is characteristic of the group of disorders that are

most likely to be treated on an involuntary basis61, namely the functional psychotic

disorders, such as schizophrenia, hypomania and major depression.

4.5 There is of course considerable scope for debate among experts – clinical, legal and

philosophical62 – about which of the many different ways of understanding capacity is the

more appropriate in different contexts and for different purposes. But that is our point. In the

absence of a consensus view, the premature adoption in statute of any particular candidate

definition of capacity could exclude certain patients from treatment and place mental health

professionals in an untenable position. This is a particular problem in relation to two types of

patient. Professionals could be prevented from intervening in the care of patients with deteri-

orating conditions until the point of loss of capacity had been reached, or prevented from

effective intervention in the care of patients who may be a danger to others, even when they

might still be held responsible for treatment outcomes or patients’ actions. The Richardson

Committee’s attempts at addressing these problems led it to compromise the capacity-based

model that it proposed to Government in 1999, and admit that the question of intervention

in the case of patients posing a risk to others was a “political decision”63. The Richardson

Committee’s capacity-based approach was not, of course, adopted by the draft Mental Health

Bill of 2002, and so this particular dilemma is unlikely to be put before Parliament in relation

to England and Wales in the immediate future.

4.6 The Commission’s detailed discussions of its concerns in relation to mental incapacity as the

key determinant for compulsion were expressed in our submissions to the Expert Committee

appointed by Government to report in 1999, and to Government itself in our responses to its
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59 Grisso, T., and Appelbaum, P.S. (1998) Assessing Competence to Consent to Treatment: A Guide for Physicians
and other Health Professionals. Oxford: Oxford University Press, chapter 3: abilities related to competence,
pages 31-60.

60 Tan, J. (forthcoming) The discrepancy between the legal definition of capacity and the British Medical
Association’s guidelines. Journal of Medical Ethics.

61 see, for an example of empirical research in showing the importance of functional psychotic disorders in
relation to compulsion, Sensky, T., Hughes, T., and Hirsch, S., (1991) Compulsory Psychiatric Treatment in the
Community, Part 1. A Controlled Study of Compulsory Community Treatment with Extended Leave under the
Mental Health Act:  Special Characteristics of Patients Treated and Impact of Treatment. British Journal of
Psychiatry 158:792, and for an example of conceptual and legal analysis Fulford, K.W.M. (1993) Value,
Action, Mental Illness and the Law. p279-310 in Shute S., Gardner J, and Horder, J., eds. Action and Value in
Criminal Law. Oxford: Oxford University Press).

62 see Szmukler, G and Holloway F, Mental Health Legislation is Now a Harmful Anachronism, in Psychiatric
Bulletin, 1998 22  p. 662-5, with commentaries by Fulford, K.W.M., (1998) Replacing the Mental Health Act
1983?  How to change the game without losing the baby with the bath water or shooting ourselves in the foot,
p666-8, Sayce, L, Transcending Mental Health Law, p669-70.

63 Department of Health (1999) Report of the Expert Committee Review of the Mental Health Act 1983. London,
Department of Health para 7.12-14 

64 Scottish Executive (2001) New Directions: Report of the Review of the Mental Health (Scotland) Act 1984.
Edinburgh, The Stationery Office. Chapter 5. www.scotland.gov.uk/millan.



Green Paper and draft Mental Health Bill of 2002. Many of these concerns are echoed in the

Millan Committee’s report on the review of the Mental Health (Scotland) Act 198464.

4.7 The Millan Report states that the issue of incapacity was one of the most difficult that the

Committee faced. The report acknowledged that there are powerful arguments in favour of

the introduction of a capacity test, including:

✱ The claim that it provides a specific and ethically justifiable reason for overruling a
person’s autonomy, in that such autonomy has already been usurped as a consequence of
the mental disorder.

✱ That it would bring mental healthcare into line with other forms of health intervention,
and thus be non-discriminatory.

✱ That consistency between and eventual amalgamation of mental health and mental
incapacity legislation is desirable.

✱ That it received strong support from the Law Society, the Scottish Association for Mental
Health and many health and social work interests.

4.8 The Millan Committee nevertheless rejected the concept of mental incapacity as a key

determinant for compulsion, setting out its concerns which we have summarised at Figure 3

below. The Millan Committee proposed the concept of ‘impaired judgment’ in place of

‘mental incapacity’ as the basic criterion for compulsion. The Committee described

‘impaired judgment’ as “a broadly similar concept to incapacity, but…less legalistic… and

one which may be easier to apply in practice. It may also be a term which is easier for service

users to accept than the term ‘incapable’”. It is not clear to the Commission, however, how

the concept of impaired judgment can be freed from the circularity discussed at 4.3 above,

although its lack of precise definition does at least avoid some of the difficulties that we have

suggested in relation to use of thresholds determined by more narrowly defined concepts of

mental incapacity.

4.9 The Commission will be taking a keen and constructive interest in the continuing debates

over concepts of incapacity that may be applied in relation to the thresholds for compulsory

care. We hope that further work can be undertaken to arrive at fully conceived concepts of

incapacity specific to the context of compulsion in a range of mental health interventions,

for the further consideration of how mental incapacity might operate as a threshold to such

compulsion.

4.10 The Wilkinson case has raised the profile of mental capacity as a key determinant in consid-

ering whether compulsion is warranted. We discuss this in relation to statutory Second

Opinion Appointed Doctors’ authorisation of such treatment at Chapter 10.38 below.

Difficulties with a capacity test
(summary of arguments set down by the Millan committee report, Chapter 5.29-38)

i) a capacity test could be difficult to apply in a range of situations, including patients with
mood disorders, obsessive compulsive disorders and eating disorders, where patients
retain legal capacity but be at such risk to justify intervention; 
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ii) in relation to forensic patients, the issue is not so much capacity as whether placement is
more appropriate in a health care or penal setting;

iii) incapacity was a concept difficult to measure and apply, especially for GPs or doctors in,
for example, A&E Departments and might lead to reluctance to use the Act even where it
was proper to do so;

iv) people experiencing acute mental distress often present to clinicians in an ambiguous
state of mind, ostensibly resisting treatment but perhaps doing so in the hope that
someone will intervene;

v) there could be difficulties in defining a threshold at which a patient becomes incapable,
particularly with patients whose judgement is affected to some degree by their disorder
but who retain some decision-making capability; 

vi) it would seem impractical for compulsion to start and stop with the rapid fluctuations in
capacity experienced by some mentally ill patients;  

vii) although it is true that psychiatrists will have to assess capacity under mental incapacity
legislation, and have to do so in relation to specific treatments under the Mental Health
Act, in relation to long-term detention under mental health law to allow a range of
treatment interventions it may be difficult to identify precisely what it is that the patient
must be incapable of making a decision over; and 

viii) the practical effect of introducing an incapacity test may discourage early intervention, or
prevent a person from receiving help when they might bring severe harm to themselves
on the basis of a judgment that they retained mental capacity in their choice of action.

Fig 3: Summary of concerns over mental incapacity as the basis for compulsion as set out in the 

Millan report

Human rights concerns with the current Mental Health Act 

4.11 Elsewhere in this report we discuss the following issues that give cause for concerns specifi-

cally related to human rights:

✱ The ‘de facto’ detention of patients without due process or protection may conflict with
ECHR Articles 5 (right to liberty and security), 6 (right to a fair trial) and 8 (right to
respect for family and private life); (see Chapter 8.1 – 8.11)

✱ The limitations of patients’ access to Tribunals, particularly through administrative
difficulties, may conflict with ECHR Articles 5 (right to liberty and security) and 6 (right
to a fair trial); (see Chapter 3.13 – 3.15) 

✱ The lack of clarity around explicit and implicit powers of compulsion may give rise to
further challenges under ECHR Articles 3 (prohibition of torture); (see Chapter 11.1–
11.12)

✱ The continued differentiation between married, unmarried and same-sex couples in
determining Nearest Relative may conflict with ECHR Articles 8 (right to respect for
family and private life) and 14 (prohibition of discrimination); (see Chapter 3.25 – 3.28)
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✱ the automatic appointment of Nearest Relatives regardless of the wishes of the patient
conflicts with ECHR Articles 8 (right to respect for family and private life) (see Chapter
3.28 – 3.31) 

Human rights concerns with the draft Mental Health Bill of 2002

4.12 Human rights concerns over the implications of the draft Mental Health Bill of 2002 have

been widely discussed elsewhere, and have been raised particularly by the Joint Committee

on Human Rights (JCHR)65, to whom we submitted evidence in 200266. We recognise that

work will be undertaken on the redrafting of the Bill to meet the concerns raised by the

JCHR and other bodies, and therefore confine our comments in this section to the general.

However, the JCHR welcomed aspects of the draft Mental Health Bill proposals of 2002,

particularly as these related to plans to address the lack of safeguards for ‘de facto’ detained

patients and the extended role of the Tribunal.

4.13 Aspects of the draft Mental Health Bill of 2002 which have been raised as human rights

issues by the JCHR and other bodies cover the following general areas:

✱ the broad criteria for compulsion;

✱ the relative weakness of the Code of Practice as a regulatory tool67;

✱ the possibility of “preventive detention”, particularly in relation to personality
disordered patients;

✱ review and termination criteria for compulsion in the community;

✱ reduced powers of relatives in the initiation and termination of compulsion;

✱ plans to extend compulsory medical treatment to prisoners (see chapter 14 below); and

✱ plans to pass the Commission’s monitoring role regarding compulsion to a wider,
generic healthcare inspectorate (see Chapter 20 below).

The longer term: the example of America

4.14 It may be that the USA, with its constitutionally based culture of concern for individual

rights and legal process, provides a useful model in predicting future directions of mental

health law, particularly in relation to the likely legal challenges based upon human rights

principles. Peay (2003) notes that US jurisprudence has recently begun to be invoked in

Human Rights Act submissions to UK courts68.

4.15 Following a number of federal court judgments in the early 1970s, almost all states in the US

enacted “patients’ Bills of Rights”69 underlining the fact that persons resident in psychiatric
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65 Joint Committee on Human Rights (2002) Draft Mental Health Bill: Twenty-fifth report of Session 2001-02.
HL Paper 181, HC 1294. London, Stationery Office   

66 Mental Health Act Commission submission available at www.mhac.trent.nhs.uk 

67 This concern was expressed prior to the Munjaz [2003] judgment discussed at Chapter 3.2 et seq above,
which has strengthened the legal ‘weight’ of the Code. However, even subsequent to this ruling it is
questionable whether a new legislative framework for the compulsory treatment of psychiatric patients
should have key elements determined at the level of practice guidance.

68 Peay, J (2003) Decisions and Dilemmas: working with mental health law. Oxford, Hart Publishing. p163  

69 Perlin, M  The United States in Payne, A (1993) Sexual activity among psychiatric inpatients: international
perspectives. Journal of Forensic Psychiatry, Vol 4 No 1 109-129.



hospitals retain a broad range of civil rights predicated on the US constitution. Such federal

laws have, in turn, provided impetus to Congress to pass rights-based mental health

legislation, although judicial action has remained a crucial instigator of change. In this way,

the US Bill of Rights is similar, in both content and operation, to the European Convention

in UK law since the passing of Human Rights Act 1998. It is the case, of course, that the

recognition of certain “civil rights” under US law does not prevent various State practices

that cause great ethical concern to patient and professional groups in the US, such as the use

of mechanical restraint, and also does not preclude many individual States from assuming

powers that reach far beyond those that would be allowed under UK jurisdiction70. The

formal recognition of concepts of human rights by the State is clearly not an automatic

protection against State practices that can be considered abusive.

4.16 One aspect of the US attention to human rights has been the increasing focus on anti-

discrimination legislation, culminating so far in the Americans with Disabilities Act 1991.

This prohibits specifically forms of discrimination that exclude disabled people from

services, programs or activities; or leads to their treatment being unequal to that provided to

other persons, or different to that provided to others without good reason. Authorities are

further required to provide services in the most integrated settings appropriate to the needs

of the disabled individual.71

4.17 But the influence of human rights on US law has not been limited to the so-called negative

rights of non-discrimination. As early as 1974 (Wyatt v Stickney), the courts established

positive rights to treatment for persons committed to psychiatric institutions by requiring

treatment as a justification for detention with due process of law. Johnson v Solomon (1979)

established a right to treatment in the least restrictive environment, which has been

extended by subsequent judgments to an obligation on authorities to provide adequate

community based services and support. In Youngberg v Romeo (1982) the Supreme Court

ruled that due process also required reasonably safe conditions of confinement, freedom

from unreasonable bodily restraint and minimally adequate rehabilitation, with courts

giving due deference to professional opinion on what is “reasonable”. That US citizens have

a right to freedom from harm under the Eighth Amendment has also been successfully

argued as a basis for legal action against poor hospital environments and repressive regimes

(New York Association for Retarded Children v Rockerfeller 1973). The right to freedom from

harm is also interpreted as a positive obligation on authorities to protect those citizens to

whom it has a “special relationship” (Martinez v California 1980). A special relationship

clearly exists where a person is detained by the State or subject to community-based powers

of coercion, but “government control or custody is not a prerequisite for municipal liability”

(Estate of Bailey v County of York 1985). A special relationship is therefore established

between the State and those who meet program or service guidelines (Board of Regents v
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to the psychiatric treatment of prisoners condemned to the death penalty.

71 Marty, D A and Chapin, R (2000) Ethics in Community Health Care: The legislative tenets of clients’ right to
treatment in the least restrictive environment and freedom from harm: Implications for community providers.
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Roth 1972)72. US jurisprudence has also provided a relatively narrow definition of ‘danger-

ousness’, which must be based upon a finding of evidence, which we discuss at Chapter 7.26

below.

4.18 In summary, over the last quarter century the above cases have established within US law:

✱ a right to psychiatric treatment, which must also be in the least restrictive environment;
and 

✱ a duty of care (with subsequent liabilities for failures) that probably extends to all
patients, but certainly extends to any patient whose liberties are curtailed by the State,
whether they are detained in hospital or receiving treatment in the community.

It seems likely that issues relating to the State’s positive obligations to treat and protect

psychiatric patients will arise in future legal challenges to UK mental health law. The

extending of compulsory powers into the community will perhaps throw these issues into

sharper relief, given the inherent difficulties of managing or protecting non-resident

patients.
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…the primary concern of the Human Rights Act is not so much rights in the ordinary
common law sense, but values.

Lord Woolf, Lord Chief Justice, 15 October 200273

5.1 The coming into force of the Human Rights Act 1998 has been described as a unique

opportunity for professionals to influence the debate on future healthcare law far more

directly than has ever previously been possible, primarily because judges must now

interpret the law in accordance with the “living instrument” of the European Convention on

Human Rights, which suggests that judicial weight will have to be attached to contemporary

social mores74. Indeed professionals can and should “not merely react to the attempts of

others to develop Convention rights, but should attempt to influence such development

positively in the interests of the service to which they are custodians”75. They can do so in

developing their own local policies with human rights values at their core as a matter of best

practice rather than risk avoidance, thus making human rights principles the tools with

which patients and other service users can negotiate effectively with public authorities for

better care and treatment. We see this as the core of a value system that should underlie the

development of services under current and future mental health legislation.

5.2 In this chapter we seek to address the question of what – or whose – values should prevail 

in mental health services, and particularly in those that involve compulsion of patients. In

Chapter 6 we highlight some specific ways in which Government and other authorities

might foster such a value system.

The role of Values-Based Practice

5.3 The increasing awareness of human rights issues is likely to, and indeed should, increase

patients’ expectations that their choices and values will be accommodated within mental

health services. The principle of patient-centred services has been strongly endorsed in
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Government policy76. Of course, patients who are compelled to engage with services

experience a fundamental denial of their choices and values from admission. If such

patients are not to be excluded from patient-centred approaches to healthcare provision,

specific difficulties must be overcome.

5.4 We are pleased that the National Institute for Mental Health for England (NIMHE) has

recognised and sought to address these issues through the promotion of values-based

practice, which it has signaled with the appointment this year of a NIMHE National Fellow

for Values-Based Practice, Professor KWM Fulford. We think that the approach of Values-

Based Practice (VBP) has strong potential to improve and, in some cases, radically

transform psychiatric practice. We are aware that the approach is already looked upon with

enthusiasm by many stakeholders in mental health, both from service user and provider

perspectives, and are pleased that Government is adopting its promotion at policy level77.

5.5 Values-Based Practice (VBP), the principles of which are summarised in Figure 4 below, is

the theory and skills-base of effective healthcare decision-making where legitimately

different, and hence potentially contested, values are in play78. VBP, in focusing on contested

decision-making, is well suited in principle to the particular difficulties raised by

compulsion. From our perspective VBP is a helpful approach in three specific respects: it is,

(i) patient-centred, (ii) collaborative, and (iii) concerned with assessment. We will

comment briefly on each of these features of VBP and then indicate the potential role of this

approach in relation to future mental health legislation.

5.6 First, then, the three features of VBP that are of particular relevance to compulsion.

(i)  Values-Based Practice is patient-centred.

VBP is like Evidence-Based Practice (EBP) to the extent that both are responses to the
growing complexity of decision-making in healthcare. VBP and EBP are indeed comple-
mentary in this respect (see principle 1, Figure 4 below): VBP is a response to the
growing complexity of the values bearing on healthcare decision-making, EBP a
response to the growing complexity of the corresponding facts. Bioethics, too, is a
response to values-complexity. But where bioethics focuses on good outcomes, or
prescribing the “right” values by which decisions should be guided, VBP focuses on good
process, on the skills-base of decision-making that seeks to balance legitimately different
value perspectives. (These skills are summarized in principles 6-9, Figure 4 below.)

The respect for individual values thus embodied in VBP gives particular cogency to the
National Service Framework policy of patient-centred practice. Patient-centred practice,
after all, is nothing if not patient-values centred practice79. This is important for mental
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76 see, in particular, the National Service Framework for Mental Health (Department of Health (1999)
National Service Framework for Mental Health – Modern Standards and Service Models. London:
Department of Health).

77 see the NIMHE Values Framework (draft) www.connects.org.uk/conferences

78 see Fulford, K.W.M. (forthcoming) ‘Ten Principles of Values-Based Medicine (VBM)’ in Radden, J. (ed)
Companion to the Philosophy of Psychiatry, Oxford: Oxford University Press, and Fulford, K.W.M.
(forthcoming) Ten Principles of Values-Based Practice. Cambridge: Cambridge University Press.

79 see Allott, P., Loganathan, L and Fulford, K.W.M. (Bill), (002, in press) ‘Discovering Hope For Recovery
From A British Perspective’. In Lurie, S., Mc Cubbin, M., & Dallaire, B. (Eds) International innovations in
community mental health [special issue]. Canadian Journal of Community Mental Health, 21(2).
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health: the relative powerlessness of people with severe mental disorders renders them
vulnerable not only to the overtly abusive consequences of fear and stigmatisation (see
Chapter 6.34 et seq below), but also to well-intentioned, though no less abusive, denials
of their values and choices in their “best interests”.80 The skills-based approach of VBP
could do much to remedy this. Specifically in relation to compulsion VBP, shifts the
emphasis in decision-making from (a negative) denial of patients’ values to (a positive)
balancing of patients’ current values against their own future values and the values of
others. We return to this point below, at 5.6(iii). First we consider VBP’s particular
approach to balanced decision-making.

(ii)  Values-Based Practice is Collaborative.

One tried and tested approach to balanced decision-making, particularly in legal
proceedings, is advocacy. A disadvantage of advocacy, though, especially if it is the only
approach available, is that it tends to become adversarial, a blunt-edged contest for
values, determined as much by the skills of the advocate as by the substance of the case.
VBP, by contrast, by starting from respect for differences of values, is inherently collabo-
rative. In VBP, different value perspectives, brought together particularly through good
communication skills, become a resource for balanced decision-making.

In modern clinical practice an important resource of different value perspectives is
provided by the multidisciplinary team or MDT (a form of service delivery endorsed by
the National Service Framework) 81. A danger with such teams is that they can become
too ‘cosy’, allowing genuinely collaborative decision-making to degenerate into a
narrowly collusive consensus. Hence we believe that it will always be important to
maintain a degree of independent scrutiny. But a well-functioning team, skilled in VBP
as well as EBP, and particularly if supported by relevant voluntary organisations and
“experts by experience”82, could, we believe, play an increasingly important role in
providing a balanced approach to decisions involving compulsion.

(iii)  Values-Based Practice is concerned with assessment.

Ethical aspects of compulsion in psychiatry are widely considered to be limited to
matters of ‘disposal’ (admission and/or treatment under the 1983 Act, for example). But
decisions about compulsion turn centrally on assessment, broadly conceived as
encompassing not only medico-legal concepts, such as “capacity” and “risk”, but also
diagnostic concepts (eg “mental disorder” in the 1983 Act). VBP argues (Principle 1,
Figure 4 below) that assessment, although usually considered a matter exclusively for
value-free scientific evidence83, also involves (often covertly but always importantly)
value judgments.

80 Thus the Egyptian psychiatrist, and current President of the World Psychiatric Association, Professor
Ahmed Okasha, has pointed out the extent to which the value of individual autonomy, as promoted by
Western bioethics, conflicts with the family and community-centred values of many non-Western cultures
(Okasha, A. (2000) Ethics of Psychiatric Practice: Consent, Compulsion and Confidentiality. Current Opinion
in Psychiatry. Vol 13, 693-698).

81 see Colombo, A., Bendelow, G., Fulford, K.W.M., and Williams, S. (2003) Evaluating the influence of implicit
models of mental disorder on processes of shared decision-making within community-based multi-disciplinary
teams. Social Science & Medicine, 56: 1557-1570

82 see for example Jan Wallcraft’s paper at www.connects.org.uk/conferences; Jan Wallcraft is National Fellow
for Experts by Experience. The role of such experts could be particularly vital in cross-cultural contexts.

83 The current Mental Health Act Code of Practice, although providing extensive advice on all other aspects of
compulsion, including assessment, has nothing at all to say about diagnosis.



This is not the place to argue this point in detail.84 But if it is right, it has two key
consequences for compulsion in psychiatry. First, taken with the model of collaborative
decision-making outlined in 5.6(ii) above, it extends the role of the multidisciplinary
team from management to diagnosis (we return to this in 5.7 below). Second, it provides
a basis for a model of assessment that is more respectful of patients’ values. Current
models of compulsion are deficit-driven, relying on expert evidence of incapacity or
mental disorder to discount the values of the patient concerned. VBP, while recognizing
the diagnostic importance of genuinely pathological value judgments85, relies primarily
on the balancing of legitimately different value perspectives. VBP, therefore, while no less
decisive when it comes to the need for compulsion, is decisive within a framework of
respect for, rather than denial of, patients’ values.

5.7 It is important that Values-Based Practice is incorporated fully into the detained patient’s

experience of services and we believe that proposed new mental health legislation, with

modifications, and taken together with the values-focus of the Human Rights Act, could and

should achieve this. Again, this is not the place for a detailed discussion of the issues, but we

will comment briefly on the relevance of the three features of VBP outlined in 5.6 above

from the perspective of the Commission.

(i)  Patient-centred practice and mental health legislation.

Although we should not seek to disguise or ignore the brute fact of compulsion at the
core of mental health legislation, we believe that such compulsion is most likely to
succeed in its primarily therapeutic objectives where it is used with understanding of
and respect for the person concerned. Developing the skills-base of Values-Based
Practice within multi-disciplinary teams could thus make an important contribution to
improving the way in which compulsory powers are employed in practice.
Correspondingly, we welcome the NIMHE Values Framework (footnote 77) and related
training initiatives in VBP (footnote 88, below) and believe that new mental health
legislation and the ensuing Code of Practice should be consistent with and complement
these important and positive aspects of the Government’s policies on mental health as
set out particularly in the NSF.

(ii)  Collaborative decision-making and mental health legislation.

Much of the debate about proposed new mental health legislation has focused on the
extent to which it will shift the basis of clinical decision-making from patient care to
public safety. To the extent that this legislation seeks to make public safety paramount,
VBP suggests that mental health stakeholders have been fully justified in uniting against
it – for in VBP, making any one value paramount is a recipe for abusive practices. But the
danger, now, Values-Based Practice would suggest, is of an adversarial adoption of
extreme positions, with stakeholders in mental health seeking to oppose one absolute
value (public safety) with another, such as patient care or individual choice.

In the collaborative model suggested by VBP, by contrast, mental health legislation
should aim to provide a framework within which these values can be appropriately

84 see Fulford, K.W.M. (1989) Moral Theory and Medical Practice. Cambridge: Cambridge University Press;
also Sadler, J.Z. (2002) (ed) Descriptions and Prescriptions: Values, Mental Disorders, and the DSMs.
Baltimore: The Johns Hopkins University Press; and Sadler J.Z. (forthcoming) Values and Psychiatric
Diagnosis. Oxford University Press. Again, we welcome the Government’s initiative in supporting through
the NIMHE the establishment of an international research network to examine the role of values in psychi-
atric diagnosis and assessment.

85 see, eg., Fulford, K.W.M. (1991)  Evaluative Delusions: their Significance for Philosophy and Psychiatry, British
Journal of Psychiatry, Volume 159, p 108-112, Supplement 14, Delusions and Awareness of Reality.
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balanced in particular cases. Many of the proposals in the Mental Health Bill of 2002,
taken together with the HRA, could provide the basis for such a framework. There
remain aspects of the drafting which are inconsistent with balanced decision-making.
For example, the lack of discretion provided to clinicians by the draft Bill86 was an
extreme case of how legislative measures might undermine values-based approaches. We
are pleased to note that the Government has reconsidered its proposals in this respect87

and we will look carefully at the revised Bill when it is published. We believe that a collab-
orative (in the specific sense of the term defined by VBP) rather than an adversarial
approach is the way forward. Clinicians and users, after all, no less than the Government,
have an interest in improving public safety in relation to mental disorder as well as
providing the best possible care tailored to individual patient need.

(iii)  Diagnostic assessment and mental health legislation.

Mental health professionals cease to collaborate (in the VBP sense of the term) and
become collaborators (in the pejorative sense of the term) when they adopt a public
safety role other than in relation to mental disorder. Mental health stakeholders were
thus right to be concerned that the White Paper preceding the draft Bill of 2002 sought to
establish a concept of ‘dangerous severe personality disorder’ defined solely in terms of a
propensity for dangerous behaviour. One approach to defining the proper role of mental
health professionals is by reference to specific procedures considered to be “therapies”.
VBP pushes the definition back to diagnosis. In VBP it is not the nature of a procedure
that makes it “therapeutic” but its object, i.e. preventing, curing or ameliorating a
medical disorder. As noted in 5.6(iii) above, mental health legislation has traditionally
avoided defining mental disorder other than by providing a framework for expert
evidence. VBP endorses this approach but argues that it should be supplemented by
secondary legislation and/or an extended code of practice allowing advances in the
assessment of mental disorders (including such concepts as capacity and risk) to be
incorporated from time to time as they emerge from current and future research and
stakeholder experience.

5.8 It is important to recognise that the issues raised by values in mental health are not specific

to mental health but generic to all healthcare. Thus, for example, even compulsion is used in

the interests of public safety in relation to some infectious diseases. Principle 3 of VBP

suggests, furthermore, that as scientific progress opens up an ever wider range of choices in

healthcare, issues of values, and of conflicting values, will increasingly become matters of

urgent practical concern no less in bodily medicine than they are currently in mental health.

In developing the theory and skills-base of VBP, therefore, we believe that mental health,

which in the twentieth century ran ever in second place to bodily medicine, could be

establishing an important model for the future of healthcare generally. This “mental health

first” outcome would carry a powerful anti-stigma message which the Government, in

supporting these developments, would have a played a key role in delivering. In the

following chapter we look at other opportunities and constraints in promoting a values

culture within mental health services that operate compulsion.
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87 Adam James Government powers plan ‘shameful’. Guardian 11 June 2003.
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Ten Principles of Values-Based Practice (VBP)

Theory

1 All decisions rest on values as well as on facts, including decisions about diagnosis.

2 Values are noticed only when they are diverse or conflicting and therefore likely to be
problematic.

3 In opening up choices, scientific progress is increasingly bringing the full diversity of
human values into play in all areas of healthcare.

4 VBP’s "first call" for information is the perspective of the patient or patients concerned in
any particular decision. This complements the objective and perspective-free approach of
Evidence-Based Practice (EBP).

5 In VBP, conflicts of values are resolved primarily by processes designed to support a
balance of legitimately different perspectives, and not by reference to rules prescribing
the "right" outcome. 

Practice

6 Awareness of values can be developed through careful attention to language use in
context.

7 Knowledge of different values is available through empirical sources (e.g. "user" narratives,
surveys, literary and academic sources) and philosophic sources (e.g. phenomenology,
hermeneutics etc).

8 Ethical reasoning is used in VBP primarily to explore differences in values rather than to
determine "what is right", as in quasi-legal bioethics.

9 Communication skills (e.g. listening to patients and exploring their values with them,
coming to a balance of views in situations of conflict, etc) have a substantive role in
decision-making for VBP, rather than a merely executive role as with quasi-legal
bioethics. 

10 VBP, although involving a partnership with ethicists and lawyers (equivalent to the
partnership between scientists and statisticians in EBP), puts decision-making back where
it belongs, with users and providers at the clinical coal face.

Fig 4: Ten Principles of Values-Based Practice88

88 adapted from Fulford, K.W.M (forthcoming) Ten Principles of Values-Based Practice (VBP) in Radden, (ed)
Companion to the Philosophy of Psychiatry. Oxford: Oxford University Press; for a training programme in
VBP, developed jointly between the Sainsbury Centre for Mental Health and Warwick University within the
Capabilities Framework, see Fulford, K.W.M., Williamson, T. and Woodbridge, K. (2002) Values-Added
Practice (a Values-Awareness Workshop), Mental Health Today, October, pps 25-27



6.1 Patients whose fundamental rights are curtailed under powers provided by mental health

legislation should be able to expect the law to be operated transparently, predictably and

under the scrutiny of an independent body. We discuss the question of scrutinising the use

of the law at Chapter 20 below. We believe that transparency in the use of powers of

compulsion – which requires authorities to operate their power in such a way that is largely

uniform and predictable – can best be assured by enacting principles in legislation, and

issuing regulation and guidance on specific matters relating to the use of coercion.

6.2 In Chapter 2 of this report we acknowledged that a culture of human rights cannot be

imposed upon services from above, but that Government nevertheless has an important

role in establishing the boundaries within which services work. By establishing such

ground-rules, and by doing so with a particular regard to human rights issues, Government

can at least partially fulfill its obligation to ensure that powers used in its name are

implemented in accordance with principles of the European Convention. In this chapter, we

mainly focus on the means available to establish such ground-rules in current and future

legislation.

Developments in primary legislation

6.3 Although we have touched upon concerns over the stalling of the human rights agenda and

of Government’s role in promoting human rights concerns (see Chapter 2 above), we do

acknowledge the achievement of Government in introducing the Human Rights Act 1998,

which established in domestic law the very rights and duties that we discuss. In our view,

one of the most significant pieces of human-rights based legislation since that time has been

the Race Relations (Amendment) Act 2000, particularly because this unequivocally

underlines the positive duties on authorities to comply with human rights principles. We

discuss this further at Chapter 16.

6.4 We are pleased to acknowledge the likely positive effects for detained patients and their

families or carers of certain planned legislation:

✱ At paragraph 11.58 below we discuss the Sexual Offences Bill, which should increase the
protection offered by the law against the sexual abuse of all psychiatric patients.
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✱ As this report is being written, the Government has announced its intention to provide
Civil Partnership arrangements so that gay and lesbian couples may have a legal right to
recognition89, which should further consolidate the changes made to rules regarding the
identification of Nearest Relatives discussed at Chapter 3.25 et seq above.

✱ We also welcome the introduction of the Mental Incapacity Bill, although we set out
some concerns about particular proposals in the Bill at Chapters 8.12 et seq and 11.59 in
this report.

✱ Although we are sympathetic towards the concerns expressed by the Mental Health
Alliance and the Parliamentary Joint Committee on Human Rights (JCHR) over the
draft Mental Health Bill of 2002 (see Chapter 4.12 et seq), we share the view of the JCHR
that aspects of proposed changes to mental health law relating to compulsion should be
welcomed as positive attempts to ensure that such compulsion is compatible with a
culture of respect for human rights. At the time of going to press we are uncertain as to
whether the major flaws in the draft Bill of 2002 will have been addressed by the time that
a Bill is introduced to Parliament.

The need for clarity in law

6.5 In January 2001 the European Court of Human Rights stated that:

“it is …essential that the conditions for deprivation of liberty under domestic law should
be clearly defined, and that the law itself be foreseeable in its application, so that it meets
the standard of lawfulness set by the Convention”. (Kawka v Poland [2001], para 49).

The UK Court of Appeal, in its Munjaz judgment of July 2003, also stressed the importance

of transparency and predictability in the operation of domestic law that engages with

fundamental Convention issues (see Figure 2, Chapter 3.8 above, and 6.17-23 below).

Paradoxically, just as the Courts have insisted on this stability of law, many practitioners

charged with powers and duties under the 1983 Act are increasingly bewildered by the pace

and unpredictability of legal change.

6.6 In part, this “remarkable surge in mental health caselaw”90 is due to legal challenges that use

the ECHR as a lever to overturn long-held interpretations of law. This is evident in a

number of cases discussed in Chapter 3 above involving Tribunal practice and procedure91.

In other cases, the ECHR’s leverage has been most evident simply in getting challenges

heard. Many of these cases (such as, for example, R (on the application of B) v Ashworth

[2003], discussed at Chapter 3.40 et seq above) could be cited as good examples of the

Human Rights Act working as it was intended, in allowing challenges to be made and

establishing the parameters of argument on the interpretation of domestic statute, whether

or not the final judgments rely directly on the detail of the ECHR.

6.7 Alongside what might be called the cultural influence of the Human Rights Act on the

judiciary, another factor in the apparent increase in judgments which reverse established
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89 Women & Equality Unit (2003) Civil Partnership: a framework for the legal recognition of same-sex couples.
Department of Trade & Industry June 2003.

90 Jones, R (2003) Mental Health Act Manual, Eighth edition. London: Sweet & Maxwell, preface 

91 see, for example, Chapter 3.9 & 3.24 above.



practice may be the Government’s commitment to introduce a new Mental Health Act in

the near future. With such an announcement, Government inevitably signals that the

existing legislation is, in some sense, no longer fit for purpose. This is perhaps bound to lead

to more challenges by patients treated under the present law, and may also influence the

number of such challenges that are successful.

6.8 An interesting example of these possible effects is discussed at Chapter 9.47 et seq, in relation

to renewing the detention of patients on leave. The series of recent cases on this issue show

not only the judiciary’s willingness to reverse its previous determinations on an issue, but

also a curious reversal in the respective positions of practitioners and the State over the

question of community-based compulsion. In the early years of the Act, the Hallstrom

judgment (1986)92 was the judicial answer to practitioners’ attempts to interpret the Act’s

powers as a community treatment order. That answer was a resounding ‘no’, despite

arguments from the Royal College of Psychiatrists and others that such a use of the Act

could be in patients’ interests. The position established by the courts was that Parliament

had appeared to make an intentional link between compulsory treatment and detention in

hospital, and it was not for the courts to reinterpret and effectively reverse legislation passed

with that intention. The positions of Government and professional bodies over the question

of community treatment orders appear to have switched places at some point over the last

two decades.93 Government now stresses community powers as the cornerstone of its

proposed legislation, to the disquiet of the professional bodies grouped under the Mental

Health Alliance94. Amidst this debate over proposals for statutory change, court judgments

have gradually eroded the assumed link between detention as an inpatient and compulsory

treatment, culminating in the D.R. case, which effectively allows patients to be discharged

from inpatient care whilst remaining liable to detention and therefore compulsory

treatment95. The judiciary has moved from a position where it considers inpatient treatment

to be the necessary precondition to the renewal of detention under section 20(4)(c), to a

position where it considered such a reading to be an illogical and impermissible gloss on

that section of the 1983 Act. The lesson that we draw from this, in respect of our present

discussion, is that the courts are far from impermeable to the shifts of opinion and influence

in politics and society outside of the courtroom. Whilst in Chapter 5.1 above we welcome

this in relation to the “living instrument” of the ECHR, it also raises some issues that we

highlight below.

6.9 It is difficult for even the most legally-minded practitioner to keep up with frequent changes

to the law emanating from the courts. Court judgments, by their very nature, appear to

many practitioners as if from on high, with little or none of the forewarning, or preceding

debate and even consultation that is often involved in changes to statute law. When caselaw

decisions reverse long-held legal positions, even those practitioners who follow the law

closely may wonder at the apparent arbitrariness of the legality of their practice.
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92 R v Hallstrom, ex parte W No 2; R v Gardner ex parte L [1986] 

93 Probably around the time of the Mental Health (Patients in the Community) Act 1995.

94 Mental Health Alliance (2003) Reforming the Mental Health Act: the key issues. Website address:
www.mentalhealthalliance.org.uk.

95 R (on the application of D.R.) v Mersey Care NHS Trust [2002]. See chapter 9.47 et seq below.
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97 ibid, p 159

6.10 We are very concerned that practitioners may be discouraged from taking the legal aspects

of their practice seriously by rapidly changing law. Many practitioners already have only a

sketchy knowledge of the extent of the powers that they operate and the duties that this

places upon them. In a book-length study published this year, Jill Peay outlined research and

conclusions based upon professionals’ responses to three detailed but imaginary psychiatric

case histories96. The results show that there is certainly no uniformity of approach, even

within particular professional groups, towards the question of whether legal powers of

compulsion should be engaged in particular circumstances. Peay has demonstrated that

many practitioners, including those who have longstanding experience in operating the

powers of the 1983 Act, have a limited understanding of the law as it relates to their practice.

This research not only suggests that there is an urgent need for training across all professional

groups and individuals who operate the law (it is ironic, for example, that the present law has

training requirements for doctors who recommend patients’ compulsory admission, but none

for the doctors who receive such patients and are responsible for their care and treatment

under compulsion), but also shows that the law relating to psychiatric detention and

treatment is not uniformly applied, and therefore cannot be foreseeable in its application.

Recommendation 4: The next Mental Health Act should extend the statutory training
requirements applicable under the 1983 Act to "approved" doctors and social workers to
all professionals who have responsibilities for the operation of its powers.  

6.11 Peay concludes that professionals charged with applying the 1983 Act have a “sense of

desperation” and a need for “clarity in legislation and defined limits on the responsibilities

of practitioners” 97. Before discussing the tools available to Government to deal with the

problems of clarity of law, we should acknowledge its limitations. It is, of course, the

judiciary’s role to interpret legislation, and the executive cannot provide authoritative

guidance on legal positions where these have not been clearly established. It is unfortunate

in this respect that the courts frequently narrow the scope of their rulings as far as possible,

leaving wider and sometimes fundamental issues unresolved, even when the case is being

heard on grounds that there are matters of public interest at stake. Particularly when

executive agencies such as the Department of Health are parties to the judicial review of

wide-ranging issues of public interest in mental health law, the courts should be encouraged

by counsel representing executive interests to engage with and determine as wide an aspect

of the cases before them as is consistent with the needs of justice.

Ensuring the principled application of compulsory powers 

6.12 In our response to the draft Mental Health Bill of 2002, we suggested that the scope and

purpose of mental health legislation should be defined through a clear statement of

principles embedded at the start of its provisions. There are clear precedents for such

principled statements within legislation (principally the Children Act 1989, section 1). The



principles should be universally applicable. We were particularly disappointed that the draft

bill sought to relegate statements of principle to a Code of Practice and allowed that even

such principles need not have universal application, but could be conditional and not

applicable in certain circumstances.

6.13 We suggested the following draft principles to Government:

✱ That informal treatment is always to be preferred over compulsion when circumstances
permit.

✱ That treatment and care should be provided in the least restrictive manner compatible
with ensuring the health or safety or the safety of other people.

✱ That treatment and care should, insofar as is possible, be determined by or reflect the
wishes of the patient concerned.

✱ That treatment and care must be provided in such a way as to respect the qualities,
abilities and diverse backgrounds of individuals, and properly takes account of age,
gender sexual orientation, social, ethnic cultural and religious backgrounds without
making general assumptions on the basis of any of these characteristics.

✱ That all powers under the Act shall be exercised without any direct or indirect discrimi-
nation on the grounds of physical ability, age, gender, sexual orientation, race, colour,
language religion or national, ethnic or social origin.

Recommendation 5: The next Mental Health Act should be founded upon principles
covering the areas outlined above, and which are explicitly stated on the face of legislation.  

Reducing uncertainties in Primary Legislation

6.14 One of the Commission’s criticisms of the draft Mental Health Bill of 2002 was that, whilst

the draft was complex and lengthy, broad areas of detail relating to the application of the

powers were left very ambiguous by primary legislation. Too much detail was left to be

determined at a later stage by Regulations or a Code of Practice, and too much responsibility

was vaguely invested in the relevant Minister, with little or no indication of how powers

were to be exercised in practice.98

6.15 The Commission accepts that it is not in the power of Government to foresee and resolve all

questions of legal interpretation relating to primary legislation. However, it is possible to

ensure that primary legislation is as clear as possible, both in intention and in the details of

its execution. Where it is inappropriate to determine matters of detail at the level of primary

legislation, statutory regulation and an appropriately robust Code of Practice can provide

these, but the broad outlines within which such regulation is made should be established by

the Act itself. On a basic level these could be established by the inclusion of principles on the

face of primary legislation, but these should also be elaborated in the Act itself in relation to

specific powers and duties.
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Recommendation 6: The Commission urges Government to ensure that the Mental
Health Bill introduced to Parliament provides a clear framework for the operation of
compulsory powers and does not leave key issues of legal interpretation for determination
through Regulations or a Code of Practice.     

Regulation of specific areas of compulsion

6.16 The Department of Health has acknowledged that authorities treating patients under

compulsion acquire reciprocal duties to ensure that such treatment is provided safely and in

accordance with good practice. Whilst we would agree that “higher levels of risk [and] loss

of liberty… suggest a greater need for clinical audit and monitoring than usual, with

particular attention paid to areas such as: observation; seclusion; restraint and rapid

tranquillisation”99 we suggest that Government should itself seek to ensure that issues such

as seclusion and restraint are operated on its behalf in ways that are safe and appropriate.

Following the Munjaz judgment of 2003, discussed below, the Code of Practice can be used

to provide practical guidance that will be generally binding on authorities. We suggest, in

addition to such guidance in a Code of Practice, that Government should take the

opportunity of new legislation to consider statutory regulation of aspects of particularly

invasive or contentious practices. Such regulation could, at the very least, institute record

keeping and reporting requirements utilising statutory documentation. It could also ensure

training standards in relation to, for example, the physical restraint of patients, and

introduce safeguards in relation to certain treatments, such as naso-gastric feeding of

anorectic patients, or following rapid tranquilisation of any patient, etc. We also suggest that

core requirements regarding seclusion practice (such as particular triggers for multidisci-

plinary review and particular reporting procedures) could be given unequivocal legal force

by use of secondary legislation under a new Act.

The status, use and upkeep of the Code of Practice 

6.17 In many chapters of this report we have argued the central importance of Government

guidance in relation to the use of powers of compulsion. The Government’s role in this is

exemplified through the arrangements for preparing and publishing a Code of Practice. As

we noted in Chapter 2.9 above, our analysis of the effects of human rights legislation on

Government responsibilities was echoed by the Court of Appeal in the Munjaz judgment of

July 2003100, which specifically considered the status of the Code of Practice. We have set out

the court’s determination at Figure 2, Chapter 3.8 above.

6.18 The Court of Appeal has stated that the Code of Practice is one of the positive steps that the

State takes to protect the health and rights of persons deprived of liberty. In part, this means

that the State is responsible for ensuring that authorities exercising its powers do so in

99 Department of Health (2002) Mental Health Policy Implementation Guide: National Minimum Standards for
General Adult Services in Psychiatric Intensive Care Units (PICU) and Low Secure Units. Para 13.3.1.

100 R (on the application of Colonel Munjaz) v Mersey Care NHS Trust & Another; S v Airedale NHS Trust [2003]



accordance with human rights principles101. The Code of Practice is one way in which the

State can meet this obligation. The Code can provide transparency and predictability where

ECHR compliance requires this but the law is insufficiently defined102, The Code therefore

should be afforded a status consistent with its purpose: “the State should therefore give it

some teeth” 103.

6.19 The Court of Appeal gave the current Mental Health Act Code of Practice “teeth” in ruling

that, where it deals with issues potentially engaging Convention issues, adherence to its

guidance is requirement of compliance with the ECHR. It is therefore possible for a

hospital’s actions or policies to be in unlawful breach of the Mental Health Act Code of

Practice on issues that engage ECHR issues. Therefore the Code of practice should be

observed by all authorities unless there is a good reason for particular departures in relation

to individual patients. It is not acceptable to depart from the Code as a matter of policy,

although policies may identify circumstances when such departures might be considered on

a case-by-case basis.

6.20 We hope that Government will now reconsider its approach towards Codes of Practice in

mental health legislation, and ensure that they are given a clear status under statute that

reflects the position reached through judicial challenge. Both the draft Mental Health Bill of

2002 (clause 1) and the Mental Incapacity Bill (clause 30) provide only that professionals

must “have regard to” the respective Codes of Practice. We believe that this reflects a legal

position pre-Munjaz, and that more emphatic language would now be appropriate. This is

not to say that we want the Code necessarily to be statutorily binding on authorities where

there are good reasons for departure from its guidance based upon an individual’s situation.

If authorities are to be forced to follow the Code to the letter irrespective of circumstance

then the distinction between the Code and primary legislation would be lost. In our response

to the Mental Health Legislation Review Team (1999) we expressed our concern that

providing such statutory weight to a Code of Practice would be likely to water-down its

provisions until they were a set of minimum standards, rather than a guide to good

practice104.

6.21 It may be that the precedent of section 7 of the Local Authority Social Services Act 1970, which

obliges social services authorities to act under the general guidance given by the Secretary of

State, could provide a model for legislation that gives a Code ‘teeth’ in the sense required by the

Court of Appeal. We continue to recommend that the next Mental Health Act should at the

very least require authorities who operate its powers to record and provide reasons in patients’

clinical records for departures from the Code’s guidance. We look forward to working

alongside the Department of Health in the further development of these issues.

6.22 Both the current and proposed statutory requirements in relation to the preparation or

amendment of the Code of Practice establish permissive powers relating to the identification
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of interested parties who must be consulted105. We believe that it is vital that consultation

reaches across users, carers and all types of healthcare professional concerned with psychi-

atric compulsion, and trust that such consultation will take place for the Code of any new

legislation. The Code also must be regularly reviewed and updated, as it should be a living

instrument that is seen to be relevant by all who use it. The current edition of the Code is

only the second in the lifetime of the Act and, although not yet five years old, it already

requires revision. It is arguably not very important that, in relation to the revision of the

Code of Practice, Clause 12 of the draft Mental Health Bill of 2002 is permissive where

section 118 of the 1983 Act creates a duty, given that neither legislation sets any specific

trigger for revisions. Under the 1983 Act, however, the Secretary of State has statutory

arrangements for the Mental Health Act Commission to advise him or her upon the content

of the Code and the need for any revisions106. Government should ensure that arrangements

under the next Act, where the Mental Health Act Commission will be immersed within a

wider inspectorate structure, can continue to provide this service. Following the Munjaz

judgment of 2003, the Code and its provisions are likely to be increasingly central to claims

against the Government and its agencies.

6.23 Government therefore has a role through its Code of Practice in providing guidance and

standards to ensure that rights are respected by different authorities; to provide

transparency and predictability in the operation of the law; and, not least, to help author-

ities avoid spending time and other resources “re-inventing wheels” in drawing up policies

and attending to their own practice.

Recommendation 7: The Commission urges Government to state clearly the legal status
of its Code of Practice on the face of primary legislation, and to make statutory provision to
ensure that the Code is regularly updated following appropriate consultation.      

Code of Ethics for Psychiatry? 

6.24 As a part of the development of the National Institute for Mental Health England (NIMHE)

values framework, the Royal College of Psychiatrists have been asked to provide a statement

of professional values for psychiatry. Some psychiatrists have called for such a statement to be

expanded to become a full code of ethics for the psychiatric profession107. This would be built

upon existing practice guidance, including the General Medical Council’s Good Medical

Practice (2001); the Royal College of Psychiatrists’ Good Psychiatric Practice 2000108; and the

Mental Health Act Code of Practice.

6.25 We recognise that the call for a specific code of ethics comes in part from psychiatrists’

concern over the proposals of the draft Mental Health Bill of 2002. It has been argued that

105 Mental Health Act 1983, s118(3); Draft Mental Health Bill 2002 clauses 8, 13.

106 SI 1983 no. 892, para 3(2)(d) and SI 1983 no. 894, reg 7(2)(a).

107 see Sarkar, S.P. and Adshead, G (2003) Protecting altruism: a call for a code of ethics in British Psychiatry.
British Journal of Psychiatry (2003) 183, 95-97  

108 Royal College of Psychiatrists (2000) Good Psychiatric Practice 2000 (Council Report CR83). London,
RCPsych.
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110 Under the draft Mental Health Bill of 2002 (see clause 2(9)), the role equivalent to the 1983 Act’s
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111 see Social Services Inspectorate (2001) Detained – inspection of compulsory mental health admissions.
Department of Health, February 2001.

these proposals invite psychiatry to shift its ethical position from traditional altruistic focus

on patients’ needs to those of society at large, thus treating patients as a means to an end and

not an end in themselves109. It is suggested that a code of ethics that is specifically owned by

psychiatrists could ensure that the needs of individual patients remain the focus of

psychiatry.

6.26 The Commission would welcome the development of a code of ethics for psychiatrists, or for

any other practitioner whose professional body does not at present provide such a code.

Whilst it is certainly the case that, even in the absence of a written code of ethics, doctors

working in psychiatry are bound by the law and their training and motivation to act in the

interests of patients, we also recognise that the pressures on all branches of medicine,

including resources, political pressures, societal expectations etc, can be especially forceful in

psychiatric practice. For this reason we look to the continued development of a values-based

Code of Practice relevant to all mental health professionals operating powers of compulsion,

particularly now that such a Code has been given “teeth” by the courts (see 6.17-22 above).

This may be even more important under proposed new legislation, where psychiatrists may

not be the sole profession given responsibility for the care of patients under compulsion110.

We strongly urge Government to enact guiding principles on the face of new legislation and

to reinforce the Code of Practice, to allow the next generation’s mental health law to be based

upon firm and irrevocable principles of sound ethical practice.

Recommendation 8: The Commission urges Government to encourage codes of 
professional ethics relevant to all mental health practitioners 

Standards setting 

6.27 The Commission recognises the role played by standards in the development and

monitoring of mental health services. Such standards range from the general, such as those

provided by the National Service Frameworks, to the relatively detailed, such as the National

Care Standards Commission’s standards for independent hospitals. The Commission was

pleased to contribute to the development of the NCSC’s standards in relation to the

operation of the Act in the independent sector. We also recognise and support Government

interventions, such as A First Class Service, as the driver of locally-based standards setting

under clinical governance arrangements, and the Department-sponsored publications on

services for patients from Black and minority ethnic communities discussed at Chapter 16

below. Further standards are set for services by the Social Services Inspectorate111 and the

Commission for Health Improvement. The Commission has been represented in discus-

sions with the Commission for Healthcare Audit and Inspection (CHAI) over future



standards and looks forward to the development of standards specific to the operation of

mental health law by the CHAI and the Social Care Inspectorate (SCI).

6.28 For a number of reasons, the Mental Health Act Commission does not set standards for

services in relation to their operation of the Act. Mental health services are already subject to

standards from other bodies, as noted above. We have no wish to add to the burden placed

upon service managers and have not been requested to do so by the Department of Health.

Services are provided with general standards on the operation of the Act by the guidance of

the Code of Practice, and in many cases still strive to achieve these. Although the

Commission has not itself added to the rafts of standards applied to mental health services,

our Ninth Biennial Report provided 75 recommendations for service improvement, aimed

across the range of authorities responsible for operating the 1983 Act, from ward managers

to Government112. Many of our recommendations suggested to services that they should

monitor and seek to improve aspects of care of detained patients that were of particular

concern to us, often linked to requirements of the Code of Practice. In some cases we

suggested such areas as the focus of local standard setting between service commissioners

and providers. We were pleased that, in consultation seminars following publication of the

report, hospital managers generally welcomed the report and requested a monitoring tool

to measure their services’ progress in implementing the recommendations. Roughly a

quarter of all mental health services that detain patients have subsequently completed the

Commission’s monitoring tool and provided us with a copy. These returns have informed a

number of our discussions within this report113. The monitoring tool is still in use in many

services and we are pleased that our collaborative approach has been welcomed in so many

services that we visit.

6.29 It therefore remains the case that NHS mental health services are not subjected to any

exacting standards regarding their operation of the Mental Health Act. The Commission for

Health Improvement’s Final Performance Indicators for Mental Health Trusts 2002/03114 do

not include any substantive Mental Health Act application standards, although the previous

year’s standards referred to implementation of MHAC recommendations. Some of this

year’s CHI standards which relate to health outcomes, such as levels of emergency re-

admission, form the start of interesting and useful ways in which the structures of service

delivery and outcome might be measured that could be applied to a wide-focus

measurement of the effectiveness of episodes of compulsion. Nevertheless, there is no

specific high-level indicator for hospitals’ administration of the 1983 Act and its Code of

Practice in the treatment of patients. Mental health services are therefore star-rated

according to a number of measurements which include, for example, financial management

and staff sickness rates, but exclude whether or not patients are treated according to practice

guidelines issued by the Secretary of State or even within the parameters set by the law.
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6.30 The difficulty facing any future standards-setting regarding the operation of the Mental

Health Act in the care of patients is that, where issues of law are concerned, anything less

than full compliance is unacceptable and a serious concern. As such, there is no gradation of

unlawful practice which might be used to evaluate hospitals by rank or in a ‘traffic-light’

system. The standards produced by the NCSC (see 6.27 above) are good examples of

baseline standards that require the existence of policies, evidence of training and

appropriate staffing levels, etc. The question remains over how to measure direct outcomes

in the use of compulsion (i.e. that, for any particular patient, all powers were used appropri-

ately, within good practice guidelines and with a satisfactory outcome in the view of both

patient and professionals). In 2002 the Commission revised its visiting procedures to

provide structured monitoring of specific issues relating to the use of the Act. We discuss

these Commission Visiting Questionnaires (CVQs) at Chapter 19.11(c) below, and the

initial results from their collation inform much of our discussion in Part Two of this report.

Recommendation 9: The Commission recommends to any successor body further
consideration of standards-setting in relation to the exercise of powers and discharge of
duties provided by mental health legislation, based upon its experience with establishing
quantitative surveys of practice-related issues. 

Involving service users and others at policy level

6.31 To avoid policy directives and standards reverting to exclusively top-down measures of

control over service provision, it is of course necessary that service users, carers, interest

groups and professionals are involved and consulted at all stages of policy-making. We

believe the Department of Health, particularly through its policy arm of the National

Institute for Mental Health England(NIMHE), to have understood this very well and quite

rightly raised expectations, particularly among service users, of opportunities for active

involvement in all aspects of its work. We welcome equally the appointment of a NIMHE

Fellow for in Experts by Experience (see Chapter 5.6(ii) above). We are fully supportive of

the approaches set out in the National Service Framework for Mental Health and

subsequent publications115. We commend also the National Service Framework for Wales in

this respect (see Chapter 18.22 below).

6.32 The user, voluntary and professional groups involved in Mental Health Bill ‘stakeholder’

meetings with the Department of Health following the closure of the consultation period

for the draft Bill of 2002 have reported unanimously their dissatisfaction with the process so

far (August 2003). Particular frustrations have been the lack of real information from the

Department on the developing plans for the Bill, which has limited the potential for

consultees to participate at any meaningful level. We are pleased to note the series of

stakeholder consultations starting in autumn 2003 but urge the Department of Health to go

further and strive to build bridges between itself as the executive arm of Government and
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those service user and professional groups who have been critical of its approach to the draft

Mental Health Bill of 2002. We are concerned at the outstanding tensions between a number

of the most active and forward-thinking voluntary, professional and user-led organisations

and the Department of Health, and believe that this can only be detrimental to the progress

of the mental health agenda as set out in the NHS Plan and the National Service Framework

for Mental Health (see also Chapter 5.7(ii) above). We have similarly encouraged user and

professional groups to retain their involvement with Government consultation measures,

particularly in relation to the Mental Health Bill, no matter how frustrating they have found

this process.

Recommendation 10: We urge Government, and those service-user and professional
groups who have been critical of its approach, to participate fully in stakeholder consul-
tation over the redrafting of the Mental Health Bill prior to its presentation to Parliament. 

6.33 We discuss service-user involvement at hospital and ward-level in Chapter 9.6 et seq below.

Compulsory Mental Health Care and Stigma 

6.34 The Commission is a signatory to the Royal College of Psychiatrists’ five-year Changing

Minds campaign, designed to raise awareness of and counter the stigmatising effects of

mental disorders, which draws to an end this autumn. We look forward to lending our

support to successive initiatives against the stigmatising of the mentally ill. Of all mental

health patients, none are so stigmatised as those who receive treatment under compulsory

powers, because of widespread ignorance and fear regarding the purpose and usual causes

of detention under the Mental Health Act 1983.

6.35 We were pleased that the Department of Health has given its support to the campaign, and

we recognise initiatives by the Department of Health and other Government departments,

such as the recent consultation by the Social Exclusion Unit on what can be done to reduce

social exclusion among adults with mental illness116. A number of factors, many of which

Government can contribute to positively or negatively, make the anti-stigma initiatives vital

in the present climate.

6.36 A number of bodies continue irrationally and perhaps unlawfully to discriminate against

people who have been detained under the Mental Health Act 1983. Regrettably, this includes

public bodies accountable to Government or established under Government direction. For

example, the Department for Education and Skills’ Guides to the Law for School Governors

state “people who can be compulsorily detained under the Mental Health Act 1983… may

not serve as governors” 117. This advice is questionable on a number of grounds, not least in
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116 Office of the Deputy Prime Minister / Social Exclusion Unit (2003) Mental Health and Social Exclusion
Consultation Document, May 2003 

117 There are six guides to the law for school governors. This statement appears, for example, at paragraph 22 of
the guide relating to community schools and paragraph 26 of the guide relating to voluntary controlled
schools. The guides may be accessed on www.dfes.gov.uk/governor/govguide.htm.



how to determine its meaning, given that detention under the Act is a possibility for anyone

provided that certain conditions are met. If this advice accurately reflects a legal

requirement we suggest that the law in question should be reviewed, as it is discriminatory.

In the Commission’s view it is only acceptable to exclude persons who are detained under

mental health legislation from public office or other positions where the fact of detention

itself prevents them from taking up their role. This is, after all, the position for Members of

Parliament and the National Assembly118, and we can see no justification in any other public

office having any more stringent and discriminatory rule.

Recommendation 11: Government should use the next Mental Health Act as an
opportunity to outlaw the discriminatory exclusion of persons who have been detained
under its powers, including rules in relation to public office. 

6.37 The Department of Health’s own commissioned study of public attitudes to people with

mental illness119 found that “levels of fear and intolerance of people with mental illness have

tended to increase since 1993”120 and particularly that “attitudes towards people with

mental illness …have become less positive between 2000 and 2003”121. Fear and intolerance

were already noted to be at dangerously high levels prior to 1993122. In our view, these

findings should serve as a warning to Government that societal attitudes are moving in the

wrong direction. We believe that it is within Government’s power to alter the course of this

movement.

6.38 There is a danger that the emphasis of measures in new legislation that are designed to

protect those subject to compulsion from unwarranted interference (such as the increased

role of the Tribunal in providing quasi-judicial authority for compulsion) will further

alienate from public sympathy those persons who require compulsion. We have no argument

against the adoption for the civil commitment process of procedures and standards of proof

that are redolent of the criminal justice system, but we are fearful that an unintended

consequence of this may be to extend the stigma of criminality to psychiatric patients subject

to compulsory powers123. This is a particular danger where the purpose of compulsory

powers is presented as primarily a matter of social control or managing public risk.
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118 see Mental Health Act 1983, section 141. The parliamentary seat of a Member of the House of Commons,
Scottish Parliament or National Assembly of Wales who is detained under the Act on grounds of mental
illness will become vacant only after its occupant has been so detained for a period of six months.

119 National Statistics (2003) Attitudes to Mental Illness 2003 Report. May 2003,
www.doh.gov.uk/public/england.htm; see also Department of Health (2003) Statistical Press Release
2003/0239, 27 June 2003.

120 National Statistics (2003) Attitudes to Mental Illness 2003 Report, para 2.4, chart 6

121 ibid, para 2.1, chart 2

122 Campbell, T.D. & Heginbotham, C.J. (1991) Mental illness: Prejudice, Discrimination and the Law Aldershot:
Gower.

123 see McGarry & Chodoff The Ethics of Involuntary Hospitalisation in Bloch/Chodoff (eds) (1981) Psychiatric
Ethics. Oxford University Press, p 205 



6.39 We are pleased to see that NIMHE’s presentation of the policy framework for mental health

highlights that the predominant core value of any future legislation must remain centred on

health124. We also support the Government’s adoption of frameworks of Values-Based

Practice (see Chapter 5 above). However, insofar as the Government has emphasised issues

of public safety over healthcare issues in its presentation of plans for future mental health

legislation, we believe it to have done justice neither to the real purpose of such legislation

nor to the patients whose care will be regulated under its powers.

Recommendation 12: We urge Government and health service providers at all levels
to avoid stereotypical and inaccurate presentations of mental health service users,
especially in relation to public risk.
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7.1 There are a number of actual or perceived limitations on the scope of the Mental Health Act

1983 in relation to the detention of certain types of patients.

Patients with Head Injuries

7.2 To be detained for treatment under the 1983 Act (i.e. under section 3 or a hospital order such

as section 37), a patient must be certified as suffering from either mental illness, psycho-

pathic disorder, mental impairment or severe mental impairment. It is generally accepted

that brain injuries acquired in adulthood fall into none of these categories.

7.3 An injury to the brain may give rise to mental illness or psychopathic disorder, but it is

neither of these things in its own right. Adult brain injuries are generally excluded from the

categories of mental impairment because an adult brain is fully developed, and a mentally

impaired patient must be suffering from “a state of arrested or incomplete development of

mind” according to the Act’s perhaps rather arbitrary definition.

7.4 The 1983 Act does allow that a patient may be “mentally disordered” in a non-specific sense

that is applicable to brain injury patients, although the only powers of detention applicable

to patients falling into this general category are short-term holding or assessment powers125.

These powers may be useful for crisis management, but provide no secure footing for the

long-term care that brain injury patients may need. The Commission is often approached

for advice on these matters, although it can do little more than set out the law as it is

understood now. The apparent limitations of the 1983 Act in relation to brain injuries

provide one clear example of why it may be helpful to adopt a generic definition of mental

disorder as a criterion for compulsion in the next Act, provided that suitably robust

thresholds for the use of compulsion can be agreed upon (see Chapter 8.15 et seq below).

Drugs and Alcohol

7.5 In its consultation document on the draft Mental Health Bill of 2002, the Department of

Health suggested that clinicians may be deterred from using the 1983 Act to detain mentally

disordered people who are at immediate risk of suicide but whose main diagnosis is

nevertheless alcohol dependence126. This suggestion seems to us unlikely, even though there is

7
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125 i.e. sections 2, 4, 5, 135 and 136 of the Act

126 Department of Health (2002)  Mental Health Bill Consultation Document Cm 5538-III  para 3.23



little doubt that persons with substance abuse problems are often denied access to appropriate

mental health services. We do not believe that such barriers to care are created by the law.

7.6 Section 1(3) of the 1983 Act states that nothing in the Act shall be construed to imply that a

person suffers from mental disorder by reason only of dependence on alcohol or drugs. We

have seen little evidence that this exclusion has been misinterpreted so as to prevent patients

with dual diagnoses (i.e. both mental disorder and substance abuse problems) from the

reach of the Act. We believe it to be more likely that such patients are often excluded from

treatment because of the lack of effective services.

7.7 The Department of Health’s Dual Diagnosis Good Practice Guide, published three months

before the draft Mental Health Bill of 2002 Bill, acknowledged that patients (or potential

patients) with dual diagnosis have “almost certainly been excluded from all the available

services” because of a lack of integration between mental health and substance misuse

services, clear care co-ordination pathways and a clear operational definition of dual

diagnosis127.

7.8 We congratulate the Department of Health on its Dual Diagnosis Good Practice Guide and

will follow with interest its effect on services for detained patients. We discuss issues relating

to drugs and alcohol with detained patients at Chapter 11.51 below.

Exclusion clauses in the next Mental Health Act 

7.9 The 1983 Act not only excludes from the definition of mental disorder (and therefore from

the scope of its powers of compulsion) drug or alcohol dependence, but also “promiscuity

or other immoral conduct” and “sexual deviancy”. We have urged Government to retain the

principle of the 1983 Act’s exclusions in the next Mental Health Bill whilst updating the

language to reflect modern attitudes towards and understanding of sexuality. Continuing to

mark such explicit exclusions would help to ensure that the Government’s intention that the

next Mental Health Act should not be used as a means to promote social control128 is

observed in practice whilst the law remains on the statute books.

Recommendation 13: We continue to suggest that the following exclusions should be
stated in the next Mental Health Act:

(i) No person may be dealt with under this Act as suffering from mental disorder solely on
grounds of dependence upon, or use of, alcohol or drugs; 

(ii) no person may be dealt with under this Act as suffering from mental disorder solely on
grounds of sexual behaviour or orientation; and 

(iii) no person may be dealt with under this Act as suffering from mental disorder solely on
grounds of commission, or likely commission, of illegal or disorderly acts
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Psychopathic Disorder 

7.10 It is now over a quarter of a century since the Butler Committee recommended that the 1959

Mental Health Act’s legal category of “psychopathic disorder” was no longer appropriate

and that legislation should refer instead to “personality disorder”. The opportunity to adopt

this recommendation with the passing of the 1983 Act was missed, and the term remains at

section 1(2). The next Mental Health Act seems unlikely to refer specifically to either

psychopathic or personality disorders, given the proposed adoption of a single, generic

category of Mental Disorder. This, at least, should allow the legal concept of a “psychopath”

to fall into belated disuse and so become considered as much of an archaism as the terms

“moral imbecile” and “moral defective” that it replaced. Disappointingly, however, any

benefit that might be gained with the loss of this ill-defined and therefore pejorative

terminology is under threat by the creeping adoption of the phrase “Dangerous Severe

Personality Disorder” or “DSPD” in its stead.

7.11 Psychopathy is a notoriously slippery term. The epidemiology of psychopathy is often

equated incorrectly with that of anti-social personality disorder, to which it is linked. DSM

IV identifies eleven separate personality disorders, though many patients are defined as

having more than one. For practical purposes the eleven classifications are now grouped

into three broad clusters which are used to aid diagnosis. Nonetheless the notion of eleven

overlapping disorders is in itself confusing and causes significant problems epidemiologi-

cally, not least because of the imprecision of case definitions.

7.12 Psychopathy, on the other hand, is defined in a rather circular way against violent and anti-

social behaviours. The epidemiology of violence in relation to psychopathy is flawed

because the condition is defined in part by a history of violence and a propensity to violence.

Within personality disorders, anti-social personality disorder (ASPD) is often equated with

psychopathy, yet these two conditions are not equivalent. ASPD may have some elements of

tendency to violence but is not defined wholly in that way. The problems of re-defining

patients as having psychopathic disorder (whatever that might be, given the problems of

case definition, diagnostic categorisation and epidemiology) only serves to underline the

difficulties inherent in using such classification and the potential for their misuse.

7.13 Government first introduced the term Dangerous Severe Personality Disorder (DSPD) in

1999 as “a working definition”129 to describe its proposals for policy development130.

“DSPD” is therefore a term of politics rather than medicine, having no aetiological

grounding and therefore no precise clinical meaning. It is therefore just as inappropriate a

description of a patient’s medical condition as “psychopathy” and its predecessors are now

widely accepted to be. Whilst we acknowledge that the term “DSPD” was sensibly absent

from the draft Mental Health Bill of 2002, and is largely absent from the NIMHE policy

guidance on personality disorder services (see 7.17 et seq below), we are extremely

concerned that it has been adopted for the official title of personality disorder units in the

high security services, and has now been reinforced as such by statutory regulation131.
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130 Department of Health (1999) Managing Dangerous People with Severe Personality Disorder: Proposals for
Policy Development. July 1999.

131 The Safety and Security in Ashworth Broadmoor and Rampton Hospitals Amendment Directions 2003 refer
to the hospitals’“DSPD facility” (Regulation 3).
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Nevertheless, it is not too late to abandon this unnecessarily stigmatising and unhelpful

terminology for forensic and/or high security personality disorder centres.

Recommendation 14: Government, and all other authorities involved in the care of
personality disordered patients, should cease any direct or indirect promotion of the terms
Dangerous and Severe Personality Disorders or DSPD. Personality Disorder services could
be distinguished according to security level or forensic input, as with other mental health
services.

“Treatability” and exclusion from care 

7.14 Research carried out in 1993 established that most forensic psychiatrists supported the

inclusion of personality disordered patients within the scope of mental health legislation,

and that there was already considerable support amongst forensic psychiatrists for the

development of specialised personality disorder facilities in prisons and high security

psychiatric hospitals132. A decade later, whilst Government has sanctioned the development

of such an infrastructure for the care and treatment of severely personality disordered

patients (see Chapter 12.63 et seq), its proposals for legal powers of detention for such

patients is opposed by, amongst others, the Royal College of Psychiatrists and the British

Medical Association.

7.15 The issue of contention is, of course, the Government’s proposal for the “abolition of the so-

called ‘treatability test’ in relation to psychopathic disorder”133. At the time of writing it is

unclear what provision regarding this may be made in any Mental Health Bill brought to

Parliament: our recommendation is discussed at 7.23 below.

7.16 The “treatability test” is actually the 1983 Act’s requirement that patients who are classified

as suffering from either psychopathic disorder or mental impairment should only be

detained in hospital for treatment if that treatment is “likely to alleviate or prevent a deteri-

oration in their condition”. It is true that some clinicians are pessimistic with regard to the

effectiveness of available treatments for some personality disorders. However, the Reid

case134 held that “medical treatment” in respect of the treatability test includes the

management of the patient in a structured setting so as to provide symptomatic treatment,

even if the underlying disorder remains unaffected. R (on the application of Wheldon) v

Rampton Hospital Authority [2001] further established that the actual benefit to the patient

132 Cope, R (1993)  A  survey of forensic psychiatrists’ views on psychopathic disorder in The Journal of Forensic
Psychiatry Vol 4 No2 215-235. Based on questionnaires returned by 90% all forensic psychiatrists working
in England, Scotland and Wales (N = 86), 81% overall supported the continued extension of compulsory
mental health powers to personality disordered patients (defined generally as persons whose mental
disorders are only manifested by abnormally aggressive or seriously irresponsible behaviour), whether
through specific inclusion in the Act (53%) or the adoption of terminology that encompasses personality
disorder as in section 17(a)(i), Mental Health (Scotland) Act 1984 (28%). 79% supported more facilities in
prison, 59% in HSHs and 41% in RSUs.

133 Department of Health (2003) Personality Disorder – No Longer a Diagnosis of Exclusion; Policy implemen-
tation guidance for the development of services for people with personality disorder. London: NIMHE April
2003, Para 61

134 Reid v Secretary of State for Scotland [1999]; Reid v UK [2003]



of treatment may be “very limited”, for the treatability test to be satisfied, and it can be

enough for beneficial results to be considered probable at some time in the future (although,

as we note at 7.25 below, there is an argument that these judgments may only be confidently

applied to patients subject to restricted court orders).

7.17 The Reid case also confirmed that treatability was a matter that Mental Health Review

Tribunals must consider when hearing the appeal of a psychopathic disordered or mentally

impaired patient. In R (on the application of P) v MHRT for the East Midlands and North East

Regions [2002], a patient challenged the Tribunal’s decision not to discharge him from his

detention as a patient suffering from psychopathic disorder, arguing that he had not acted

recently in a dangerous or irresponsible manner and therefore no longer fell within the Act’s

definition of the legal classification. The court held that it was sufficient that the MHRT

considered susceptibility to such conduct, and not whether it had actually occurred or was

occurring. Thus a patient may be detained as suffering from psychopathic disorder on

evidence of past behaviour alone, and that the risk of such behaviour reoccurring if the

detention ended is enough to justify its continuance.

7.18 The Commission would have liked to see advice based upon case law relating to the “treata-

bility test” provided by NIMHE’s 2003 policy implementation guidance Personality Disorder

– No Longer a Diagnosis of Exclusion, particularly given this document’s assertion that “the

current 1983 Act is often interpreted as excluding those with personality disorder from

compulsory detention because of the requirement that the mental disorder be ‘treatable’”135.

We doubt that this assertion is in fact the case among most mental health professionals who

might be in a position to use the Act’s powers in detaining personality disordered patients,

although this is not to deny that there are barriers in the provision of suitable treatment for

such patients. As we have noted in relation to the treatment of patients with dual diagnoses

of mental disorders and substance misuse problems (7.6 above), the barrier to appropriate

care is not so much any technicality of law but rather insufficient facilities and mental health

professionals with suitable training, or insufficient access to such facilities and professionals

from mainstream mental health services.

7.19 The NIMHE guidance, whilst providing much useful material on personality disorder

service models, conflates the issues of legal requirements for detention and access to

appropriate services in a manner that seems unlikely to win over the professionals that it

seeks to advise. It is not helpful to suggest that clinicians’ views about the treatability of

personality disorder “will change with the new mental health legislation… which removes

the treatability clause and provides a generic description of mental disorder”136. Clinicians’

views about the potential benefit to any patient of detention in hospital are not be

determined by technicalities of law, but by clinical experience, theoretical approach and an

understanding of the realities of service provision.

7.20 Clinicians will feel ethically bound to only recommend treatment that will be of some

therapeutic benefit to any potential patient. In assessing the most suitable placement for a
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mentally disordered offender with severe anti-social personality disorder, the effective

choice may be whether the person is better suited to hospital or prison, and prison may be

the most suitable option from available services. At present, by the Department of Health’s

own calculations, for every patient in hospital who could be classed as “DPSD”, there are at

least four “DPSD” prisoners137. It is likely that the Government’s planned restructuring and

development of services for severe personality disorders will therefore have far more effect

on clinical decisions than any change in the law.

Replacing the “treatability” clause

7.21 At Chapter 4 we discuss human rights issues that may arise in future legislation, and note US

Court determinations that some form of treatment is a requirement to justify psychiatric

detention with due process of law (see Chapter 4.17 on Wyatt v Stickney). This, we suspect,

echoes the practical approach taken by clinicians now, not least because they quite

understandably resist being given responsibility for ‘patients’ over whose conditions they

have no control and can have no effect. However, it has been forcefully argued that, on the

basis of cases already decided in relation to the European Convention of Human Rights, the

ECHR makes no practical requirement for a patient to be treatable to make detention

lawful138. On a similar basis, it may be that argued that the requirements of ‘treatability’

under the 1983 Act have been diluted by case law (see 7.17 above) to the point where they

have no more of an influence on legal thresholds for compulsion than would have been

provided by the vague criteria suggested in the draft Mental Health Bill of 2002139.

7.22 The Commission was particularly concerned by the 2002 draft Mental Health Bill’s

suggested criterion that “treatment must be available in the patient’s case” for the threshold

of compulsion to be met (Clause 6(5)). If this was intended to address questions of treata-

bility or reciprocity, we considered it ill-defined for such a purpose, and could even be used

to exclude patients inappropriately from services by limiting authorities’ responsibilities

towards patients requiring specialist services that are difficult to access140.

7.23 In our response to the 2002 Draft Mental Health Bill, we suggested that the Government’s

own concept of therapeutic benefit could be considered as an acceptable alternative to the

1983 Act’s “treatability” requirements that would still provide a certain measure to

determine the necessity of compulsion. Therapeutic benefit was defined in the White Paper

Reforming the Mental Health Act as encompassing “improvement in the symptoms of

mental disorder or slowing down deterioration and the management of behaviour arising

from the mental disorder”141.
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138 Hewitt, D (2002) Treatability Tests, Solicitors Journal, 4 October 2002, pp 886-887

139 for example, Hewitt (2002)  Treatability Tests, ibid, does take the position that the draft Mental Health Bill of
2002 (Clause 6) addresses treatability by the ‘relevant conditions’ that medical treatment is required,
available and cannot be given without compulsion.

140 Mental Health Act Commission (2002) The Mental Health Act Commission Response to the draft Mental
Health Bill Consultation. MHAC, September 2002, para 4.14 

141 Department of Health (2000) Reforming the Mental Health Act. Part I: The new legal framework. Cmnd
5016-I. Para 3.21.
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Recommendation 15: The Commission commends to Government the concept of
"therapeutic benefit" as one particular criterion for the compulsion of psychiatric patients. 

Preventive detention, prediction and proof; “seven-tenths of the human race…”

7.24 On 3 October 1838 the Lunacy Commission, acting in a role that is roughly equivalent to

today’s Mental Health Review Tribunal, resorted to a vote to decide whether to discharge a

patient after a three-day hearing. It was the first time that they had decided a case by voting

in their ten-year existence. Lord Ashley (later the Earl of Shaftesbury) wrote in his diary that

the patient in question:

“…had been seized only a few days when we proceeded to inquire into his alleged
insanity and the grounds of his detention; a more heartless ruffian, one more low in
mind and coarse in language, though a man of talent and education, never entered the
walls of a prison or a madhouse. The opposite party, however, could not prove against
him one single act of violence; his words, his manner, his feelings, were awfully wicked;
but he had never as yet (although their charge extended over several years) broken out
into action. In fact, a decision on our part, that he was rightfully detained, would have
authorised the incarceration in Bedlam of seven-tenths of the human race who have
ever been excited to violence of speech and gesture.”142

The Lunacy Commissioners voted to discharge the patient on a division of six to four.

Ashley’s diary entry also ruefully noted that “we can lay down no fixed rules for decision; we

must take our course, according to doctors’ prescriptions, pro re nata”143.

7.25 The Lunacy Commission’s debate of 165 years ago has been revived by proposals for new

legislation during our reporting period144. The Joint Committee on Human Rights (JCHR)

has questioned whether any law that makes provision for the non-therapeutic detention of

persons without conviction of an offence, on the grounds of “speculation about possible

future behaviour and resulting risk to identified persons”, will be compatible with the

European Convention145. The JCHR noted that explicit powers of preventive detention

established by the Mental Health (Public Safety and Appeals) (Scotland) Act 1999 had been

deemed compatible with ECHR Article 5 by the Judicial Committee of the Privy Council146,

but pointed to the fact that these powers related only to restricted patients who have been

convicted of serious offences and set no clear precedent for patients who have had no

contact with the criminal justice system.

142 quoted in Hodder E  (1890) The Life and Work of the Seventh Earl of Shaftesbury KG. Cassell & Co, 1890.
p124

143 Hodder (1890), as above. Pro re nata -  ‘as the occasion arises’.

144 see, for example, Peay, J (2003) Decisions and Dilemmas; working with mental health law. Oxford, Hart
Publishing, pp154; Sugerman, P A (2002) Persons of unsound mind, dangerousness and the Human Rights Act
1998 in The Journal of Forensic Psychiatry, Vol 13 No.3, December 2002, 569-577

145 House of Lords, House of Commons Joint Committee on Human Rights (2002) Draft Mental Health Bill:
twenty-fifth report of session 2001-02. HL Paper 181, HC 1294. London, The Stationery Office, November
2002. para 46.

146 Anderson, Reid and Doherty v the Scottish Ministers and the Advocate General for Scotland [2001]. This may
yet be appealed to the European Court of Human Rights.



7.26 The JCHR has suggested to Government that, when introducing a Bill to Parliament in

relation to preventive detention, it should make publicly available an account of risk factors

to be used in assessing dangerousness and their reliability147. In the US, ‘dangerousness’

must be “based upon a finding of a recent overt act, attempt or threat to do substantial harm

to oneself or another” (Lessard v Schmidt 1972). Peay (2003) suggests this as a potential

precursor for a similar finding under UK law148. Given the very real difficulties of predicting

future violent behaviour, it is difficult to see how the Lunacy Commission’s dilemma might

be resolved by any proposal made so far.

7.27 It has been suggested that the forthcoming Mental Health Bill will extend current provisions

for the courts in making hospital orders so that these may be applied to persons not charged

with imprisonable offences149. This may be an unnecessary blurring of civil and criminal-

justice powers. We are sympathetic to the concern that it would be a disproportionate use of

powers for courts to order the detention in hospital of persons charged with petty offences.

The limited usefulness of legal classification in relation to personality disorders and
mental illness 

7.28 It is the case that significant numbers of people with a primary diagnosis of personality

disorder are detained under the Mental Health Act 1983. Figure 5 below provides a snapshot

of the number of patients detained in England on the 31 March 2002 by Mental Health Act

category (equivalent figures are not available for Wales). The 654 psychopathic disorders

amount to 5% of all classified disorders in the table150. The significant proportion of women

patients (197) indicates that there is likely to be a range of personality disorders subsumed

in this legal category151. Not all patients detained as suffering from “psychopathic disorder”

will be suffering from severe antisocial personality disorder (the closest description of

“DSPD” that is clinically meaningful). Detained patients of either sex may be suffering from

any of the other nine recognised clinical categories, including borderline personality

disorders and other disorders. Many of these patients may be “dangerous” only to

themselves through self-harm and suicide, even among those placed within high secure

services. We discuss the placement of personality disordered patients within the health

service at Chapter 12.63 et seq.

7.29 Currently available statistics do not show the number of patients detained with a classifi-

cation of more than one mental disorder category, as only a patient’s “primary” diagnosis is

recorded for statistical collation. It seems likely that a number of patients classified as

suffering from mental illness in the above table will also have a subsidiary classification of

psychopathic disorder. This is suggested from anecdotal observation on Commission visits 
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147 ibid note 145 above, para 47.

148 Peay, J (2003) p163n; see also Chapter 4.14 above for the U.S. as a precursor for future directions in UK law.

149 Adam James Government powers plan ‘shameful’ Guardian, 11 June 2003.

150 A category of disorder does not need to be assigned to patients detained under sections 2, 4, 5(2), 5(4), 135
or 135: such patients will show in the “not specified” category of Figure 5 above.

151 see, for example, Coid, Kahtan, Gault and Jarman (2000) Women admitted to secure forensic services: II
identification of categories using cluster analysis. Journal of Forensic Psychiatry Vol 11 No 2 Sept 2000 296 –
315.



Fig 5: Detentions under the MHA 1983, 31/03/02, by legal category of mental disorder

Data Source: DOH (2002) Statistical Bulletin In-patients formally detained in hospitals under the MHA 1983 and other legislation,
England: 1991-92 to 2001-02 (Bulletin 2002/26)

as well as the Government’s contention that psychiatrists are reluctant to admit to hospital

personality disordered patients who cannot also be classified as mentally ill152.

7.30 It seems likely that actual co-morbidity between mental illnesses and personality disorders

is extremely common. One 1998 study of 713 personality disordered offenders in High

Security Hospitals found that 59% had one or more additional diagnoses153. Such clinical

levels of co-morbidity are not reflected in the formal classification of disorders under the

Act. A study published this year154 found that, in a random sample of patients from

Ashworth Hospital, the prevalence of personality disorders among patients with a primary

Mental Health Act classification of Mental Illness was the same as for those patients

classified primarily under Psychopathic Disorder. For example, over three-quarters of

patients in both the Mental Illness and Psychopathic Disorder groups were found to meet

the diagnostic criteria for antisocial personality disorder. Two thirds of the Psychopathic

Disorder group met the criteria for depression, over half met the diagnostic criteria for

anxiety, and 11% met the diagnostic criteria for psychosis. We refer to this study again in

Chapter 12.67 below in relation to its implications for service development.

7.31 If there is widespread co-morbidity between personality disorders and mental illness

irrespective of Mental Health Act classification, then “the dichotomy imposed by legal

classification is misleading and obscures the multiple problems shared by patients in the two

categories”155. This would suggest that the Government is correct in seeking to abandon the
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152 Department of Health / Home Office (1999) Managing Dangerous People with Severe Personality Disorder;
Proposals For Policy Development. July 1999, page 10, para 13.

153 Taylor, Leese, Williams, Butwell, Daly and Larkin (1998) Mental disorder and violence: a special (high
security) hospital study. British Journal of Psychiatry 172, 218-224 , table 1b.

154 Blackburn, Logan, Donnelly and Renwick (2003) Personality disorders, psychopathy and other mental
disorder: co-morbidity among patients at English ands Scottish high security hospitals. Journal of Forensic
Psychiatry and Psychology Vol 14 No 1 April 2003 111-137.

155 ibid. p114

Classification Male Female Total

Mental Illness 7,088 3,791 10,879
Psychopathic Disorder 457 197 654
Mental Impairment 730 181 911
Severe Mental Impairment 132 38 170
Not specified (see footnote 150) 422 423 845

Total 8,829 4,630 13,459



legal classifications in the next Mental Health Act. In the meantime, following B v Ashworth

Hospital Authority [2003], which we discuss at Chapter 3.40 et seq, “the question of reclassi-

fying patients to include other disorders will assume a far greater importance than hitherto

it has had”156.

7.32 B v Ashworth has therefore given increased legal importance to the 1983 Act’s differentiation

of Mental Disorder into discrete categories just as proposals are in hand for the Act’s

successor to dissolve these into a generic definition of “Mental Disorder”. This clearly raises

important issues relating to the circumscription of legal powers over patients which will

need careful consideration. It may be argued that the artificial categories erected by the 1983

Act provide neither clear guidelines for professionals nor protection for patients, and the

Mental Health (Scotland) Act 1984 clearly operates without such categories. On the other

hand, the abolition of distinct legal categories of mental disorder by the 2002 draft Mental

Health Bill would seem to return patients to a position where they might be compelled to

accept treatment for any mental disorder, and not just that which has been accepted as

justification for compulsion. Whilst the Tribunal may be able to regulate practice in respect

of long-term treatments under the proposals for the next Act, we envisage future legal

difficulties for new legislation unless this matter is addressed.

156 Simon Brown LJ, R (on the application of B) v Ashworth Hospital Authority [2003], para 81   
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Informal Treatment and the Incapable Patient 

8.1 The recognition that informal, consensual psychiatric treatment can be achieved and is to

be preferred over compulsion wherever possible is one of the clear advances in mental

health legislation in the twentieth century, and a legacy that society should seek to preserve.

8.2 This legacy is a system that contains conflicting tensions around the threshold at which

formal powers should be imposed upon patients. The imposition of formal powers over

patients is a serious interference with human rights and must be a last resort, and yet

patients who fall below this threshold are denied access to the safeguards embedded within

formal powers and duties and may even, as a consequence, receive inadequate care.

8.3 From its establishment the Commission has raised the plight of a particular group of such

patients: those who are subject to “de facto” compulsion157. We have been concerned that

some patients who are not subject to formal powers of compulsion (and who are excluded

from our remit as a consequence) may still be denied autonomy within psychiatric services,

either because of the incapacitating effects of their illness, or because of hidden compulsion

in such services, or through a combination of both.

8.4 It is well established that, in practice, informal patients who volunteer to enter hospital may

well feel that they have little option but to do so, as otherwise powers of compulsory

admission will be used. Patients commonly complain that they feel forced into admission

or treatment even when there are no formal powers implemented in relation to their care158.

It seems unlikely that there could ever be a legislative remedy to the dilemma of ‘hidden

compulsion’, especially in relation to mentally competent patients, which did not undo the

gains in UK law of the last half-century. However, the safeguard of monitoring oversight

could be made available to such informal patients, focusing in particular on whether restric-

tions on such patients’ liberties were being applied and ensuring that care is provided to an

appropriate standard (see Chapter 20.11 below).

The Threshold for the Use of
the 1983 Act
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157 see Mental Health Act Commission (1985) First Biennial Report 1983-5, page 11; MHAC (1989) Third
Biennial Report 1987-89 p35; MHAC (1991) Fifth Biennial Report 1997-9 p47,56; MHAC (1999) Eighth
Biennial Report 1997-9 p254; MHAC (2001) Ninth Biennial Report 1999-01 p 80. London: Stationery Office

158 Legemaate, J (1992) Compulsion and patients’ rights in psychiatry: an international perspective in Law and
Mental Health; Historical, legal, ethical diagnostic and therapeutic aspects. Proceedings of the 17th
International Academy of Law and Mental Health, 1991. Leuven, Belgium.



8.5 We recognise and support the Government’s intention to provide safeguards for incapacitated

but compliant patients in the next Mental Health Act and a Mental Incapacity Act159, but we

are also mindful that five years have passed since the House of Lords’ ruling in Bournewood,

which established the current legal position whilst noting that it left “an indefensible gap in

mental health law”160. In our Ninth Biennial Report (2001) we urged the Government to

consider ways in which patients may be protected whilst legislation is awaited161, and we regret

that no action has been taken on this recommendation. In the meantime, the Courts have

further expanded the available powers of compulsion over incapacitated persons to

encompass the social and personal sphere as well as medical treatment, without any

concomitant expansion of safeguards162. We are pleased that the Mental Incapacity Bill will do

something to address this imbalance (although see Chapter 8.12 - 14 below).

8.6 At the time of writing, a decision was awaited from the European Court of Human Rights in

the Bournewood case, and it is therefore possible that the legal position debated below will

have changed by the time this report is published.

8.7 During our reporting period we have encountered great concern and considerable debate

over the application of present law in this area. There have been many disputes between

medical and social work professionals over whether the Act may be applied to particular

patients or in particular circumstances. The Bournewood ruling stated that mentally

incapacitated patients who were compliant with admission to hospital could be admitted

under the common law. Government advice on practice following the ruling suggested that,

where a patient has been admitted informally to hospital under such circumstances, but

then fails to accept necessary treatment or refuses to co-operate with those caring for him or

her, consideration should be given to either discharge from hospital or assessment for

detention under the Act163. In this way, although the law only requires consideration to be

given to compliance to hospital admission, professionals are encouraged to take a broader

view in assessing the wishes of patients and their attitude towards their total experience of

hospitalisation, including forms of treatment proposed. We have sought and received

confirmation from the Department of Health that it stands by its 1998 guidance that “non-

compliance may be evidenced by a patient who resists necessary treatment or persistently

and purposefully tries to leave hospital”.

8.8 In many cases disputes arise over the question of a patient’s “compliance” with hospital

admission:

✱ It is sometimes the case that medical professionals argue for use of the Act solely because
they are uncomfortable in giving certain treatments for mental disorder (particularly
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159 Draft Mental Incapacity Bill Cm 5859-1, June 2003. The Commission also welcomed the attempt by Helen
Clark MP on the 13 February 2003 to introduce a Patients Without Legal Capacity (Safeguards) Bill to
Parliament under the ten-minute rule. The attempt was unsuccessful.

160 Lord Steyn in R v Bournewood Community & Mental Health NHS Trust ex parte L [1998]

161 Mental Health Act Commission (2001) Ninth Biennial Report 1999-2001. London: Stationery Office, chapter
6.68-9, recommendation 72.

162 Re F (Adult: Court’s Jurisdiction) [2000] 3 WLR 1740. See Hewitt, D (2000) Widening the ‘Bournewood Gap’?
Journal of Mental Health Law, November 2000, pp 196-204.

163 Health Service Circular 1998/122



ECT) under the common law. In the Commission’s view, this is not an adequate reason
for invoking formal detention under the Act. We can see no reason in law why a patient
who is incapable of consent but is compliant to hospital admission should not receive
ECT or medication for mental disorder under common-law powers. If doctors wish to
provide such patients, or themselves, with some level of safeguards against unwarranted
treatment, they could seek a clinical second opinion from a colleague.

✱ In other cases, professionals may disagree as to whether a patient’s attitude towards
treatment can be considered relevant to the question of his or her compliance with
hospital admission. Some professionals adopt a disjunctive approach to consent to
admission and consent to treatment following admission, on the basis that the law only
requires consideration of the former. Certain lines of argument in the Seventh and
Eighth editions of the Mental Health Act Manual have been cited to support this
approach, particularly the view that patients who have not objected to their admission to
hospital can and should remain as informal patients even if their treatment for mental
disorder is subsequently administered by force under the common law164. Whilst there
are undoubtedly situations where this approach is correct in law and defensible in
practice (dependent on the situations and, perhaps, on the nature and duration of force
used), we do not encourage professionals to make inflexible distinctions between
admission and treatment. In our view patients may evidence non-compliance with
hospital admission through resistance to receiving necessary treatment in hospital. It is
not realistic to expect incapacitated patients to distinguish in thought or action between
their admission to hospital and the treatment that such admission serves to provide. The
question of whether a patient is compliant is therefore a clinical judgment that should
take account of a patient’s stated views and behaviour to both remaining in hospital and
to accepting the treatment that is offered there.

8.9 The Commission has been approached for guidance in defining “non-compliance”, particu-

larly by professionals whose patients display little or no active resistance to detention or

treatment. In effect, this is a question of whether non-compliance has to be evidenced by a

positive act of resistance. This question may arise with non-catatonic patients who are

nevertheless uncommunicative, mute and withdrawn. Such patients may be refusing food

and water, often will be elderly and, if so, may well be being considered for treatment with

ECT. The type of treatment for mental disorder proposed should have no bearing on the

question of whether such a patient may be treated informally or under detention (see 8.7

above). However, we do consider it possible for professionals to decide appropriately that a

patient is non-compliant, even in the absence of a demonstrable refusal. We think that this

is properly a matter for the professionals concerned to evaluate, and that guidance which

limits professional discretion may be counter-productive, although non-prescriptive

guidance may be useful to services. Existing Department of Health guidance does state

helpfully that “compliance should not be assumed if the patient’s intentions are not clear”,

from which it seems to us reasonable that subtler forms of resistance should be recognised

alongside the more overt forms. In our view it is proper, where doubt over these issues exists

in relation to any particular patient, to arrange a Mental Health Act assessment to test the

issues in practice.
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Recommendation 16: We invite the Department of Health to consider suitable
guidance on the issues surrounding the determination of non-compliance in patients for
current services and for the next Code of Practice.   

8.10 In 1986 the Commission first requested the Secretary of State to exercise the power under

section 121(4) and direct that the Commission should keep under review aspects of the care

and treatment of informal psychiatric patients, including patients subject to Child Care

Orders165. Our request was that the specific foci of such an extended remit would be limited

to monitoring any restraint placed upon patients’ movement, including leaving hospital;

intentional deprivation of the company of other patients or of amenities enjoyed by others;

and the imposition of certain forms of medical treatment. This and subsequent Commission

suggestions that its remit be extended to informal patients under certain circumstances have

been rejected.

8.11 Under the Draft Mental Health Bill of 2002, the care plans of informal psychiatric patients

without mental capacity would be subject to the overview of the Tribunal through the

agency of a Tribunal-appointed doctor, equivalent in many ways to current statutory

Second Opinion provisions for detained patients. We trust that such arrangements will be

complemented by general monitoring oversight of the successor body to the Commission,

as suggested at Chapters 8.10 and 20.11 of this report.

Recommendation 17: The next Mental Health Act should provide specific monitoring
powers to the MHAC successor body in relation to patients subject to de facto psychiatric
compulsion.   

The relation of proposed mental incapacity and mental health legislation 

8.12 The proposed interrelation between the proposed Mental Incapacity and Mental Health

Acts is not entirely clear. We recognise that the Mental Incapacity Bill’s primary purpose is

to clarify and reform common law provisions relating to decision-making on behalf of

mentally incapacitated persons, and that it will therefore replace Part VII of the current

Mental Health Act (relating to the management of patients’ property and affairs) whilst not

seeking to concern itself with detention or compulsory treatment166. We are concerned that

the drafting of the two Bills is not sufficiently precise to ensure that this is how they are put

into practice.

8.13 Although there are plausible arguments for restricting the scope of powers of attorney

under mental incapacity legislation to patients who are compliant with psychiatric

treatment, especially given that non-compliant patients’ care would fall within Part V of the
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draft Mental Health Bill and so be regulated (and authorised) by the Mental Health

Tribunal, this is clearly not the effect of the Mental Incapacity Bill as set out at clause 10167.

As drafted, mental incapacity legislation could allow a person with powers of attorney over

an incapacitated person to provide the authority for that person to be admitted to psychi-

atric care despite their resistance. It is possible that such powers would work in tandem with

the safeguards proposed under Part V of the draft Mental Health Bill of 2002, whereby the

Tribunal must approve care-plans for such patients for them to be lawful. However, without

further clarification it would seem that potentially the two powers conflict.

8.14 The powers proposed under the draft Mental Health Bill of 2002 and the Mental Incapacity

Bill may conflict in another way. Clause 27 of the Mental Incapacity Bill prevents that

legislation from providing authority to give a person treatment for mental disorder if that

treatment is regulated by Part IV of the Mental Health Act. This would appear to be

designed with a dual purpose: to ensure that patients in relation to whom another person

has lasting powers of attorney will still be subject to the safeguards of the Mental Health Act

in relation to ECT, neurosurgery or medication for mental disorder; and to ensure that the

powers of the Mental Health Act are not negated by advance directives made under the

Mental Incapacity Act. However, Part IV of the draft Mental Health Bill of 2002 includes, at

clause 117, a definition of medical treatment that is as broad as that currently applied to Part

IV of the Mental Health Act 1983 under the powers of section 63. Just as section 63 of the

1983 Act extends to nursing care, rehabilitation etc, so clause 117 of the draft Bill would

seem to apply to a patient’s entire care-plan. If this analysis is correct, it is difficult to

envisage any aspect of the psychiatric care of mentally incapacitated patients that would be

left within the scope of the Mental Incapacity Act. We believe that further consideration

needs to be given to both draft Bills to ensure that these matters are resolved.

Recommendation 18: Potential conflicts between the Mental Incapacity Bill and
proposals for a new Mental Health Act should be reviewed and addressed by Government.

The threshold for compulsion under proposals in the draft Mental
Health Bill of 2002 

8.15 The Commission argued in its response to the consultation over the draft Mental Health Bill

of 2002 that the conditions for compulsion set out at clause 6 of that Bill are insufficiently

defined to provide a threshold for compulsion under the new Act. Although we appreciate

that the criteria for compulsion are being reconsidered for the redrafted Bill, in the

following paragraphs we set out our concerns over the criteria proposed so far.

8.16 Draft Mental Health Bill 2002:

The first condition of compulsion is that the patient is suffering from mental disorder 

We do not object to having a generic category of mental disorder as the foundation of a new
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Mental Health Act (see Chapter 7.4 above). Prior to B v Ashworth [2003], discussed at

Chapter 3.40 above, we were not convinced that the further division of mental disorders

into subgroups had any positive purpose in the operation of the law. It may be that new

legislation can afford patients equivalent protections to those established in B v Ashworth

without reintroducing categorisation of mental disorders, through suitably robust criteria

for the imposition of compulsion.

8.17 Draft Mental Health Bill 2002:

The second condition for compulsion is that the mental disorder is of such a nature or degree as

to warrant the provision of medical treatment

This is inadequate as the Bill’s own definition of medical treatment (clause 2(5)) is so broad

that all mental disorders, by definition, could be said to “warrant” medical treatment of

some kind (albeit usually only on a consensual basis, and often without any degree of

necessity). This condition therefore has little or no defining purpose that is not served by

the first condition and is meaningless as a measure against which any threshold for

compulsion might be defined. The measure of such a threshold must be that the nature or

degree of the mental disorder is such to warrant medical treatment under compulsion. This

threshold can only be addressed through criteria such as those set out in the third condition

suggested by the draft Bill (clause 6(4)), as discussed at 8.19 below. We therefore

recommended that the second condition (Clause 6(3)) should be removed and the concept

of “nature and degree” should be introduced into the third condition.

8.18 Draft Mental Health Bill 2002:

The third condition for compulsion is that it is necessary 

(a) in the case of a patient who is at substantial risk of causing harm to others, that medical

treatment be provided, and 

(b) in any other case, that treatment is necessary for the health and safety of the patient and

could not be provided without the use of compulsion.

The intention of the division of this condition into two parallel sub-clauses appeared to be

the avoidance of difficulties in relation to “treatability” and the “necessity” for compulsion

of those patients who pose a substantial risk of harm to others (referred to below as ‘high-

risk patients’). Whilst the Commission understands the Government’s concern that such

criteria may be used to exclude or excuse some high-risk people from mental health services

under compulsion, we believe such concern to be misplaced. We also doubt that the drafting

of clause 6(4)(a) achieves the Government’s intention.

8.19 The Commission has consistently argued that the issue of health disposals for those persons

who present a high-risk of harm to others is only relevant insofar as such a disposal would

provide a better chance of reducing that risk by alleviating or preventing deterioration in

mental disorder168. The management of deviant behaviour alone does not – and should not

– fall within any definition of medical treatment. We do not therefore agree that the “treata-

bility test”, as it has been developed in case-law169 can or should be put aside by new

legislation. Where such a treatability test cannot be met, disposals of high-risk offenders

should be a matter for criminal and not mental health law (see Chapter 7.14 et seq above).
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8.20 The conditions set by both (a) and (b) above would allow for a patient to be compelled to

accept medical treatment for mental disorder on the grounds that this was necessary for the

protection of other persons. Because of this essential similarity, the only substantive

difference between clauses (a) and (b) is that the latter requires that treatment can only be

provided if compulsory powers are invoked, whereas the former is silent upon this matter.

8.21 We believe that it is unnecessary to introduce a specific condition for high-risk patients that

excludes consideration of whether the use of compulsion is necessary to achieve the aim of

protecting other persons from the action of the patient. Case-law has set a clear precedent that

compulsion can be justified if it is a proportionate response having regard to the risks that

would be involved in discharge170.We can therefore see no reason why the conditions set out at

(b) would prevent the appropriate treatment of high-risk patients. This would particularly be

the case where a patient’s co-operation with consensual treatment would be unstable and

there would be too great a risk involved in holding compulsory powers in abeyance.

8.22 The Commission has suggested that clause (a) above (Clause 6(4)(a) of the draft Bill), is

therefore contrary to the principles on which the Bill is said to be based, and should be

deleted. Instead, the law should require as a condition of compulsion that:

(a) it is necessary for the health or safety of the patient or the protection of other persons

that medical treatment be provided to him; and

(b)the nature or degree of the mental disorder is such that treatment cannot be provided to

him unless he is subject to the provisions of this Act.

8.23 Draft Mental Health Bill 2002:

The fourth condition for compulsion is that appropriate medical treatment is available in the

patient’s case.

We are uncertain of the purpose of this condition. If this was intended to address questions

of treatability or reciprocity, it appears ill-defined, and could even be used to exclude

patients inappropriately from services by limiting authorities’ responsibility for the care and

treatment of patients who require difficult to access specialist services.

8.24 We have recommended that a more appropriate condition should be based upon the

concept of “therapeutic benefit” that was introduced in the Government’s White Paper171. In

the Commission’s view, “therapeutic benefit”, which would be defined to encompass

“improvement in the symptoms of mental disorder or slowing down deterioration and the

management of behaviours arising from the mental disorder”172, provides a more certain

measure against which to determine the necessity of compulsion. We accept, however, that a

Tribunal considering the authorisation of or appeal against compulsory treatment should

question whether appropriate services are being provided to the patient concerned. As such,
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it may be appropriate to incorporate the “condition” that “appropriate medical treatment is

available in the patient’s case” into Tribunal rules or guidance.

Admission trends under the Mental Health Act 1983

8.25 In our Ninth Biennial Report we noted the general increase in uses of the Act over the last

decade. Figure 6 below shows the trend for the lifetime of the 1983 Act so far. Although

there is a leveling off in most recent years, this shows that the use of civil compulsion has

roughly doubled during the lifetime of the Act. There has been no overall rise in the use of

the 1983 Act for patients involved in criminal proceedings or under sentence during the

lifetime of the Act: we look in more detail at these trends at Chapter 13 below.

Fig 6: Mental Health Act 1983 admission trends, England 1983-2002 173

8.26 The last available figure for the number of detained patients resident at any one time (31

March 2002) showed 13,459 patients subject to the Act. The proportion of inpatients who

are detained appears to remain relatively large, and is probably higher than in the early years

of the Act174. In some medium and high secure units, of course, all or almost all patients are

detained, but the rise is also notable in acute and admission wards.

8.27 The general increase in the use of the Act and the proportion of detained patients on some

wards may be due to a number of factors:
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✱ In part, this may simply be a reflection of the rise in the use of the Act against decreasing
numbers of inpatient beds. A number of patients who might have been informal
inpatients in the early years of the Act are now more likely to receive community-based
treatment.

✱ Bed pressures may also lead to only the most severely ill, who are the most likely to be
detained, being admitted. Bed pressures may also lead to shorter but more frequent
detentions for some patients.

✱ The promotion of risk-management by mental health policy makers, the criticisms of
post-incident inquiries or even generally less permissive societal attitudes may account
for some of the rise. These factors may encourage medical and social care professionals
to use the Act more readily, either through lowering the perceived thresholds for such use
or through fostering defensive professional practice.

✱ Although there is little research in this area, many practitioners believe that there has
been a dramatic increase in illicit drug use by seriously mentally ill people in the last ten
to fifteen years. Increases in drug and alcohol abuse co-morbidity might explain
apparent rises in severity of mental disordered persons, given that drug/alcohol abuse
may make mentally ill persons more disinhibited or may aggravate their symptoms, thus
making their detention more likely.

✱ The environmental conditions on inpatient wards may be responsible for an increase in
the detention of patients who would otherwise discharge themselves against medical
advice.

8.28 We analyse and discuss the overrepresentation of Black and minority ethnic patients in the

above figures in Chapter 16 below.

Section 2 And Section 3  

8.29 The majority of civil detentions under the 1983 Act are initiated using either of the

admission sections 2 or 3. Section 2 allows detention for assessment and/or treatment for a

maximum of 28 days, whilst the renewable powers of section 3 effectively allow for

indefinite detention for treatment. The two powers have separate criteria (and therefore

safeguards) for use. It is a matter of professional judgment as to that which is appropriate in

any particular case. Chapter 5 of the Code of Practice provides guidance on the choice

between powers.

8.30 Figure 7 below shows the percentage use of sections 2 and 3 for 2001/02. It is to be expected

that, as this data suggests, proportionally more patients should be detained under section 2

than section 3 upon admission to hospital, and that the reverse would be true for informal

inpatients made subject to the Act. The key issue determining whether section 2 or 3 is

appropriate in many cases is the diagnostic and prognostic confidence of the clinical team in

respect of a particular patient.

8.31 The relative use of sections 2 and 3 has not been constant throughout the life of the 1983

Act. Figure 8 below shows that as well as a general increase in the number of uses of the Act,

the proportion of uses of section 3 to section 2 has risen dramatically from the time before

the first publication of the Code of Practice (1990). It seems likely that this reflects practi-

tioners’ use of the Code’s guidance in relation to the purposes of sections 2 and 3.
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Fig 7: Uses of sections 2 and 3, NHS facilities, England 2001-2002

Data source: DOH (2002) Statistical Bulletin 2002/26 table 8

Fig 8:  Uses of sections 2 and 3 to admit patients, NHS facilities, England 1983 – 2002175

8.32 In past Biennial Reports the Commission has criticised authorities for using section 2

powers for patients known to their clinical teams176. We continue to advise authorities to

monitor the ratio of uses of the Act and, where section 2 usage is high proportionate to the

use of section 3, to look carefully at the reasons for the use of particular sections, consid-

ering the following issues:

(i) Although powers of compulsory treatment apply equally to section 2 and section 3
patients, we consider it bad practice to use section 2 as a short-term treatment power
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alternative to section 3. This does not mean that we consider compulsory treatment
under section 2 to be bad practice, and indeed the Commission frequently corrects the
misconception amongst some professionals that compulsory treatment (particularly
ECT treatment) cannot be given to a patient detained under section 2. However, we do
consider that section 2 should be seen primarily as an assessment power that allows
treatment, rather than as a treatment power in itself. The safeguards offered by the Act’s
admission criteria in respect of sections 2 and 3 are different for this reason.

(ii) We therefore advise against viewing section 2 as in some way a “less restrictive” version
of section 3. Both powers must be rescinded when no longer clinically appropriate, and
most section 3 detentions are less than one month in duration. The equation of less
formality and less restriction is generally erroneous (see 8.42 below) and ignores the
important safeguards provided by the criteria for detention.

(iii) The safeguards and entitlements of detention under section 3 can create perverse
incentives against its use. In particular, patients detained under section 3 have a
statutory right to aftercare under section 117 that is denied to patients detained under
section 2, and Nearest Relatives have a right to object to admission under section 3. It is
important that professionals are careful not to determine which power is appropriate
according to interests other than those of the patient.

(iv) We accept that patients who are known to services may yet require detention for
assessment if, for example, the degree of their disorder is not clear at the time of
admission177. However, if individual patients are repeatedly detained under section 2
powers over any period of time, this would suggest that the power is being ill-used and
the patient’s health needs ill-served. Similarly, when a patient who has had previous
contact with services is detained under section 2, it is useful to check whether that
patient was receiving adequate support prior to detention.

8.33 The latest edition of the Mental Health Act Manual suggests that Parliament intended

section 2 of the 1983 Act to be the single point of admission to civil detention, excepting

emergencies178. In part this argument suggests that the Code of Practice is wrong to advise

against using section 2 simply because detention is not expected to last more than 28 days,

and that the Commission is therefore incorrect to object to the use of section 2 as a short-

term alternative treatment power to section 3. We are not aware of any direct evidence

supporting this claim regarding Parliament’s intention, and therefore advise practitioners to

follow the Code of Practice as the extant Government guidance on the issue. Whilst the

Commission does not accept the Mental Health Act Manual’s arguments at para 1-036, we

commend to practitioners its discussion of what may constitute knowledge of a patient

sufficient to admit under section 3 as a useful basis upon which to consider their own

practice.

8.34 We are pleased that the proposals for the next Mental Health Act suggest a single point of

entry into civil compulsion for all patients, equivalent in many ways to the current section 2

powers. We suggested such a model (based upon other UK mental health legislation) in

1993, and have argued for such a change in our submissions on the reform of the 1983
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Act179. Whilst we accept that there are difficulties of interpretation and implementation with

the current law, we do not advise practitioners to attempt to resolve these by transposing

proposed legislative structures onto existing law. It would be helpful for the Department of

Health to confirm or update its guidance in the Code of Practice to provide certainty to

practitioners.

Recommendation 19: The Department of Health is asked to confirm or update its
guidance at chapter 5 of the Mental Health Act Code of Practice in the light of the above.

Assessment powers not renewable

8.35 Section 2(4) provides an intentional limitation on the duration of detentions for assessment

by effectively preventing the ‘renewal’ of section 2 powers. As such, detention under the Act

can only be continued at the end of a section 2 through the use of section 3 powers.

8.36 Some practitioners have raised questions about this, particularly in relation to patients

whose diagnoses remain unclear at the end of the 28 days of a section 2. Some patients’

presentations can involve indistinct mixtures of diagnostic categories, which may be

complicated by substance misuse. Practitioners have found themselves with no option but

to argue for continued detention under section 3 as the only way to keep such patients in

receipt of care and treatment, even though the patient’s assessment continues without

material change under the new power. In such circumstances, medical recommendations

appear to have been completed upon a balance of probabilities, with doctors stating in good

faith that they are of the opinion that a certain diagnostic category applies, even if they do

not hold this opinion with absolute certainty. The diagnostic categories may be

subsequently re-classified during the course of the detention.

8.37 The law looks set to confront such practices in two ways:

(i) B v Ashworth Hospital Authority (2003) (see Chapter 3.40 et seq above) has made the
question of a patient’s diagnostic category much more important, by limiting
compulsory treatment (including nursing care, bed allocation, etc) to that which is
appropriate in the treatment of the diagnostic category under which the patient is
detained. We hope that case law subsequent to this ruling will not set artificial
boundaries as to what is appropriate treatment for specific diagnostic categories, but it
seems likely that challenges seeking such restriction will follow.

(ii)Although diagnostic categories are likely to be irrelevant to the conditions of
compulsion under the next Mental Health Act, which may rely only on the generic term
“mental disorder”, it seems possible that some degree of uncertainty as to a patient’s true
condition at 28 days could provide an insurmountable obstacle to a Tribunal’s approval
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of further detention. This could be an example of where the burden of proof on the
detaining authority to justify its action is onerous. In our view there needs to be a careful
balancing of civil liberties concerns against the possibility that legal technicalities may
cast patients out of services’ reach. Government should attend to this balance when
considering Tribunal regulations under future legislation.

Re-applying for detention after MHRT discharge

8.38 In the Brandenburg case (2001)180, the Court of Appeal held that a patient can be re-detained

soon after his discharge by MHRT, but that the ASW should take account of the decision of

the MHRT when deciding whether to make an application. The Tribunal decision would

usually be conclusive where re-detention was proposed in a matter of days following

discharge. Unless such an application for re-detention can be justified by either a change of

circumstance from that pertaining at the time of the Tribunal decision, or information

unknown to the Tribunal, the courts would be likely to find it unlawful on grounds of

irrationality on an application for judicial review.

8.39 Both the Brandenburg case and the subsequent case of R (on the application of H) v

Oxfordshire Mental Healthcare NHS Trust [2002] involved Tribunal decisions to defer

discharge pending the making of certain arrangements. In the first case, the rationale for re-

detention was deterioration in the patient’s mental state. In the second, the rationale was at

least in part due to a failure to identify suitable arrangements to meet the Tribunal’s

conditions, although here too there was deterioration in the patients’ mental state and

behaviour, alongside difficulties in obtaining the patient’s co-operation in discharge

arrangements.

8.40 Brandenburg does not provide a precedent for authorities to overrule Tribunal decisions to

discharge patients, even where they view such decisions as perverse. The Court of Appeal

ruled in another case181 that the proper procedure for authorities in such circumstances is to

apply to the Administrative Court for judicial review and a stay of the Tribunal decision182.

Emergency admissions (section 4)

8.41 Section 4 of the 1983 Act allows for emergency admission of a patient to hospital based

upon a single medical recommendation in situations where there is no time to get the

second medical recommendation required by sections 2 or 3. Since 1983 we have sought to

ensure that procedures under section 4 are used only when there is a genuine emergency and

not for administrative convenience. We have raised this matter on visits and in past Biennial

Reports183.
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Fig 9: Use of section 4, NHS facilities, England, 1984-2003184

8.42 At one time, prior to the 1983 Act, emergency admission became the most common mode

of entry into psychiatric compulsion. A Government enquiry in 1966 found a widely held

belief that the relative lack of formality was more “humane” than admission powers subject

to greater safeguards. As shown at Figure 9 above, the first ten years of the 1983 Act saw a

rapid decline in the number of emergency admissions “largely due to pressure from the

Mental Health Act Commission” 185. It is clear, however, that the number of uses of

emergency admission is again on the rise.

8.43 In our experience, practitioners today are not likely to prefer section 4 under the erroneous

belief that it is the least restrictive option for patients, as there is a wider recognition of the

importance of the formal safeguards for patients of the admission procedures under

sections 2 and 3. There are many possible reasons for the increase in the use of section 4. It

may be that there are simply more genuine psychiatric emergencies, where patients are

being brought into hospital at a time of acute crisis at the last possible moment. If this is the

case, it may point to failures in community support, outreach and early identification of

need, or may simply be a reflection of understandable attempts by professionals to sustain

patients in community settings for a little longer than resources or the patients’ condition

finally permits. It may also  indicate that potential service users are reluctant to seek help

due to fear of coercion or dislike of services. However, our experience suggests that the use

of section 4 is as likely to be determined by difficulties in accessing a second doctor, leading

to situations where section 4 admission is the best available option in the interests of the

patient (see also 8.69 below).
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Section 5 holding powers

8.44 From 1997 we have expressed concern in our Biennial Reports at the high number of

patients who agree to enter hospital on an informal basis but become subject to formal

detention during their stay. From around this time the rate of increase in such use of the Act

has appeared to slow from its dramatic rise in previous years. Figure 10 shows this in

relation to the use of the holding powers of section 5. Figure 6 (8.25) above demonstrates a

similar pattern for all changes from informal status, including those patients who move

directly from informal status to detention under section 2 or 3. However, whilst the rise in

uses may have slowed, the numbers of patients involved remains high.

Fig 10: Uses of section 5(2) & 5(4), England, 1990-2002

data sources:  as for Figure 6 above (see footnote 173)

8.45 In our last Biennial Report we suggested that the high levels of use in holding powers may be

a result of clinicians’ efforts to allow informal admission wherever possible, in accordance

with the principles of the Code of Practice requiring treatment in the least restrictive manner

possible, even where they suspect that this may result, eventually, in the use of compulsory

powers. We noted the more generally accepted explanation, which is that many psychiatric

wards have become places where even those who initially enter voluntarily have to be coerced

to stay186.

8.46 Work undertaken by the Royal College of Psychiatrists’ Research Unit at the instigation of

the Department of Health has suggested that there may be a lower working threshold for

admission to compulsion in relation to those patients who are made subject to formal

powers when already informally resident in hospital187. This is because:
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✱ In the case of section 5 holding powers, temporary detention may be achieved with only
one medical recommendation, rather than the two required for sections 2 or 3; and

✱ Where patients move directly from informal inpatient status to detention under sections
2 or 3, staff already feel a sense of responsibility for them and for their case
management188. This may make such staff more willing to consider the use of formal
compulsion than if such compulsion would result in the patient’s physical admission to
hospital from the community.

8.47 Just over a third of patients made subject to doctors’ holding powers under section 5(2) are

returned to informal status within the 72-hour period that the power lasts (see Figure 11

below). Patients who are assessed as requiring formal detention in hospital whilst held

under section 5(2) are slightly more likely to be detained under section 3 than section 2.

This preference for using section 3 is a reversal of trends apparent before the mid-1990s. It

may indicate that patients being held under this power are now better known to services

(which suggests that they may have been inpatients for some time or admitted on previous

occasions), although it could simply reflect changing patterns in the use of sections 2 and 3

(see 8.31 and Figure 8 above).

8.48 It is important that assessments are undertaken a soon as possible following the instigation

of a holding power, to avoid patients being held under this power any longer than is

necessary regardless of whether they are to return to informal status or detained further

under the Act. It is also important that the expiry date and time of holding powers is

accurately recorded in patients notes: in half of 134 episodes of section 5(2) usage examined

on Commission visits over 2001/02, no such record could be found189.

Fig 11: Outcomes of the use of section 5(2), England, 1990 – 2002190
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8.49 Patients and practitioners often express concern that holding powers are kept in reserve over

informal patients, for instance as an implied or explicit threat should they attempt to

discharge themselves or even just leave the ward. In some circumstances, particularly when

a patient who has reluctantly consented to enter hospital would otherwise have met criteria

for detention, the implicit threat of detention cannot be avoided. However, practitioners

should guard against making explicit threats of using compulsory powers as a default

option, which amounts to ‘de facto’ detention without safeguards. If a patient’s consent to

admission fluctuates or is given only under explicit threats of compulsion, assessment for

formal detention should be considered.

8.50 In our Ninth Biennial Report we recommended that all hospitals should undertake routine

collation of detailed statistics on the use of section 5(2), including the time taken to

complete assessments whilst the patient is being held. Figure 12 below shows self-assess-

ments of roughly a quarter of all hospitals in England and Wales on this issue. Although this

group is self-selecting, as returns were completed on a voluntary basis, it shows encouraging

uptake of our recommendation (indicated by both amber and green returns).

Recommendation 20: Future mental health legislation should require recording and
monitoring of uses of holding powers initiated by medical staff, using statutory forms to
ensure uniformity of data collection and practice.

Fig 12: Self-assessments of 72 hospitals/Trusts in relation to progress in implementing Commission

Ninth Biennial Report Recommendation 14 

Sections 135 and 136

8.51 Figure 13 below shows the numbers of places of safety detentions in English hospitals in

2001-02. These statistics do not include such detentions in police stations and are therefore

substantially incomplete. We consider it to be a serious lack in mental health statistics that

there are no total figures available for the uses of these powers. The available statistics show
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that there are considerable more men than women made subject to the holding powers of

sections 135 and 136, and suggest that nine out of ten uses of the power are initiated from a

public place (i.e. using section 136 powers), rather than by warrant under section 135 to

enter private premises.

Fig 13:  Place of safety detentions in hospitals, England 2001-2191.

Recommendation 21: Future mental health legislation should require recording and
monitoring of uses of holding powers initiated by social services with police involvement,
using statutory forms to ensure uniformity of data collection and practice.       

Requirements for warrant applications under Section 135

8.52 It would seem that there is increasing confusion over the requirements of Police and

Criminal Evidence Act 1984 in relation to warrants under section 135 of the Mental Health

Act 1983. It has been widely assumed that the requirements of PACE are applicable to

section 135 warrants, given that that section 15(1) of PACE extends those requirements to

warrants issued to a constable under any legislation. However, PACE goes on to assume that

such warrants are applied for by constables, whereas Mental Health Act Section 135

warrants, although providing authority for constables to enter premises, are nevertheless

applied for by social workers. The current edition of the Mental Health Act Manual raises

this problem and submits, with the support of the Home Office, that the better interpre-

tation of PACE is that it nevertheless extends to section 135 warrants192. As such the raft of

requirements applicable under PACE (such as that a warrant application is made ex parte

and in writing, that it can authorise entry once only, shall expire after one month, etc) would

be relevant when applying for and executing warrants under section 135. The Commission

has always supported this view.

8.53 This view appears to have been challenged in the approach taken by the Court of Appeal in

Ward v Commissioner for the Metropolitan Police and Epsom & St Helier NHS Trust [2003].
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The court found that a warrant form provided under section 135 had “a number of features

which were clearly referable to other statutory regimes, in particular the regime relating to

search warrants under sections 15 and 16 of the Police and Criminal Evidence Act 1984” and

was thus “not entirely appropriate to the relevant statutory provisions” (paragraph 11). The

court therefore proceeded on the assumption that sections 15 and 16 of PACE had no

relevance to section 135 of the Mental Health Act 1983.

8.54 This ruling, which may yet be appealed, may not change practice dramatically. The court

allowed that a magistrate was entitled to make such conditions as to the execution of the

warrant as he or she saw fit: “any condition which can sensibly relate to the execution of a

warrant in a way which protects the interests of the person liable to be removed whilst

furthering the object of the grant of the warrant, may be imposed, if a magistrate considers

it appropriate in a particular case to do so” (paragraph 15). By extension, it seems possible

that magistrates may be able to impose requirements relating to applications for warrants

that mirror PACE requirements. But notwithstanding the practical effects of the judgment,

it would appear to challenge widely held assumptions about the requirements of law for the

operation of section 135.

8.55 Over this reporting period, and prior to the Ward ruling discussed above, there has been

confusion over the actual requirements of PACE as they were assumed to relate to section

135 warrants. A misunderstanding over actual requirements of PACE section 15(3) and the

Human Rights Act 1998 reportedly alarmed some magistrates into insisting that persons

made subject to warrants under Section 135(1) or (2) must be given notice of the

application. This Commission received a number of requests for advice on this issue from

alarmed social workers, who thought that such notification would undermine the purpose

of such a warrant by driving its subject away. The Commission Policy Unit was was able to

provide a view that this appeared to be a misunderstanding of PACE requirements, given

that section 15(3) of PACE does not require notice to be given to the subject of any

application for a warrant. In the Commission’s understanding, section 15(3) of PACE

simply states that the application should be made ex parte and be supported by an

“information in writing” (i.e. a statement of the power under which the application is made

and the grounds for the application, identifying as far as possible the premises to be

searched and the object of the search). Although, following Ward, magistrates may impose

such conditions as they see fit to the execution of warrants, the Commission doubts that

providing as a condition of issue of the warrant that advance notice of it be given to its

subject would be seen in many circumstances as ‘sensibly relating to its execution’ or

‘furthering the object of its granting’.

8.56 Especially as the draft Mental Health Bill of 2002 suggests that the next Act will retain a

power similar in drafting and effect to that of the current section 135 (see 8.58 below), it

would be helpful for Government to provide an authoritative view on the requirements

under section 135, PACE and the Human Rights Act on applicants for warrants to take or

retake patients.
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Recommendation 22: The Department of Health should publish guidance on the
proper requirements under section 135 MHA 1983 and PACE 1984 on applicants for
warrants to take or retake patients.         

The purpose of warrants under section 135

8.57 The Commission has been asked whether a doctor who has been instrumental in a social

worker’s decision to make a section 135 application to a magistrate should take part in the

assessment team that executes that warrant. Although we were able to suggest that no

conflict of interest would be likely (the doctor was concerned that his part in applying for

the warrant would prejudice his assessment), the question raises an interesting general

point of relevance to the understanding of the 1983 Act and its successor.

8.58 The wording of section 135 of the 1983 Act, which was repeated in the draft Mental Health

Bill of 2002, is already a relic of the Mental Health Act 1959. It allows that, in applying for a

warrant to gain access to a patient, a social worker only has to state a reasonable suspicion

that a person who may be mentally disordered is either “being ill-treated, neglected or kept

otherwise than under proper control” or, if living alone, is “unable to care for himself”.

When executed, the warrant then allows that “if thought fit, the person may be removed to a

place of safety with a view to making an application [for admission to hospital under the

Act]… or of other arrangements for his treatment and care”. Whilst we regret the paternal-

istic and old-fashioned “kept otherwise than under proper control”, and urge Government

to find a more suitable phrase in new legislation, we are pleased that the broad scope of these

powers should be retained. This should ensure that the execution of the warrant can lead to

an application for compulsory treatment under the Act, but it could quite properly also lead

to informal arrangements for care and treatment or to no further action at all.

8.59 This broad purpose of section 135 warrants, which ensures no potential conflict of interest in

being a party to the making of an application under section 135 and taking part in the

assessment entailed by its execution, is perhaps not widely appreciated. We raised a similar

case of widespread misunderstanding of the purposes of section 136 in our Ninth Biennial

Report (chapter 4.7 et seq). It is possible that mental health practitioners fail to distinguish

between the purpose of holding powers under section 5, which is determinedly to make an

application for admission under the Act, and the purpose of holding powers under sections

135 and 136, which are primarily designed to take a person to a place of safety so that any

appropriate outcome can be arranged. It is likely that this misconception limits the

effectiveness of some removals to a place of safety, in that wider options than detention are

not always fully explored. If so, the requirements of the Code of Practice Chapter 10.3 (that

police officers, doctors and social workers involved in the use of this power share responsi-

bility for the safe return to the community of any person not admitted to hospital or other

accommodation following the assessment) are also not likely to be met. Local policies should

define specific responsibilities for each party.



Recommendation 23: All professionals involved in the implementation of powers
under sections 135 and 136 should understand that further detention is not the only
outcome to be considered when an assessment takes place at a place of safety. 

Liaison with the police for section 135 and 136  

8.60 It is a Code of Practice requirement that health authorities, NHS Trusts, social services

departments and the police should agree local policies concerning the implementation of

police powers to remove persons to a place of safety under section 136193. The Code also

requires local authorities to issue guidance to ASWs on how to make applications for

warrants under section 135. The Institute of Mental Health Act Practitioners (IMHAP)

Policy Compendium, produced in conjunction with the Commission, outlines policy

headings to meet Code of Practice requirements and provides a model record form that may

be adapted by for use in hospital-based places of safety and police stations194.

8.61 In previous years we have reported police willingness to attend training in mental health

issues195. We continue to recommend that social services or health authorities seek to

provide opportunities for police to take part in mental health training events to promote

mutual understanding. In some areas, where strong links with police forces have been

established by health and social services, such training has played an important role in

creating good working patterns and relationships.

8.62 The Commission has long been concerned at the adequacy of arrangements between police

and social services regarding the use of these powers. Some findings from a questionnaire-

based research exercise conducted by the Commission in 2002 are set out over the following

two pages. Other issues concerning police involvement and liaison are discussed at Chapter

11.42 et seq below.

Local authority liaison with the police: 

The Commission has at times been concerned on hearing from ASWs about difficulties in
obtaining timely assistance from police. In 2002 we sent a questionnaire to all local author-
ities asking about the identified areas of concern. Ninety-eight responded. The areas where
ASWs had most difficulties in obtaining police assistance were, with one exception, urban.

Agreements with local police force

Only 29 of those who responded had a locally agreed protocol for ASWs to use when asking
for assistance from police. This is surprising, given that all had Police Liaison Committees and
local agreements can form the basis for negotiation.
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193 Mental Health Act  Code of Practice Chapter 10.1 

194 Institute of Mental Health Act Practitioners (2002) Mental Health Act 1983  Policy Compendium. May 2002.
pp 4 – 10. See Appendix E  below for publication details.

195 see, for example, Mental Health Act Commission (1999) Eighth Biennial Report 1997-99. London: Stationery
Office. Chapter 9.21.
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In 43 local authorities, police required ASWs to complete a risk assessment prior to attending.
Twenty-nine police forces did not accept social services' risk assessments but required ASWs
to complete a police risk assessment. Many of these would not accept verbal assessments and
required the assessment to be faxed or delivered to the police station. Given that police
usually assess different aspects of risk it would make sense for ASWs to be offered training on
what police need when assessing risk.

Good practice example

In Newham the ASWs use a risk assessment form that has been jointly devised with police.

Attending Assessments

In 32 local authorities, police had not attended when asked to by an ASW. The reasons given
were mixed. Staff shortages, availability, priority, timing of assessments and geographical
distance appear to be the main problems. Most of the 32 local authorities recognised that
police would not come out at hand-over time. However, from Commission visits to local
authorities it appears that ASWs do not always take this into consideration when planning
assessments.

The Commission has heard anecdotal accounts of at least one police force having notified
social services that they would not be available for section 135 call-outs due to the pressure of
anti-terrorist duties after September 2001.   

Most of the areas where police required a completed risk assessment prior to going out also
asked for at least 24 hours notice. ASWs were expected to use 999 if the situation could not
wait. One anonymous responder told of police not responding to repeated 999 calls, leaving
ASWs and other professionals in dangerous situations. In some local authorities (Luton,
Camden, Westminster, Haringey, West London Mental Health Trust, Oxleas) police require a
substantial level of risk before they will respond to a request for assistance. This can lead to
assessments being carried out without adequate backup. 

Good practice example

In Hackney there is a dedicated police mental health team which responds to requests from
ASWs

Local authority liaison with the police (continued)

In five local authorities police required a section 135(1) warrant before they would attend an
assessment. This has resulted in ASWs applying for warrants at a lower threshold than would be
normal in order to secure police attendance. In Coventry, Camden and an anonymous local
authority, police have erroneously stated to social services that ASWs have the power of a police
constable under Section 135, so that police presence is not required. This is an incorrect reading
of section 135, which only permits a constable to enter premises by force if necessary and remove
a person. 



Good practice example

In Newham, an enhanced Public Protection Unit will respond to requests from ASWs. This is
hoped to aid in developing levels of knowledge and expertise, and fostering good working
relationships.

Some police forces appear to show insufficient flexibility of response when attending assess-
ments.  The Commission has heard of police units attending in number and in full riot gear,
when this has been considered inappropriate by social services. Some police forces use
videoing equipment at such incidents.  Services should beware of overzealous responses,
which can greatly increase patients' distress, social isolation and later rehabilitative
problems.

Frail elderly patients

Twenty-two local authorities said that sometimes police and ambulance services would refuse
to help in the conveyance of a frail elderly person who refuses admission to hospital. In some
cases ASWs had been unable to persuade police to attend, even though the patient required
detention in hospital and was extremely at risk in the community. 

Some respondees said that force was never used, as the patient usually responded to a
policeman’s status.  On occasion ASWs have found that the ambulance crew can be more
helpful than police, others report that the presence of a doctor or nurse is helpful.

Conclusions

There is a need to ensure that ASWs understand police requirements for risk assessments and
the way in which these can differ from social services' assessments. Ideally, joint policies
should establish mutually acceptable assessment criteria.

In some, mainly urban, areas there appear to be problems in persuading police to attend
assessments. The causes appear to be police staffing levels and other demands on police time.
ASWs need to know when police in their area are unlikely to be available to assist with
Mental Health Act assessments. 

In a few areas, police appear to be re-interpreting the Mental Health Act and the Code of
Practice in order to justify their difficulty in responding to requests for assistance from ASWs.
As a result some vulnerable people are being left at risk in the community. There is a need for
joint agreements and more creative ways of managing these difficulties.

Medical recommendations for detention under sections 2 and 3

8.63 The Act requires that applications for detention under sections 2 or 3 shall be supported by

two medical recommendations, one of which must be from a doctor approved “as having

special experience in the diagnosis or treatment of mental disorder”. The Act requires that

at least one of the medical recommendations shall, if practicable, be given by a doctor who

has “previous acquaintance” with the patient. Chapter 2 of the Code of Practice provides

guidance on the assessment procedure.
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Previous acquaintance in medical recommendations

8.64 The Code of Practice states that, unless there are exceptional circumstances, the second

recommendation for an admission under the Act should be provided by a doctor whose

“previous acquaintance” with the patient amounts to knowing the patient personally in a

professional capacity196. The Code even appears to require that this should be the case where

the section 12 approved doctor providing the other recommendation also has ‘previous

acquaintance’ with the patient. In this way the Code attempts to preserve the Act’s apparent

intention of ensuring that a patient’s General Practitioner is involved in any decision over

the use of its powers to detain that patient in hospital.

8.65 The Code’s expectation is increasingly difficult to fulfill, due to the changing patterns of

primary care provision, where patients are frequently registered with GP practices rather

than a particular doctor and ‘out of hours’ services are contracted to deal with emergencies

when surgeries are closed. The Department of Health informed the Commission that

‘previous acquaintance’ is not provided simply by having access to a patient’s records197, but

this advice must be read in the light of A.R. (by her litigation friend J.T.) v Bronglais Hospital

Pembrokeshire and Derwen NHS Trust [2001], in which Scott Baker J. held that the Code’s

conflation of previous acquaintance and personal knowledge does not reflect the true legal

position. His Lordship held that the requirement of section 12(2) over “previous acquain-

tance” means that the doctor should have “some previous knowledge of the patient and must

not be coming to him or her cold, as it were [but that] there is no indication as to the extent

of the previous acquaintance that is necessary” so that the meaning of the phrase ‘previous

acquaintance’ would “have to be interpreted according to the circumstances of the particular

case”. The Court allowed that a doctor who had attended a previous case-conference, and

had scanned through the medical notes and met the patient briefly immediately before an

assessment, did have ‘previous acquaintance” with the patient.

8.66 The Commission continues to encourage services to have regard to the Code’s advice on the

matter of ‘previous acquaintance’ as good practice guidance, notwithstanding the above

clarification of the law. Where it is not practicable to involve a doctor who has genuine

‘previous acquaintance’ of a patient, ASWs should perhaps seek to follow the Code in

locating a second doctor who is approved under section 12, rather than colluding with the

manufacture of previous acquaintance to little purpose.

8.67 In their examination of detention documentation on Commission visits during this

reporting period, Commissioners found that neither doctor had ‘previous acquaintance’

with the patient in 28% of section 2 papers, and 8% of section 3 papers examined and

available for analysis198.

Section 12 doctors

8.68 In December 2002 the Department of Health issued guidance clarifying that responsibilities

for the approval of doctors under section 12(2) of the 1983 Act had fallen, from October of

196 Mental Health Act Code of Practice, Chapter 2.29. This is not a legal requirement, however: see Chapter
8.65-66 above.

197 Mental Health Act Commission (1995) Sixth Biennial Report 1993-5, London: Stationery Office, Chapter 8.1

198 CVQ data from 2002-03: percentages relate to 65 of 233 section 2 detentions and 124 of 1,655 section 3
detentions. See Chapter 19.11(c) below for discussion of the CVQ exercise.
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that year, to the 28 new Strategic Health Authorities that replaced the health authorities

previously responsible199. Arrangements set in place for health authority approval

(including funding arrangements) could nevertheless carry on basically unchanged. The

consortia arrangements whereby certain health authorities took on the responsibility for a

number of authorities have also continued in many instances. Although Primary Care

Trusts have no responsibilities for the approval of doctors under section 12(2), they are held

accountable for the maintenance of lists of available doctors who are so appointed. The

Departmental guidance reminded PCTs that social services and other agencies, including

the police, require access to the lists of available approved doctors.

8.69 Practitioners, particularly Approved Social Workers who are responsible for co-ordinating

Mental Health Act assessments, frequently express their concern at the difficulty in locating

available section 12 approved doctors. It is likely that locating available medical practitioners

will always be a challenge, but it does seem as though there is a great shortage of such doctors

in some regions of England and Wales. Our Ninth Biennial Report listed suggested measures

for the Department of Health to consider, which we have summarised at Figure 14 below.

Suggested actions to address shortages of section 12 approved doctors

✱ Inclusion of a clause in the contract of consultant psychiatrists requiring them to seek section 12
approval.

✱ Ensuring that all medical students involved in training in psychiatry are made aware of the need for and
importance of more section 12 doctors.

✱ Making entry requirements for approval more flexible so that GPs who can demonstrate that they have
sufficient knowledge and experience in treating mental disorder are eligible to apply.

✱ Making section 12 approval training available to any interested GP without committing them to become
approved.

✱ Encouraging Primary Care Trusts to try to increase the number of their GPs seeking section 12 approval.

✱ Encouraging Primary Care Trusts to require co-operatives providing out-of-hours services in their area
to guarantee the availability of at least one section 12 approved doctor at all times.

✱ Streamlining payment systems to ensure prompt payment of fees.

✱ Inviting Chief Constables to require forensic medical examiners to become approved.

Fig 14: Suggested actions to address shortages of section 12 approved doctors200

Recommendation 24: The Commission urges Government to ensure that action to
increase availability of section 12 approved doctors is undertaken by appropriate authorities. 

Monitoring Mental Health Act Assessments  

8.70 The remit of the Mental Health Act Commission is restricted to patients who are detained

under the 1983 Act and therefore, for example, we would be unable to undertake investigation

199 Department of Health (2002) Arrangements for approving doctors under section 12(2) of the Mental Health
Act 1983 post April 1 2002. www.doh.gov.uk/mentalhealth/approvingdoctors.htm. See Code of Practice
Chapter 2.40 for the duties of Health Authorities in regard to section 12(2).

200 Adapted from Mental Health Act Commission (2001) Ninth Biennial Report 1999-01, London: Stationery
Office, Ch 2.61.



of a complaint lodged by someone who had been subject to a Mental Health Act assessment

without this leading to detention201. The Commission does not monitor Mental Health Act

Assessments at present, although it does meet with social services authorities and takes great

interest in their own arrangements in this respect. We believe that a future monitoring body

should have explicit powers to monitor and investigate matters relating to assessments of

the need to use compulsory powers, whether or not those assessments lead to the

imposition of compulsion.

8.71 The Commission commends the Mental Health Act Monitoring System established by the

University of Manchester Mental Health Social Work Research Unit. The monitoring system

has been collecting data from anonymised standard returns from local authorities in the

Northwest of England for over ten years. Data is recorded about the individuals assessed in

terms of:

✱ gender;

✱ age;

✱ marital status;

✱ ethnicity;

✱ housing and living group;

✱ employment status;

✱ psychiatric diagnosis;

✱ alcohol and drug misuse;

✱ whether cases are known to services (including legal status at referral, whether CPA
arrangements are already in place, etc);.

✱ whether assessments are ‘out of hours’; and 

✱ what the outcome of the assessment is in terms of number and type of detentions.

8.72 Figures supplied to the Commission by the Research Unit show the following general

demographic information for all nine authorities covered by their study between 1998 and

2002202. These figures therefore summarise over 13,000 Mental Health Act assessments.

✱ Whereas women make up 52% of the population of all nine authorities, men were the
subject of 50.6% of all Mental Health Act assessments.

✱ Roughly half of all people assessed were single people; a further quarter were widowed,
separated or divorced.

✱ White people formed 85.7% of all assessments, thus reflecting over-representation of
other ethnic groups in some localities (see Chapter 16.12 et seq below on ethnicity and
assessments)

✱ Less than a quarter (23%) of all assessments were of people living in owner-occupied
accommodation. In each authority the proportion of persons living in owner-occupied
accommodation who were assessed was consistently and markedly lower than the
proportion of persons with such housing arrangements in the general population.
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201 Although section 120 provides the Secretary of State with a duty to monitor the use of the Act “relating to the
detention of patients or to patients liable to be detained” the practical remit of the Commission as
established at sections 120 and 121 restricts its monitoring role to patients who are or have been made
subject to powers of the Act.

202 Authorities covered are Bolton, Bury, Manchester, Rochdale, Salford, Stockport, Tameside, Warrington and
Wigan.



✱ On average only 6.8% of assessments involved people with full or part-time
employment. This proportion was consistent across the five years. Retired people
accounted for 18.7% of the total; students for 2.4%.

✱ Two-thirds of assessments involved patients diagnosed with one of the psychoses; 9%
involved persons diagnosed with depression. Only 10% of diagnoses were classed as
unknown at the time of assessment.

✱ Two-thirds of assessments involved persons known to services. On average, 13.6%
involved patients already detained under section 5; and around 5% patients held under
section 136. The proportion of patients assessed whilst held under section 136,
considered annually, has risen slightly from 4.9% in 1998 to 6.4% in 2002.

✱ In 1998, 34.2% of assessments were if persons receiving services under CPA; by 2002 this
had risen to 41.1%.

✱ Consistently over the five years, roughly a quarter of assessments took place out of hours.

✱ The overall number of detentions has “levelled off” over the five years, reflecting national
trends (see Figure 6, Chapter 8.25 above). The average proportion of detentions has
remained consistent in this period: 44.7% for section 2; 47.3% for section 3; and 8% for
section 4.

The role of social workers

8.73 The role of social workers in the care and treatment of psychiatric patients under

compulsion has altered radically over the last half-century203. Responsibilities for arranging

admission and aftercare of psychiatric patients have rested with social workers (as “mental

welfare officers”) from the establishment of the NHS in 1948, and became especially

relevant with the abolition of judicial involvement in compulsory admissions by the Mental

Health Act 1959. The 1957 Percy Commission’s view that “no responsible mental welfare

officer would lightly disregard or dissent from [a doctor’s] advice” was reflected in the

limited professional independence of social workers expected and, according to many

accounts, provided under the 1959 Act. It was not until the passing of the 1983 Act that

social work was given a powerful independent role in determining the suitability of

compulsory admission.

8.74 Many social workers have expressed fears to the Commission that this role may be

diminished under the next Mental Health Act. The combination in the draft legislative

proposals of quasi-judicial certification of long-term compulsion and the diminution of the

centrality of social workers’ views could, indeed, give rise to concern that the history of

mental health law in this respect is being re-enacted backwards.

8.75 Social workers who are approved under section 114 of the 1983 Act to make applications for

the admission of patients undergo what is probably the most thorough training on the

provisions of that Act currently available to any mental health professional. Social workers

provide a safeguard against unnecessary use of compulsory powers by bringing a balancing,

non-medical view of the best interests of the patient and the need to use the least restrictive

option available to provide necessary care.
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tation and arguments we follow in this paragraph.



8.76 The Commission is concerned that proposals to widen the ASW role to other professionals

(such as community psychiatric nurses) under new legislation should not be allowed to

diminish the non-medical contribution to decision-making over issues of compulsion204. It

is essential that the highest degree of confidence is maintained in professionals’ objectivity

and fairness in taking decisions relating to the deprivation of liberties. The Commission is

of the view that, to maintain such confidence, the decisions should be continue to be taken

by a multi-disciplinary group of professionals. There is real danger that teams consisting of

nursing staff and doctors will be perceived as operating in collusion or from a particular

viewpoint without appropriate checks and balances. The Commission has also pointed to

the important benefits to be had from ensuring social work involvement from the start of

any episode of compulsion, particularly in respect of the timely initiation of aftercare

arrangements. Furthermore, the process of compulsory admission can involve the police,

ambulance services, GPs, locksmiths, general community liaison, and the protection of

property: the co-ordination of which would seem best suited to a social work role205.

Recommendation 25: If the ASW role is to be widened to professionals other than
social workers under new legislation, the potential loss of the particular social work
perspective must be countered by stringent training requirements for the equivalent of ASW
approval. Careful consideration must be given to ensuring the continuation of multi-
disciplinary input to decision-making, including, for example, providing Tribunals and their
medical advisers with a duty to consider multi-disciplinary views on patients' care and
treatment in the course of their decision-making process. 

8.77 There is already some blurring of responsibilities between Community Psychiatric Nurses

and social workers in some services. The Commission has been contacted for advice on

whether, for example, CPNs employed in Integrated Community Mental Health Trusts

might take on some of the roles traditionally (but not legally) reserved for ASWs, such as

submitting social circumstances reports for the purposes of MHRT hearings, or similar

reports for managers’ reviews. The Commission has advised that, in our view, there is no

reason in law why a CPN might not submit such reports. However, we have expressed

concern that CPNs may not be best placed to comment on all of the requirements for such

reporting to MHRTs, which includes issues to do with patients’ housing, financial and

employment circumstances206. Where the completion of such a report by a CPN is resultant

from a failure of the local authority to assign an ASW to the patient, it is suggested that

Tribunals should remind authorities their obligations under the law and Government

guidance, if necessary rejecting such reports as inadequate207. Although the Commission
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204 see also Mental Health Act Commission (2001) Ninth Biennial Report 1999-01, London: Stationery Office.
Chapter 2.48; (2002) The Mental Health Act Commission’s Response to the Draft Mental Health Bill, p 7, para
xvii  

205 Mental Health Act Commission (2000) The Mental Health Act Commission’s Response to the Green Paper
Proposals on the Reform of the Mental Health Act  1983. Nottingham: MHAC.

206 Mental Health Tribunal Rules 1983, Rule 6. The Commission commends the MHRT for preparing the
guidance paper Social Circumstances Report by Social Workers for Mental Health Review Tribunals, July 2002,
in relation to these requirements.

207 see Eldergill, A (1997) Metal Health Review Tribunals; Law and Practice. London, Sweet & Maxwell  p745-
761, 784.



therefore takes the view that it is poor practice not to involve an ASW assigned to a patient’s

care in the production of social circumstances or other, similar reports, this should not

prevent collaborative working between ASWs and other professionals where this is in the

interest of both patients and professionals.

8.78 With the emergence of integrated care Trusts that take on both health and social service

functions, issues have been raised over the appropriate employment status of ASWs. The 1983

Act states that ASWs will be ‘officers’of a local social services authority (section 145(1)) and, in

local government law, the term “officer” is used to denote a member of an authority’s staff. It

would therefore seem to be the case that social workers who are not employees of local social

services authorities are technically ineligible for appointment as ASWs208. The issue is compli-

cated further by the fact that a number of authorities have, possibly erroneously, approved

agency-employed social workers as ASWs. Although a number of social workers have

approached the Commission over this issue with concerns that these employment status

issues may pertinent to the autonomy of ASWs, we take the view that the primary issue here is

one of technical legality209. The Commission approached the Department of Health regarding

this matter in 1999, inviting it to take a view and consider possible remedies to any problems

caused by emerging employment structures. In particular, we suggested that the Department

might consider whether it would be appropriate to seek amendment of the law to remove any

technical difficulties in relation to the employment status of ASWs. If the Department decided

against seeking such amendment, we urged it to ensure that guidance was issued to social

service authorities explaining the requirements of the law. We regret that the Department has

not taken up our suggestion.

8.79 The Commission has advised authorities contacting us in the meantime that they should

seek their own legal guidance to ensure that their arrangements provide for the lawful

approval of social workers to operate as ASWs under the 1983 Act. We are not aware of any

argument counter to that which states that employees of bodies other than local social

services may not be approved as ASWs under the 1983 Act, but also advise authorities that

there appears to be reason why employees of local social service authorities might not be

seconded to other agencies to fit with the new structures of NHS delivery.

Recommendation 26: The Commission urges the Department of Health to readdress
our request that it consider seeking amendment of the Mental Health Act 1983 section
145(1) to remove any technical difficulties in the employment status of ASWs that it
considers immaterial to the propriety of their role, or else ensure that guidance is issued to
social service authorities explaining the requirements of the law.
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207 see Eldergill, A (1997) Metal Health Review Tribunals; Law and Practice. London, Sweet & Maxwell  p745-
761, 784.

208 see, for example, Jones R (2003) Mental Health Act Manual, eighth edition. London: Sweet & Maxwell. paras
1-1046 and 1-1233 

209 The House of Lords debated at committee stage of the Mental Health (Amendment) Bill whether the law
should preclude ASWs from making applications for admission to a hospital in which they work, but
determined that this should be a matter of good practice rather than legislation (HL Vol 426, col 1167). As
more than one hospital may be managed by an NHS Trust, and as not all Trust employees are necessarily
employed at a particular hospital site, the Commission  considers that it is still appropriate for potential
conflicts of interest to be determined by professionals involved.



8.80 Some aspects of social work practice that may have been obscured by the ASW role under

the 1983 Act may now be re-emerging. Traditionally, the role of social workers in hospitals

had been concerned principally with the families of the mentally ill, but the 1959 Act

refocused this social work contribution on the direct treatment situation of the patient. In

the annual report of one hospital forty years ago, the social work department noted that the

increasing rate of admissions and discharges strained social work resources and had led to

neglect of the aspect of social work dealing with relatives, carers and other agencies210.

Although, of course, resource pressures continue to challenge social services, in recent years

the renewal of emphasis on involving relatives and carers in care-planning, and the

importance of inter-agency working, have provided at least a policy context to ensure social

work involvement with patients and carers from admission to compulsion through to

aftercare arrangements (see Chapter 9 below). The Commission is fully supportive of the

policy aims of the Care Programme Approach. It remains the case, however, that practice

may not yet match policy aspirations. Commissioners visiting services frequently express

concerns over timely social work involvement in care planning, particularly in relation to

establishing arrangements for meeting the duties of section 117 in respect of aftercare

arrangements for patients detained under sections 3 and 37.

Bed pressures and ward environments

8.81 In our Ninth Biennial Report, we dealt at length on the continuing pressures facing many

hospitals in relation to bed of overcrowding. Our observations regarding the pressure on

beds and their concomitant effects on the service’s ability to deal with patients humanely

and effectively remain valid. In one London hospital, shortly before this report went to press

Commissioners recorded bed-occupancy figures of 200% (see Chapter 9.5 below).

Concerns over the pressures on wards are not limited to large urban areas, however.

8.82 We note Government recognition of “the significant pressure on acute psychiatric beds,

with services forced to maintain waiting lists, send people home on leave and place users in

services outside their area” and the need for a whole-systems approach in tackling the

problem211. We also recognise that the Department of Health’s Policy Implementation

Guidance seeks to address the problems of providing a therapeutic experience to patients

under circumstances of overcrowding and pressures on services212. The Commission will

continue to give high priority to monitoring the general conditions into which detained

patients are compelled to receive treatment.
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211 Department of Health (2002) Cases For Change, Introduction. National Institute for Mental Health England.
P 6

212 Department of Health (2002) Mental Health Policy Implementation Guide: National Minimum Standards for
General Adult Services in Psychiatric Intensive Care Units (PICU) and Low Secure Units;  Department of
Health (2002) Mental Health Policy Implementation Guide: Adult Acute Inpatient Care Provision 



Detained patients and the Care Programme Approach 

9.1 The Care Programme Approach has now been operative in England for more than a decade,

and was updated in 2000213. It seeks to ensure that all mental health patients, their carers

and the full range of agencies responsible for delivery of services are actively engaged in the

decisions and activities relating to mental health treatment and care, and that patients do

not lose contact with services. All inpatients subject to the CPA must:

✱ receive a thorough and systematic assessment of their health and social care needs;

✱ have in place an individualised, written care plan addressing those needs, which
optimises engagement, anticipates or prevents crises and reduces risk;

✱ have a care-coordinator who will maintain contact with them and monitor the
implementation of the care plan; and

✱ have their care regularly reviewed and modified or changed where necessary,
culminating in a written aftercare plan upon discharge from hospital that, amongst
other matters, specifies actions to be taken in a crisis.

9.2 The Commission has, over the course of its Biennial Reports, noted increasingly evidence of

the effective use of the Care Programme Approach, alongside many examples of poor

practice214. In our Ninth Biennial Report we highlighted the confluence of effective CPA

practice and good practice in section 117 aftercare planning. We highlighted the need for

CPA documentation to clearly identify those patients to whom section 117 applies. This

continues to be important now that the House of Lords has confirmed that patients may not

be charged for aftercare services provided under section 117 (see 9.62 below). Our Ninth

Biennial Report also called for a systematised approach to risk management as an integral

part of the application of the CPA to patients215. The IMHAP Policy Compendium,

produced in conjunction with the Commission and published in 2002, outlines a policy for

The Use of the Act in Patients’
Hospital Care

9

213 Department of Health (2000) Effective Care Co-ordination: Modernising the Care Programme Approach
London, Stationery Office.

214 Mental Health Act Commission (1991) Fifth Biennial Report 1989-91 Chapter 14.2; (1993) Sixth Biennial
Report 1991-3, Chapter 10.2; (1995) Seventh Biennial Report 1993-5, para 8.3; (1997) Eighth Biennial Report
1997-9, Chapter 5.48 - 5.68; (2001) Ninth Biennial Report 1999-01, Chapter 2.68-2.73. London: Stationery
Office

215 Mental Health Act Commission (2001) Ninth Biennial Report 1999-01, London: Stationery Office paras
2.68-2.73, 4.62 - 4.63

117



aftercare planning under CPA, an outline risk assessment strategy and model forms for

setting out a patient’s care plan216.

Risk assessment

9.3 The risks that need to be considered in any comprehensive risk assessment as a part of a

patient’s care plan must not be limited to risk behaviour shown by the patient in the past, but

should extend to consideration of the risks of interventions designed to meet the patient’s

healthcare needs. Partly as a result of the polarisation of the debates over the draft Mental

Health Bill of 2002, there is a danger of ‘risk’ being interpreted as relating only to potential

harm that a patients might do to themselves or others, with no consideration being given to

the harm that interventions might do to the patients they are designed to help. These risks

encompass physical risks from, for example, control and restraint interventions or from the

side-effects of medication or other treatments, to psychological or social risks, such as the

alienation of a patient from services and from seeking help when needed, or the isolation of a

patient within their home community through heavy-handed interventions.

Recommendation 27: All authorities concerned with the implementation of powers of
compulsion are reminded that the use of such powers entails a number of risks to patients,
and that risk assessments should consider and balance such risks alongside the risks that
patients may be deemed to pose to themselves or others.

Deaths of detained patients and others

9.4 In our Ninth Biennial Report we highlighted the following specific dangers to detained

patients:

(a) Ligature points enabling suicide attempts in hospital premises

The Ninth Biennial Report highlighted our finding that a considerable proportion of
suicides by ‘hanging’ were, in fact, probably due to strangulation217. It is insufficient for
hospitals to remove or make unusable only those weight-bearing ligature points that are
at a certain height from the ground. Potential ligature points provided by furniture and
fittings, including low-level piping, need to be removed or securely ‘boxed-in’ to ensure a
safe hospital environment. Commissioners continue to find and draw the attention of
hospital managers to low-level ligature points in many different types of hospital setting.
Staff should be trained in resuscitation techniques appropriate to strangulation.

(b) Leave and absence without leave from hospital as opportunities for suicide

In our Ninth Biennial Report we stated that one in five detained patient deaths occurs
whilst a patient is on authorised leave from hospital. One third of deaths of detained
patients by suicide occurred whilst the patient was absent from hospital without leave218.
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Patients’ care plans should pay particular attention to the risks of leave and absence
without leave with regard to every individual patient (see 9.36 below).

9.5 Hospital managers should ensure that Mental Health Act Commission visit reports and

other findings of outside organisations who visit their services are fed into their risk assess-

ments:

✱ During this reporting period, the Commission attended a pre-inquest directions hearing
in the case of an informal patient who had hanged himself from a ligature point
identified in two consecutive Commission visit reports, but not effectively made safe by
hospital managers, despite assurances to the Commission that the matter had been
addressed. Following the suicide, and after a further assurance that ligature points had
been identified and removed in a risk assessment, a visiting Commissioner identified
several remaining ligature points and recommended that the risk-assessments be
revisited.

✱ Commissioners had raised concerns about arrangements for intensive nursing of
patients on a hospital ward that is sited over two floors. Although the Trust concurred
with the Commission’s concern that the ward was unsuited to its task, needing extensive
renovation or closure and replacement with a purpose-designed environment, it took no
substantive action stating that there were ‘no ready answers’. Just over a year later, and
despite the Commission repeating its concerns, a nurse who was alone with a particu-
larly disturbed patient on one level of the ward was attacked and killed by that patient
without being able to summon help.

✱ In a visit report issued as we go to press, Commissioners have alerted the hospital
managers of one Trust to problems of serious overcrowding, with bed occupancies of up
to 200%, low staff morale and the use of excessive force during control and restraint.
The Commission has asked that senior Trust staff and service commissioners attend to
our concerns urgently before there are serious injuries on the wards concerned.

Involving service users and carers at service level

9.6 As of September 2002, 40% of acute inpatient wards were reported to have a service user and

staff forum at least once a week219. A further 47% were described as having some kind of

user/staff forum at less frequent intervals, or to be establishing such a forum. The

mechanisms for responding to service users and carers, as described by Local

Implementation Teams, are set out at Figure 15, with an indication of the numbers of LITs

that mention each mechanism expressed as a percentage of the total respondents. Almost a

quarter of respondents failed to give any indication of mechanisms for recording or

responding to service users’ concerns and comments.

9.7 In the good practice example below we outline some of the ways in which Mersey Care NHS

Trust, one of only three Trusts that provide mental health services from community care to

high security care, seeks to involve users and carers at all levels of its organisation. We
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commend the Trust’s approach, particularly in relation to the involvement of users in care-

planning. If service-users are to be involved in mental health services at a stakeholder level,

where they act as true partners in the development of services, their involvement must

extend beyond post-facto ‘customer-satisfaction’ surveys220.

Mechanisms for responding to service users as reported by Local
Implementation Teams, Sept 2002

✱ NHS complaints procedure (32%)

✱ minuted staff/user forum meetings (29%)

✱ informal ward-level discussion and resolution (18%)

✱ advocacy, PALs or patients' councils (15%)

✱ suggestion box (5%)

✱ user survey by questionnaire (4%)

✱ care plans, ward notice board or 'Talkback' system (1%) 

Fig 15: LITs’ mechanisms for responding to service users

data source: see footnote 219

9.8 It is important that user-involvement is not marginalised as a matter concerned only with

collective consultation. It is one of the guiding principles of the Mental Health Act Code of

Practice that patients should be treated and cared for in such a way as to promote to the

greatest practicable degree their self-determination and personal responsibility, consistent

with their own needs and wishes (para 1.1). User-involvement should therefore reach right

down into individual patients’ care plans. This is central to considerations of consent to

treatment and keeping patients therapeutically engaged with services. We discuss this in

relation to consent to treatment at Chapter 10.2 et seq below.

Good Practice Example
Mersey Care NHS Trust: Involving Service Carers and Users

The Trust has established: 

✱ a service user and carer on the Trust Board; 

✱ a Board-level Director, Service Users and Carers to provide leadership; 

✱ a network of Lead Officers across the Trust;  

✱ a budget of £50,000;

✱ a policy on payments to service users and carers as equals;

✱ a Service User and Carer Forum;

✱ service user and carer involvement in staff recruitment and induction; and 

✱ a plan, currently being implemented, to employ service users in the Trust. 

220 see Simpson, E..L. and House, A.O. (2003) User and carer involvement in mental health services: from rhetoric
to science. British Journal of Psychiatry (2003) 183, 89-91; Simpson, E.L., House, A.O. & Barkham, M (2002)
A Guide to involving Users, Ex-users and Carers in Mental Health Service Planning, Delivery and Research: A
Health Technology Approach. Leeds: Academic Unit of Psychiatry and Behavioural Sciences, University of
Leeds.



Service users and carers within adult mental health services have been involved with:

✱ a cultural sensitivity audit; 

✱ a Sainsbury Acute Solutions initiative to improve the quality of inpatient environments; 

✱ developing a family room in an inpatient unit in conjunction with Barnardo’s Young Carers’ Project;

✱ developing a therapeutic community day service for people with personality disorder; and

✱ planning the re-provision of the low secure service and a new learning disability service for people with
Asperger's Syndrome.

All wards in the high secure services have established community meetings, operating to
agreed standards, where policy issues and initiatives are debated and fed back to
management. User forums, such as the Women’s Service Forum are being established to
allow patients to engage directly with service management structures. 

Contact Lindsey Dyer, Director, Service Users and Carers, Mersey Care NHS Trust, Hamilton House, 24 Pall Mall,
Liverpool L3 6AL.  0151 285 2000 

Advocacy

9.9 From the survey discussed at 9.6 above, we know that, as of September 2002, 65% of adult

acute inpatient wards are reported to have advocacy input at least on a weekly basis, with

many reporting daily attendance of advocates. MIND is the most frequently cited provider

of advocacy services. 21% of wards report no advocacy at all, and 14% limited or partially

engaged advocacy services.

9.10 We welcome the Government’s stated intention to introduce a statutory right of access to

advocacy for patients subject to compulsory powers under the next Mental Health Act. In

this reporting period the Commission has provided detailed input to the consultation on

advocacy organized on the Government’s behalf by Durham University221. Our full response

to this consultation is available on our website222.

9.11 The Commission welcomed the University report’s attention to training, accreditation and

supervision and to a paid service. We suggested that such a service be specifically identified

as “Independent Mental Health Act Advocacy” (IMHAA) to stress its difference from

traditional concepts and structures of advocacy, but also urge caution about over-extending

agreed practices of advocacy. In particular, the Commission is concerned to maintain clear

boundaries between advocacy and scrutiny by a monitoring body or inspectorate. It is

important that advocates are not expected to perform functions at the direction of any party

other than the patient, so as not to dilute their role. The Commission will also take great

interest in proposals for advocacy in relation to patients who lack mental capacity to make

their wishes known, or whose refusal to participate with advocates may be, or may be

thought to be, a consequence of their mental state.
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9.12 The Commission understands there to be widespread acceptance that it is unnecessary to

agree a single model of advocacy or a ‘one model fits all’ approach. It is much more

important to have appropriate advocacy wherever people are under compulsion. Our

preferred way of achieving this is through a service specification with explicit principles and

service outcomes built in, and sufficient resources to meet specific local needs. To this end

we envisage roles and responsibilities at national level in England and Wales for:

✱ agreeing and allocating enough funding to commission adequate IMHAA services;

✱ ensuring that the IMHAA service is available across England and Wales, through
monitoring provision (including the offering of and take-up of services for all patients
under compulsion) and taking action to ensure that gaps are filled;

✱ high level monitoring of advocacy performance, including assessing patients’ experience
of advocacy services; and  

✱ agreeing an advocacy code, service standards, accreditation standards and processes, and
criteria for commissioning the service.

IMHAA services could be commissioned and performance-managed at regional level

through service-level agreements. Current regional or sub-regional arrangements for

Approved Social Workers could provide a model for training and accrediting advocates.

9.13 We discuss advocacy and future arrangements for monitoring the Mental Health Act at

Chapter 20.18 below.

Providing information to patients

9.14 The de-institutionalisation of mental health services for detained patients and others (see

Chapter 1.4 et seq) requires the free passage of information from the care team to the

patient, and for the patient’s voice to be heard within discussions on care and treatment.

More than forty years ago, Goffman described as a characteristic of the total institution the

boundaries to communication erected between staff and patients. In the total institution,

information exchange from patient to treating doctor is limited, for example by nursing

staff being required to act as mediators between the patients and the physician, ostensibly so

that the latter is not ‘swamped’ by the treatment demands of the former. Just as importantly,

in the total institution information about the staff ’s plans for patients are withheld on a

number of pretexts, some of which are given medical glosses and some of which are just

characteristic of the bureaucratic management of large blocks of people. Such exclusion

gives staff a special basis of distance from and control over patients223.

9.15 Most services would not see themselves reflected in the above description of institutional

structures, and indeed most staff working within today’s hospital environments do not seek

and would resent the idea of a controlling distance between themselves and patients under

their care. However, even though the 1983 Act sets legal requirements on the giving of basic

information to patients admitted to hospital under its powers of compulsion, all too often

these requirements are not met. The fault may be at an institutional level, in that no member

of staff has been given responsibility for providing information and no mechanisms exist to

check whether anyone has done so, rather than a reflection of individual staff attitudes, but the
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result is the same exclusion of patients from participation in their care, reinforcing the institu-

tionalism of compulsory treatment.

9.16 The duty to “take such steps as are practicable” to ensure that a patient has been given

information about his or her legal situation and rights falls to the hospital managers

(section 132). It will usually be appropriate for nursing staff to actually provide patients

with the information required. This information is, insofar as it is relevant to a patient’s

individual circumstances:

✱ the powers of the hospital mangers, RMO and MHRT in relation to discharge;

✱ the consent to treatment provisions of the Act;

✱ the existence of the Code of Practice and Mental Health Act Commission; and

✱ the powers of the Act in relation to patients’ correspondence.

In practice, the powers of the Act in relation to patients’ correspondence are likely to be

relevant only to detained patients who are resident in a High Security Hospital224, although

the Commission recommends that all patients are advised of how they can communicate

with family and friends on admission under the Act.

9.17 Article 5 of the ECHR is almost certainly engaged in the performance of the duties under

section 132. A failure to inform a patient of his or her rights, including the rights of appeal,

could breach ECHR Article 5(4) by depriving a patient if the right to challenge the

lawfulness of detention speedily. A failure to explain to a patient why he or she has been

detained could breach Article 5(2) by depriving him or her of the reasons for detention225.

9.18 Good practice is often noted where managers have ensured that there are robust recording

mechanisms in relation to providing patients with information, and these records are

subject to audit and ongoing monitoring. The Commission has recommended to all

services that they adopt a locally standardised form for such records, which has space for

recording: the name of the person giving the information:

✱ the date that the information was given;

✱ whether the patient understood the information;

✱ subsequent attempts to give the information; and

✱ the planned date for the next attempt226.

A sample form for the recording of such information, and advice on establishing a policy on

section 132, is given in the IMHAP Policy Compendium, produced in conjunction with the

Commission227.

224 The only power provided by the Act in respect of the correspondence of patients who are detained in services
other than High Security Hospitals is that which allows the addressee of any postal packets sent by a patient
to ask the hospital managers to intercept and withhold such packets from the post (see section 134(1)(a),
MHA 1983). In the Commission’s view it is sufficient for this power to be explained if and when such
circumstances arise.

225 This is a requirement of the Code of Practice 14.5b, although not of section 132 of the Act itself, so that the
1983 Act may itself be in violation of the ECHR on this point. See Jones, R (2003) Mental Health Act Manual,
eighth ed., para 1-1159.

226 Mental Health Act Commission (2001) Ninth Biennial Report, London: Stationery Office. Recommendation 2.

227 Institute of Mental Health Act Practitioners (2002) Mental Health Act 1983 Policy Compendium. May 2002.
pp11 & app.3. See Appendix E  below for publication details.
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9.19 In the following examples, hospital managers have devised visiting arrangements to ensure

that a number of the duties delegated by managers to hospital staff are being met, and to

check on patients’ welfare in a more general sense. Many services might benefit from similar

arrangements.

Good Practice example: Bedfordshire and Luton Community NHS Trust
Patient Information Sheets and Hospital Managers' Visit Records

Bedfordshire & Luton Community NHS Trust have developed personalised information sheets
to complement MHA leaflets on patients’ rights. The local information sheets have spaces for
the identification of the starting date of detention and names of the RMO, named nurse and
keyworker.

Within a week of a patient’s detention in the Trust, a hospital manager will visit the patient and
also check detention documentation for evidence that;

✱ detention papers have been scrutinised by a delegated officer;

✱ the Nearest Relative has been informed of detention; and

✱ patients have received statutory information orally and in writing, and are aware of their rights. 

The hospital manager can use the form to record comments or concerns, or to request a
meeting with any professional involved in the patient’s detention. The completed form is
returned to the MHA Department.   

Contact: Sylvia Jeffreys, MHA Manager, Bedfordshire & Luton Community NHS Trust, Mental Health Act Department,
Orchard Unit, Calnwood Road, Luton LU4 OFBH Tel 01582 707601 

Good Practice example: Priority Healthcare Wearside NHS Trust
Hospital Managers' Welfare Visits

The Trust's Hospital Managers Group has instigated 'welfare visits' to all patients detained
within the Trust. The primary purpose of such visits is to enable the managers to fulfil the
requirement of the Code of Practice para 2.2 that they "ensure that patients are detained only
as the Act allows; that their treatment and care accord fully with its provisions, and that they
are fully informed of and are supported in exercising their statutory rights". Visits also
consider patients' general welfare, including the following issues: 

✱ cultural and spiritual needs; 

✱ dietary requirements;

✱ contact with relatives, advocates, social workers; 

✱ exercise and recreation opportunities; 

✱ privacy, dignity and safety (sleeping arrangements, bathroom facilities, access to quiet areas and
smoke-free zones, problems with other patients' behaviour etc); and 

✱ financial matters.

Visits take place 3 months after initial detention, six months after the first renewal and
thereafter annually. Patients receive written notification of impending visits and are informed
that relatives or carers may also attend. Visits are by two managers, one of whom must be a
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Non-Executive Director or Associate Hospital Manager. A team including at least one woman
will visit women patients. Discussions are usually in private and issues raised are discussed
with staff where a patient consents to this. General matters raised by such visits are discussed
at monthly Mental Health Act Managers' meetings and taken up in writing with the Trust Chief
Executive by the Trust Chairman. 

Contact: Office of Mrs C W Rickett, Chairman, Priority Healthcare Wearside NHS Trust, Cherry Knowle Hospital,
Ryhope, Sunderland, SR2 ONB  0191 569 9409  cynthia.rickett@phw-tr.northy.nhs.uk

Patients’ contact with their Responsible Medical Officers and other
medical staff 

9.20 The Department of Health publication Adult Acute Inpatient Provision (2002) recognised

the dangers of “over-pressurised staff having difficulty maintaining a consistent therapeutic

engagement with service users in inpatient settings”.228 One specific danger is that a service

under stress will quickly jettison the less easily defined roles of medical staff, such as

engaging meaningfully with patients about their treatment and consent, etc, which enable

patients to fully participate in their treatment.

9.21 Over fourteen months from December 1999 to January 2001, Commissioners collected data

on patients’ contact with their Responsible Medical Officers (RMO). We have not previously

published the findings, which are shown at Figure 16 below. Of 1,443 patients who had been

detained for more than 28 days at the time of their meeting with Commissioners, 816 (57%)

had seen their doctor within the last week. 209 of the remainder (14% of the total) had seen

their doctor between 7 and 14 days previously, and 182 (13% of the total) had seen their

doctor between a 14 and 28 days prior to their meeting with a Commissioner. This leaves a

significant minority (236, or 16% of the total) who had no contact with their RMO in the 28

days prior to their meeting with a Commissioner.

9.22 Although other medical staff are more likely than the designated RMO to have significant

day-to-day contact with patients, the RMO has a number of non-delegable responsibilities,

particularly in relation to discharge, leave and consent to treatment, that makes his or her

direct involvement in the patient’s care of paramount importance, not least in terms of

patients’ perceptions of their care and treatment. Hospital managers should monitor

patients’ perceptions of their contact with their RMO and other medical staff and use

monitoring results to ensure a patient-centred service.

Identifying the Responsible Medical Officer

9.23 Many services have difficulty in identifying the appropriate Responsible Medical Officer

(RMO) for particular patients. The designation of RMO is important under the 1983 Act as

it carries a number of powers and duties, not all of which may be delegated. Difficulties in

deciding who is the RMO for particular patients can sometimes be caused by arrangements

made to cover vacant consultant posts, which leads to uncertainties about who takes
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responsibility for particular patients’ care. It is sometimes due to the fact that consultants

who are nominally in charge of many patients’ treatment seek to delegate responsibilities to

more junior doctors who have more day-to-day contact with those patients.

9.24 The statutory definition of an RMO is simply “the registered medical practitioner in charge

of the treatment of the patient” (section 34(1)(a)). Determining the identity of the RMO is

therefore a question of fact: whoever is the registered medical practitioner in charge of the

treatment is the RMO, and any doctor answerable to that medical practitioner is not.

9.25 Department of Health guidance now requires each acute adult inpatient ward to have a

dedicated lead consultant psychiatrist229. This doctor would be the RMO for patients

detained on that ward. It may that the reality of service organisation will hamper the

meeting of this requirement. Some wards are ‘shared’ by a number of consultants, each of

whose primary responsibilities rest in community practice. In such structures there cannot

but be a number of RMOs operating on the same ward.

9.26 A similar problem may be encountered in Psychiatric Intensive Care Units (PICUs), into

which patients may be moved for relatively short periods of their detention in hospital. It

appears to be quite common practice for patients who are moved into PICUs to remain

formally under the care of their consultant outside the PICU. In this way, many patients

resident in a PICU will have an RMO who is not actively involved in their care on the ward.

In part, this practice appears to be aimed at ensuring that a place remains for patients when

they can leave the PICU for less acute forms of medical care. Similar arrangements have

been operative in relation to transfers of patients between security levels with the NHS, or

between NHS and the independent sector. We recommend that, as far as possible, formal

transfers of RMO status should be a feature of all such patient movements, so that the

consultant receiving the patient takes on full and acknowledged clinical responsibility for

his or her care. Service protocols could be established where there  is a need to ensure that

patients can return to their previous placements when appropriate.

126

28 days plus
16%

14-28 days
13%

7-14 days
14%

0-7 days
57%

229 Department of Health (2002) Mental Health Policy Implementation Guide: Adult Acute Inpatient Care
Provision, p 32 -4

Fig 16: Patients’ last contact with RMO prior to MHAC visit (see 9.21 above)



9.27 In some psychiatric services, the term “RMO” has been adopted as a generic title for any

doctor in charge of any patient’s treatment, whether or not that patient is subject to a part of

the 1983 Act to which the term can be properly applied, and in some case even whether or

not the patient is subject to the 1983 Act at all. The Commission is opposed to this

inaccurate use of the term, which can cause confusion about patients’ legal status and lead to

assumptions being made about the powers available to professionals with regard to their

treatment. We suggest that doctors in charge of informal patients’ treatment are referred to

simply as that patient’s “consultant” or “treating clinician”.

Recommendation 28: The term "Responsible Medical Officer" should not be used to
describe the doctor in charge of treating informal patients or patients detained under
holding powers of the 1983 Act, as this can cause confusion over that doctor's legal powers
over such patients.

9.28 We are frequently asked by patients and professionals for advice over patients’ requests to

change their Responsible Medical Officer. Patients who are made subject to compulsory

powers may have had difficult past relationships with their doctors and may, for example,

have experience of changing their GP. We advise patients and services that all patients have

a right to request that their doctor is changed, but that patients who are subject to

compulsory treatment given under the direction of a particular doctor cannot expect, of

right, to remove themselves from that doctor’s care upon request. We do, however, expect

hospital managers to take such requests seriously, consider whether it is practicable to meet

them, and provide the patient with a clear and reasoned response.

Patient activity and access to fresh air

9.29 In our Ninth Biennial Report, we underlined the concerns of the Department of Health’s

own Standing Nursing and Midwifery Committee that in-patient units were becoming

more custodial in atmosphere, with service users feeling deprived of therapeutic activity,

contact with professional staff and a sense of security230. Our Ninth Report:

✱ highlighted patients’ requests for access to more recreational activities, including access
to sports facilities, better reading matter, cooking or craft activities, drama or art therapy
workshops, etc231;

✱ drew attention to the link between boredom and frustration amongst patients and
particular management problems arising from patient behaviour232;

✱ suggested that hospital managers 

• ensure patients are aware of activities on offer through individual care-plan discus-

sions and displayed notices, etc;
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• use monitoring and user-surveys to identify needs and opportunities; considering

the use of voluntary and other agencies as well as existing contracted staff;

• employ or designate an activities co-ordinator233; and

✱ recommended that service commissioners and providers should agree specific standards
for access to fresh air, recreational, educational and therapeutic activities, and monitor
their availability and uptake taking account of patients’ views234.

9.30 We are pleased to find our concerns echoed in the Department of Health’s Mental Health

Policy Implementation Guide: Adult Acute Inpatient Care Provision (2002), which identifies

the problem of a ‘lack of “something to do”, especially activity that is useful and meaningful

to recovery’ in acute inpatient services, and notes that too often in existing provision,

potential activity areas are not made available in the evenings and at weekends and/or they

are seen to be exclusively for weekday therapeutic activities235. We look forward to the

effective implementation of this policy guidance and will continue to monitor patients’

activities closely.

9.31 Figure 17 shows the limited progress, even amongst hospitals that responded to a voluntary

self-assessment exercise, in relation to the implementation of the Commission’s recommen-

dations in relation to patient activity and access to fresh air. It is notable that over a quarter

of reporting hospitals could point to no review or audit of patient recreational and

therapeutic activities, or access to fresh air. The Commission will be pressing all services to

adopt such monitoring in the next two-year period. The Commission’s own observations of
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complement and training ?

Are there at least annual in-house reviews
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1 1.4 20 27.8 31 43 20 27.8

N/A Red Amber Green

Access to fresh air, recreational, educational and therapeutic activities

Fig 17: Self-assessments of 72 hospitals/Trusts in relation to progress in implementing Commission

Ninth Biennial Report Recommendations 30 and 32236

233 ibid, recommendation 31

234 ibid, recommendations 30 & 32

235 Department of Health (2002) Mental Health Policy Implementation Guide: Adult Acute Inpatient Care Provision
para 6.1.7

236 Based upon a voluntary (and therefore self-selecting) return of 72 self-assessment forms, representing
approximately a quarter of all detaining hospitals in England and Wales. Recommendations 30 and 32 of the
Ninth Biennial Report called for agreed and monitored standards between service commissioners and
providers over access to fresh air, recreational and therapeutic activities,



recreational and therapeutic activities and access to fresh air in the High Security Hospitals

is discussed at Chapter 12.46 et seq below.

9.32 We welcome the Government’s setting of “access to fresh air and secure external space” for

“all patients, including those who are acutely disturbed” as a minimum standard for low

secure and Psychiatric Intensive Care Units237 and its recognition that all acute “service users

need to be able to leave the ward to attend activities elsewhere in the building and to access

usable outdoor space”238. Strategic Health Authorities should seek to establish more detailed

minimum requirements and monitor their attainment.

9.33 At the end of this reporting period (March 2003) most of England and Wales experienced

unseasonably fine weather. The Commission was contacted by patients and advocates who

were frustrated at the lack of access to outdoors offered to detained patients during this

time: in some units patients had not been outside for over a week. Pressures on staffing levels

were suggested as one major cause of this problem. Where patients’ access to fresh air is

determined by the availability of escorting staff, the Commission expects the staffing

establishment of wards to take this into account. Denying patients access to fresh air is not

only a denial of a basic rights but is also likely to be causative of a number of management

problems that will, in turn, cause much greater pressures on staff and patients alike.

Recommendation 29: Where patients’ access to fresh air is determined by the
availability of escorting staff, the Commission expects the staffing establishment of wards to
take this into account. 

Ground–leave  

9.34 Many hospitals formalise arrangements to grant patients “ground parole” or “ground leave”,

enabling them to leave the ward area but remain within the grounds of the hospital. In law,

formal leave under section 17 is very rarely required for this239, and so it is not the case that,

for instance, “ground-leave” may only be authorised by the RMO and not a member of

nursing staff. Most services who operate “ground leave” recognise this fact in having

separate forms and records for “ground-leave” and leave under section 17.

9.35 We have some concerns that arrangements for “ground-leave” may, under the guise of a

culture of risk-assessment, be unduly restrictive of patients’ movements within the facilities

that detain them. In lower-security facilities, we would expect wards to be unlocked on a day-

to-day basis and for patients to have free rein over the hospital site. This is not to say that

patients’ whereabouts cannot be recorded or that care-plans should not discuss appropriate
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limitations on patients’ freedom. Restrictions on individual patient’s movements should, in

these circumstances, be based upon a risk-assessment finding that such action is warranted.

Rather than patients having to demonstrate their suitability to have restrictions lifted, the

care team should demonstrate why such restrictions are required.

Recommendation 30: limitations placed upon patients’ movements, particularly within
hospital grounds, should be operated according to the guiding principles of the Code of
Practice, so that all patients are treated and cared for in the least restrictive manner possible
and with the greatest practicable promotion of their own self determination and personal
responsibility.

Section 17 leave

9.36 The Commission publishes a Guidance Note on good practice and the law in relation to

sections 17, 18 and 19240. In our last Biennial Report we recommended further practice

guidelines on section 17 leave, reproduced as Figure 18 below. These are reflected in

IMHAP’s section 17 guidance, available in its policy compendium, prepared in conjunction

with the Commission in 2002241.

Hospital managers should ensure that sole discretion for the granting of authorised section 17
leave is not left to the supervising nurse alone but is approved only:-

✱ following consultation with involved professionals to ensure that the patient’s needs for health and social
care are fully assessed and addressed by the care-plan (see Code of Practice, paragraph 27.5), all of
which should be recorded in the patient’s clinical record;

✱ following a detailed risk assessment which is similarly recorded;

✱ with carefully considered contingency plans, including contact telephone numbers;

✱ with clearly set down parameters, including the time of return;

✱ with clearly set down supervision arrangements; and

✱ with a copy of the Section 17 leave form given to the patient, and to the carer, if appropriate.

Fig 18: Commission Practice Guidelines – section 17 leave

(Recommendation 36, MHAC (2001) Ninth Biennial Report, Chapter 4.23)

9.37 Figure 19 below shows self-assessment returns describing progress against our Ninth

Biennial Report recommendations regarding leave and AWOL policy and practice (Section

18 AWOL procedures are discussed at 9.55 below). Given the Commission’s emphasis in

recent years on the need for robust policies and procedures, we are pleased to note from our
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241 Institute of Mental Health Act Practitioners (2002) Mental Health Act 1983  Policy Compendium. May 2002.
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general experience that the majority of units have such policies, although the returns set out

below confirm Commissioners’ experience from visits that a considerable number of

hospitals find that staff shortages inhibit their ability to implement such policies fully.

Patients who require escorting by staff on outings from the hospital are most likely to be

denied agreed periods of leave by staff shortages (see 9.33 above, 9.43 and Chapter 12.15

below).

Fig 19: Self-assessments of 72 hospitals/Trusts in relation to progress against Commission Ninth 

Biennial Report Recommendations 36 and 37242

9.38 We suggest that new legislation should require the completion of statutory documentation

in respect of the granting of leave from hospital for detained patients. Such regulation of

practice should not aim to fetter clinicians’ discretion to grant leave under any particular

circumstances. It should aim to ensure that basic planning, risk-assessment, information-

sharing and consultation is undertaken in respect of planning and authorizing leave from

the patient’s entry into detention.

Recommendation 31: Statutory documentation should be developed for use under the
next Mental Health Act in recording leave authorisations and the processes leading to such
authorisations.

Defining hospitals for the purposes of leave

9.39 The current Mental Health Act predates the establishment of National Health Service

Trusts, and in many places refers to a ‘hospital’, defined broadly by reference to the NHS Act

1977 as any institution for the reception of persons suffering from illness. At the time of

drafting the 1983 Act it was not therefore envisaged that a single hospital site might have
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Are written policies available, understood
and followed in practice ?

Is the staff complement adequate in number
and training to implement ?

Are there in-house reviews with Board
reporting and on-going audit leading to
remedial action on issues raised ?

n % n % n %

3 4.2 7 9.7 62 86.1

3 4.2 28 38.9 41 56.9

16 22.2 23 31.9 33 45.8

Red Amber Green

Section 17 leave of absence from hospital and section 18 AWOL procedures

242 Based upon a voluntary (and therefore self-selecting) return of 72 self-assessment forms, representing
approximately a quarter of all detaining hospitals in England and Wales. Recommendations 36 and 37 are
reproduced above as Figures 18 (Chapter 9.36) and 21 (9.55).



more than one set of managers, and this causes some doubts over the use of its powers where

this is the case.

9.40 The Commission has suggested that where there are two NHS Trusts comprising a single

hospital site (ie a building or set of buildings with attendant grounds surrounded by a

curtilage), the whole site should define the ‘hospital’ for the purposes of detained patients’

leave. Therefore, in our view section 17 leave is not required for patients to move freely

within a hospital site, even if it is managed by more than one NHS Trust, even though we

still recommend that clear protocols over clinical responsibilities should be agreed between

the managing Trusts. We recognise, however, that some commentators on the Act do not

share our view on this legal question.

9.41 Professor Anselm Eldergill has argued that where two or more NHS Trusts manage a

hospital site, each separately managed part of that site should be considered as a hospital for

the purposes of the Act243. In this case, leave under section 17 would be required for patients

to move out of the part of the hospital site that is managed by the detaining Trust. The

current edition of the Mental Health Act Manual prefers Professor Eldergill’s position to that

of the Commission, pointing to the fact that staff employed by an NHS Trust sharing a site

with a detaining hospital will have no powers over a patient allowed to wander within their

facilities, unless such formal leave arrangements are in place244. Whilst we accept this specific

argument in part, we do not think that this need determine the question.

9.42 Even in a Trust that is a detaining authority, staff employed in capacities that are neither

nursing nor medical probably have limited powers of control over detained patients. The Act

does allow that any “officer on the staff of the hospital” (the definition of which encompasses

any employee of a detaining hospital) may take into custody and return an AWOL patient

under section 18(1), and may be authorised by a patient’s RMO to act as that patient’s escort

as a condition of leave (section 17(3)). In general, however, we doubt that non-medical and

non-nursing staff should be expected to take an active part in the control of patients.

9.43 By extension, it seems reasonable to us that, where a hospital site is shared between separately

managed mental health and general health services, medical and nursing staff employed by the

general health service Trust should also not be expected to take on the routine management

and control of patients detained by the mental health Trust. It would be possible, however, to

designate such staff to take on any specific role in relation to the taking and returning of

AWOL patients, or the escorting of patients on leave, using the existing provisions of the Act.

This means that, whether or not the general health service Trust’s territory is recognised as

being a part of the hospital site open to detained patients, the powers of general hospital staff

over such patients can and should be a matter for agreement and formal arrangement

between the managers of the respective Trusts. It may be, for instance, that the mental health

Trust should undertake to provide staff upon request for the retrieval or control of detained

patients who have crossed into the general healthcare Trust’s site.
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9.44 We do not insist that Trusts should follow our view in this debate, but rather encourage

mental health services who share sites with another Trust to seek formal advice where

necessary to determine the boundaries of their hospital, and to make such boundaries

known to their patients. Some Trusts provide clearly marked maps for patients so that they

are aware of the legal boundaries to their movements on site. However Trusts interpret the

law on this question, where the territory managed by a mental health Trust on a combined

site has restricted access to outdoors or other facilities, we will encourage that Trust to make

arrangements with its neighbours to overcome any unnecessary limitations that this will

place on patients. Patients can be particularly confined where isolated mental health wards

are sited within large general hospital buildings.

Recommendation 32: The Commission recommends that where more than one Trust
shares a single hospital site, clear protocols are agreed between the Trusts and made
available to all relevant staff regarding responsibilities for the control and management of
detained patients. Such protocols may, for example, cover arrangements for staff of the
detaining Trust to attend other parts of the hospital where such control and management is
required. 

Where two hospital boundaries abut each other, Trusts managing such hospitals should
seek to make such arrangements to facilitate detained patients’ movement between hospital
sites as would be of benefit to patients. 

9.45 It is clearly unfortunate that there should be uncertainty over this matter, and advice from

the Department of Health would be welcome and may save unnecessary legal expense.

Advance authorisation of leave

9.46 On a number of occasions we have been asked for advice over how best to arrange leave for

patients who may require urgent treatment of physical disorders at another hospital to that

in which they are detained, either because of general ill-health or because of self-harming

behaviour. Such medical emergencies may occur when the RMO is not easily available to

authorise leave. We have suggested that there is no reason why leave for patients where such

situations may be envisaged might not be authorised in advance by the RMO, to be put into

effect at the discretion of nursing staff. Locally-produced leave documentation could have

built-in reminders for RMOs to consider these eventualities early in the patient’s treatment

in hospital. If statutory documentation is developed for use under forthcoming legislation,

it could be designed to prompt clinicians into considering such matters as a matter of

routine.

Section 17 as a community treatment order?

9.47 Although the 1983 Act uses the language of “treatment in a hospital” (i.e. sections 3(2)(a),

20(4)), the notion of a community treatment order has haunted the Act from its inception.

Prior to 1986, some practitioners used the powers of section 17 to grant effectively indefinite



leave to patients on the condition that they would continue their treatment or be recalled to

hospital. In some cases, patients were being detained under the Act solely for this purpose.

In order to renew the authority for detention, patients would be likely to be recalled to

hospital for a nominal stay as an inpatient245.

9.48 The Commission’s First Biennial Report (1985) set out our objections to this use of the

Act246. We argued that it was a misuse of the Act either to detain a patient solely for the

purpose of immediately granting leave, or to renew detention whilst a patient was only

nominally resident in hospital. This was because a condition of both sections 3 and 20 is that

medical treatment received in a hospital cannot be provided without detention under the

Act. The Hallstrom judgment of December 1985247 confirmed the Commission’s contention,

noting the similar constructions of the conditions for use of section 3 and for its renewal

under section 20. The court held that both constructions implied that inpatient treatment

was the core criteria of detention under section 3 and its renewal. Therefore a patient could

not be detained under section 3 unless there was a genuine need for detention in hospital,

and such a need would not be demonstrated if immediate leave of absence was granted. The

detention of a patient could not be renewed if that patient was away from hospital on leave,

and such a patient could not be recalled specifically for such a renewal, as section 17(4) only

empowers the RMO to recall a patient “in the interests of his health or safety” and not for an

administrative reason.

9.49 The Hallstrom judgment gave a clear signal that section 17 should not be used as a long-

term community treatment order, but it did create some dilemmas for professionals. The

point at which an authority for detention comes up for renewal is, after all, an arbitrary

point in the course of a patient’s treatment. A number of cases highlighted the possible

absurdities inherent in determining the lawfulness of renewal on the patient’s situation at

this arbitrary point.

9.50 The Barking case of 1999248 involved a patient whose treatment plan only required residence

in hospital for two days a week, and whose detention was renewed during a period when she

was away from hospital. The court overruled the Hallstrom judgment in respect of the

question of whether a patient who is not physically in hospital may have their detention

renewed, arguing that it was sufficient if the treatment plan taken as a whole involved

periods of inpatient hospital treatment. Two years later, the courts allowed that a renewal

could be lawful even where a patient on leave was receiving no inpatient treatment of any

kind, the court allowing that “the prospect of future inpatient treatment” could be sufficient

reason for liability to detention to continue, providing that the timing of such future

treatment was not too uncertain249.
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a patient’s liability to detention must cease if s/he remains on leave for a maximum period of twelve months
(the longest possible interval between renewals of section 3). As a result of D.N v Mersey Care NHS Trust (see
para 9.52 below) there no longer appears to be a limit of time that a patient may remain on section 17 leave
in the community.

246 Mental Health Act Commission (1985) First Biennial Report London: Stationery Office. Chapter 8.12(d)
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248 B v Barking Havering and Brentwood Community Healthcare NHS Trust [1999].

249 R (on the application of Epsom and St Helier NHS Trust) v the Mental Health Review Tribunal [2001].



9.51 The basic criteria for lawful renewal were further widened in 2002 by the decision in R (on

the application of D.R.) v Mersey Care NHS Trust, which held that it was an impermissible

and illogical gloss on section 20(4)(c) to read “treatment in hospital” to necessarily mean

inpatient treatment (i.e. where a patient is admitted to a hospital bed). Thus a renewal was

deemed lawful although the patient’s only hospital treatment amounted to weekly

attendance at a hospital for occupational therapy and a ward round. It was enough that

there was a significant component of hospital-based treatment in her care plan, and that

there was a clear clinical rationale for that treatment to take place in a hospital rather than

any other location.

9.52 The D.R. case would seem to have broken the link between inpatient hospital treatment and

continued liability to detention held in previous judgments. It is ironic that the Courts did

so, largely unheeded, at the time of wide and fairly polarised debate over the Draft Mental

Health Bill’s proposed community treatment orders. The judgment in D.R. may even have

introduced into current practice a form of community treatment powers that would meet

the criticisms of professional bodies over the Government’s proposals, given that the power

is only available subsequent to detention in hospital.

9.53 Authorities should be wary of interpreting case law to anticipate powers suggested for new

legislation. In the absence of formal guidance on the consequences of the D.R. case for

practitioners and patients250, we have set out a Commission view at Figure 20 below.

9.54 In the Commission’s view, despite the clear parallels between section 20 criteria and the

criteria for detention under section 3, and irrespective of certain obiter comments in the

judgment itself251, it would be incorrect to read the D.R. judgment as having severed the link

between inpatient treatment and the initiation of detention of a patient under section 3.

The Commission supports the contention of the Mental Health Act Manual (Eighth edition,

para 1-046) that an application for section 3 admission can only be made if the patient is

assessed as requiring a period of hospital inpatient treatment for mental disorder. The

context of section 3 clearly establishes that it relates to admission to hospital for treatment.

In particular, social workers applying for section 3 admissions must state why “detention in

hospital” is appropriate, and recommending doctors must state why other forms of

treatment, such as outpatient treatment, is not. The Act is clear that a duly completed

application for detention provides authority for conveyance to hospital and subsequent

admission and detention there, and the Code of Practice requires recommending doctors to

identify a bed for patients subject to such applications. Consequently, the admission of a

patient under section 3 with the sole purpose of granting immediate leave (or instigating

supervised discharge) must remain a misuse of the Act and unlawful treatment of a patient.
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On the renewal of detention for patients on leave

(a) As a result of D.R. v Mersey Care NHS Trust  (2002), "treatment in hospital" at section
20(4)(a) need no longer be read to mean inpatient hospital treatment, but can also apply
to outpatient treatment.  The Barking case established that a patient does not have to be
physically present in hospital for their liability to detention there to be renewed under
section 20.

(b) It remains a requirement of section 20 that:

✱ it is necessary for the health or safety of the patient or for the protection of other persons that the
patient should receive hospital treatment of some description;

✱ such treatment must be likely to alleviate or prevent a deterioration of the patient’s condition;  

✱ treatment cannot be provided other than in a hospital setting; and  

✱ treatment cannot be provided unless the patient continues to be detained. 

(c) The Commission urges practitioners and the Mental Health Review Tribunal hearings to be
vigilant in ensuring that the law is operated according to the principles established by the
Code of Practice, particularly: 

✱ that patients should receive care in such a way as to promote to the greatest practicable degree their
self determination and personal responsibility; and

✱ be discharged from detention or other powers provided by the Act as soon as it is clear that their
application is no longer justified.  (Code of Practice 1.1). 

(d) Good practice requires that assessment prior to renewal has as its focus the question of
whether powers of detention are still necessary, or whether alternative and less restrictive
arrangements would meet the patient’s medical needs.

(e) In the Commission’s view it is not lawful to detain a patient under section 3 for the sole
purpose of either granting immediate long-term leave or placing the patient under
supervised discharge (see 9.54 above). 

Fig 20: Commission Practice Guidelines on the renewal of detention for patients on leave

Section 18 – Patients Absent without Leave

9.55 The Commission has repeatedly pointed to the fact that patients are often at severe risk

when absent without leave. Patients’ care-plans should involve a risk assessment relating to

leave and absence without leave that establishes expected actions of staff and acknowledged

risks to the patient. It is a requirement of the Code of Practice (21.5) that services develop

and implement policies in relation to absence without leave. The IMHAP policy compendium,

produced in conjunction with the Commission, contains advice on establishing such

policies252. At Figure 21 below we reproduce the recommendation from the Commission’s

Ninth Biennial Report in relation to absence without leave policies: at Figure 19 above we

show hospitals’ self-assessments in relation to progress in implementing the recommen-

dation.
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Managers’ review of detention

The jurisdiction and procedures of Managers’ hearings

9.56 Section 23 of the 1983 Act provides managers with the power to discharge unrestricted

patients from detention, and specifies that this power can be exercised by any three or more

members of that authority or of a committee appointed by it for that purpose. Aside from

this, neither the Act itself nor any associated Regulations provide specific legal requirements

for the procedures to be followed in holding managers’ reviews of detention. Nevertheless,

hospital managers engaged in managers’ hearings have a general legal duty to exercise their

power of discharge fairly and with due regard to human rights requirements.

Hospital managers should ensure that AWOL policies and procedures clearly indicate:

✱ when the patient should be regarded as AWOL;

✱ who has responsibility to return the patient; 

✱ which staff are authorised under Sections 137 and 138 to act to take a patient into custody, convey or
detain;

✱ what the expectations are of the police in terms of finding and returning patients; and

✱ who should take charge of the AWOL procedure, and how they should determine:

✱ who should undertake a local search and the extent of the local search;

✱ when a wider search should be undertaken and by whom and what areas should be searched;

✱ when to contact the police; and

✱ when to contact the carers or relatives.

Fig 21: Commission Practice Guidelines – section 18 AWOL procedures 

(Recommendation 37, MHAC (2001) Ninth Biennial Report, Chapter 4.26)

9.57 Chapter 23 of the Code of Practice provides guidance designed to help ensure that managers

exercise their legal powers with due regard to principles of natural justice, but the Code’s

guidance is not legally binding and therefore creates no specific legal duties. The IMHAP

policy compendium, produced in 2002 in conjunction with the Commission, provides

further guidance253. In South West London and St George’s Mental Health NHS Trust v W

[2002], it was stated that the matters to be considered at a managers’ hearing should be the

same as those for a Mental Health Review Tribunal. The Code of Practice sets out the basic

criteria at paragraphs 23.11 and 23.12, but these are incomplete. Managers’ hearings must

also take into account ‘treatability’ criteria at section 3(2)(b) if the patient is detained under

section 3 and classified as suffering from psychopathic disorder or mental impairment, and

must ensure that the renewal criteria of section 20(4) have been met if the hearing has been

triggered by a renewal of detention by the RMO.

9.58 The Commission is sometimes asked for a view on the powers of managers’ review hearings.

We agree with the contention of the Mental Health Act Manual that a reasonable exercise of
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managers’ discretion to discharge would enable managers to exercise options broadly

similar to those enjoyed by the Mental Health Review Tribunal254. Therefore, managers

could:

(i) adjourn hearings if an important piece of information has not been provided to them;

(ii) order the discharge of a patient subject to the achievement of a condition, such as
obtaining hostel accommodation;

(iii) order the patient to be discharged on a future specified date within this period of
detention to allow for preparations for such discharge to be made; and 

(iv) make an unenforceable recommendation in respect of the patient, including relating to
clinical care.

If a recommendation of the managers is not complied with, the Mental Health Act Manual

further suggests that the hearing should reconvene. A reconvened panel would, as the law

appears to stand at the time of writing, only have one enforceable power, which would be

absolute discharge of the patient. At Chapter 3.16 et seq above we discuss the current debate

over the powers of Tribunals to require certain actions of doctors. It may be that any

decision that gives Tribunals such authority could extend to hospital managers’ hearing

panels, no doubt to the chagrin of many doctors. At present, hospital managers’ hearing

panels who find that their recommendations are not implemented could, as representatives

of the managers of the hospital, decide that the matter requires to be raised as a clinical

governance issue.

Unanimity and majority in decisions of Managers’ hearings 

9.59 In March 2003 the Court of Appeal provided an interpretation of section 20(4) of the 1983

Act255. This section provides that three or more members or appointees of a detaining

authority may exercise its power of discharge. The Appeal Court determined that this must

be interpreted to mean that, in any such managers’ panel, there must be three members

willing to discharge a patient for that discharge to be lawful. As managers’ hearing panels

usually consist of three members, this means that such panels must reach a unanimous

decision if they are to exercise their power of discharge. When managers’ hearing panels

consist of more than three members, and at least three members are willing to exercise the

power of discharge, the common-law rule that a body exercising powers of a public nature

may do so by majority, as established by Grindley v Barker [1798], will prevail.

9.60 The Code of Practice guidance on managers’ hearings assumes that the patient’s RMO will

attend the hearing or at least submit a report to it. In practice, another doctor may attend

hearings in the RMO’s place, and submitted reports are likely, in some cases, to be compiled

by medical or nursing staff other than the RMO. Some managers have therefore sought to

require that any doctor standing in for the RMO at a managers’ hearing should be section 12

approved. This is, in our view, a reasonable (albeit neither enforceable nor legally binding)

requirement, given that the hearing is concerned with the criteria for detention under the

Act, which is precisely what section 12 approved doctors are trained to consider. Just as the

burden of proof rests with the detaining authority in Tribunal hearings, at a managers’

hearing it would seem that it is necessary for the doctor to demonstrate that a patient
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requires detention, and so that doctor should be suitably trained to do so. Particularly given

the general shortage of section 12 approved doctors, Trusts should perhaps therefore

encourage doctors junior to RMOs, such as senior house officers, to gain section 12

approval.

9.61 As well as a duty to ensure that they exercise their specific powers of detention fairly, hospital

managers have a general duty to ensure that patients’ detentions are kept under constant

review by their clinical teams, and that patients are discharged from detention orders as soon

as it is apparent that detention is no longer justified. RMOs should be supplied with a suitable

local form to record their decisions to discharge patients, a copy of which should be given to

the patient.

Section 117 Aftercare

9.62 During this reporting period the question of funding for section 117 aftercare reached the

House of Lords. In R v Manchester City Council, ex p. Stennett and Two Other Actions [2002],

their Lordships confirmed the Government’s position from 1998 that “charges cannot be

levied for services, residential or non-residential, which are provided as part of the

programme of aftercare for a patient … under section 117”256. The judgment rejected

arguments put by a number of social services authorities that section 117 is only a “gateway”

to the provision of services under other statutes (e.g. housing under the National Assistance

Act 1948). Instead, the ruling determined that section 117 imposes a free-standing duty

jointly on health and social services authorities to provide such aftercare services as the

patient is assessed to require.

9.63 In the judgment Lord Steyn rejected arguments described by counsel for the appellant

authorities as “the anomaly of the compliant and non-compliant patients in adjacent beds”.

This argument, which relied on comments in the Mental Health Act Manual257, contrasts

two patients with identical needs who can only be distinguished by the fact that one

happened not to be compliant with admission to hospital at the time of his mental health

crisis, and was therefore detained under the 1983 Act, whilst the other was admitted

informally. The first patient will be entitled to aftercare services without charge, whereas the

second can be charged for such services. His Lordship rejected this view as “too simplistic”,

stated that there may well be a reasonable view that generally patients compulsorily

admitted under sections 3 and 37 pose greater risks upon discharge to themselves and

others than compliant patients, and agreed with the observation of Buxton LJ in the Court

of Appeal that “the statutory provision is not at all anomalous, and not at all surprising. The

persons referred to in section 117(1) are an identifiable and exceptionally vulnerable class.

To their inherent vulnerability they add the burden, and the responsibility for the medical

and social services, of having been compulsorily detained. It is entirely proper that special

provision should be made for them to receive after-care and it would be surprising… if they

were required to pay…”. Lord Steyn added only the observation that the Code of Practice
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requires that detention under the 1983 Act “should only be used in the last resort”, and the

suggestion that “in practice section 117 will in large measure cover patients whose mental

illness is such that they pose a risk to themselves or others” 258.

9.64 Social services and health agencies should have joint policies to ensure that s117 duties are

met (HSC 2000/003). The apportioning of funding responsibilities continues to cause

difficulties between health and social services authorities, as health authorities are only

obliged to meet health service costs under section 3(i)(e) of the NHS Act 1977, and social

services may only provide services falling within section 21 of the National Assistance Act.

The respective responsibilities of the two authorities were determined in part by R v North

& East Devon Health Authority ex parte Coughlan [2001], and has been the subject of

Government guidance259, but the latter has been criticized as insufficiently explicit by the

Health Service Commissioner for England (the Ombudsman)260. Even though section 117

of the Mental Health Act protects patients who are discharged from sections 3 or 37 from

being involved financially in these funding disputes, their discharge from hospital may be

delayed or made problematic by them. One solution is available through new arrangements

under the Health Act 1999, which allow for pooling of health and social care budgets where

provisions overlap and apportionment of funding responsibilities through local

agreements.

Recommendation 33: Government should provide substantive guidance – and
consider the provision of additional funding – to enable health and social services author-
ities to meet fully their responsibilities under section 117 of the 1983 Act.  

9.65 Section 117 does create a financial disincentive for authorities to use formal powers of

detention. This issue arose in one case investigated by the Health Service Ombudsman and

published as a part of her February 2003 report on NHS Funding for Long-term Care261. The

complainant was the son (and closest surviving relative) of Mrs Z, who suffered from

dementia. Mrs Z’s son alleged that the consultant responsible for Mrs Z’s care had been

willing to recommend formal admission to hospital under the 1983 Act but had been

dissuaded from doing so in order to safeguard the health and social services authorities

from any financial liability concerning her continuing care. He also complained that he had

not been advised that he had the right, as Mrs Z’s Nearest Relative, to apply himself for her

formal admission under the 1983 Act. The Ombudsman, aided by her Psychiatric Adviser,

did not find in favour of the complainant in respect of these aspects of the complaint

(although other aspects of the complaint were upheld), finding “no reason to believe that,
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even if Mr Z had attempted to make an application for compulsory admission under the

Act, the necessary medical recommendations would have been obtained”. The report shows

that the Director of the Health Authority had assured the Ombudsman that the consultant

in question was firmly of the view that Mrs Z’s condition had not necessitated formal

admission under the Act. However, the report also shows that Mrs Z’s son had had to use

force to get her into the ambulance to admit her to hospital; that he stated that she had been

very resistant to leaving her house and had said ‘I’m not going’ three times; and that this

account was substantiated by the Ambulance Service records, which stated ‘Mrs Z refusing to

travel and is very confused’. Even though Mrs Z’s admission took place in 1998 (in the midst

of changes in the law due to the Bournewood case, which are treated, possibly erroneously, as

central to the question of admission by the Ombudsman’s report), as she does not appear to

have been compliant with her admission it is far from clear how, had a Mental Health Act

Assessment been underway at that point, the use of the Act could be avoided.

9.66 We have no reason to believe that any authority involved in the above case sought to avoid

detention under the Act to avoid financial liabilities. It seems likely, as the Ombudsman

acknowledges, that the use of compulsion was rightly considered to be a last resort and, in

the view of professionals coming into contact with Mrs Z and her son at the time of the

admission, the point at which compulsion could be justified had not been reached. But the

case is troubling nevertheless. It would appear that Mrs Z’s admission was prearranged, so

that, although an ambulance fetched her to hospital, no professional assessment of her

attitude towards admission would have been made at that time. Although force was used in

her removal from home, it was Mrs Z’s son who was placed in the position to use it. We

suspect that similar situations, where the coercion of a patient is left by default to their carer

or relative, are common, and that underlying the recognised use of formal powers of

compulsion there is a much greater incidence of such practice. We discussed our concerns

over these hidden incidences of compulsion in Chapter 1.7 above. The fact that admission

to hospital under the 1983 Act carries potentially serious financial burdens on health and

social services authorities makes an overview of this situation all the more urgent.

Aftercare duties under the next Mental Health Act 

9.67 The Commission notes with great concern the lack of an equivalent duty in the draft Mental

Health Bill of 2002 to that created by section 117 of the 1983 Act. As such, the draft

legislation made no provision that place a duty on health and social service providers to

provide adequate aftercare in respect of individual patients who are discharged from

compulsion262. This would be a retrograde step in that it would remove the reciprocal aspect

of compulsion under the 1983 Act that theoretically guarantees patients adequate aftercare

services for prompt discharge and continued wellbeing in the community. Furthermore, of

course, the abolition of any duty equivalent to section 117 could reverse the recent rulings

on funding for aftercare provided under such a duty, making patients liable to pay for

aftercare services provided following compulsory treatment. We have had no indication

from Government that this is its intention, and therefore trust that the Mental Health  Bill

that is presented to Parliament will restore this omission from its draft stage.

262 see Jones, R (2003) Mental Health Act Manual, eighth edition, London: Sweet & Maxwell para 1-1060. Jones
sets out why the arguments of Government in 1982 that the section 117 would duplicate other legislation,
particularly the provisions of the 1977 NHS Act, were incorrect, in that the NHS Act only directs authorities
to provide for the generality of mentally disordered persons.
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Recommendation 34: Duties equivalent to those placed upon health and social care
authorities by section 117 of the 1983 Act should be retained by the legislation that
replaces that Act.  

Community Care (Delayed Discharges etc) Act 2003  

9.68 The Commission followed the debates regarding the above act with great interest. In March

2003 Earl Howe’s amendment to the legislation was agreed to in the later stages of the Bill’s

Parliamentary progress263. This amendment excludes mental health services from the scope

of the above Act, which will allow penalty charges to be made against local authorities where

hospital discharges are delayed due to lack of social support.

9.69 The Commission submitted views on the subsequent drafting of the Delayed Discharges

(Mental Health Care) Order 2003 to Government. In our view, the original drafting of the

order (which excluded ‘psychiatric services or other services … where the person primarily

responsible for arranging those services is a consultant psychiatrist’) was too limited, and

would certainly seem not to encompass developing personality disorder services or plans for

their extension under a new Mental Health Act.
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10.1 The great advance of the 1983 Act over previous mental health legislation was that it

circumscribed the powers of compulsory treatment over those made subject to detention in

hospital. Twenty years later, it is undoubtedly the case that there is more respect and consid-

eration given to questions of patients’ consent to treatment and the circumstances when

treatment may be justified in the absence of such consent. But the concerns that we have

raised in every Biennial Report regarding the prevalence of poor practice in the assessment

of, and subsequent respect for, patients’ capacity and consent to treatment continue to be a

major feature of many Commission visits.

The reality of consent

10.2 There will always be a danger that any “consent” given by a patient who is subject to

compulsory powers such as detention in hospital is not given freely or willingly, particularly

when a patient may understand that a refusal of consent may be taken as a sign of continued

illness and, in any case, is likely to be overridden. The Code of Practice states that

“permission given under any unfair or undue pressure is not ‘consent’” (chapter 15.13), but

in practice the distinction between such agreement and a patient’s resigned co-operation

with treatment may be very fine indeed. Vigilance and sensitivity to the patient’s perception

and feelings, as well as thorough administrative systems, are required to ensure that the

consent to treatment safeguards of the Act are purposefully applied.

10.3 We constantly urge doctors to make adequate records of their discussions with patients over

consent to treatment. Such records are required not only by the Mental Health Act Code of

Practice (chapters 16.11, 16.13), but also by the GMC264. Good recording of consent discus-

sions should not only allow the Commission, or any other scrutineer of a patient’s record, to

be assured that undue or unfair pressure has not been exerted, but also act as an impetus to

ensure that such discussions are themselves adequate. We continue to find examples where

no record of a consent discussion is entered into the patient’s notes, although an RMO has

completed a statutory form (Form 38) to certify that the patient consents to particular

treatments falling within the safeguards of section 58(1).265

Treatment under the 1983 Act
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264 General Medical Council (1998) Good Medical Practice . London, GMC

265 i.e. medication for mental disorder administered after three months have elapsed from the first adminis-
tration to a detained patient, or ECT at any time to a detained patient.



10.4 At the time of writing, we had available for analysis data from examinations of 1,616

patients’ Forms 38 and medical notes from Commisssion visits266. Commissioners found

evidence of the determination of patients’ mental capacity and ability to consent in only

1,099 (68%) of these records, and found evidence of a discussion between doctor and

patient about the proposed course of treatment in only 1,012 (63%) of them. Even allowing

that the overall number of patients without such records may reflect under-recording rather

than a failure to carry out the processes of assessment and discussion, this implies that

many patients’“consent” may not be true consent at all.

10.5 Some doctors continue to record no more that “Form 38 signed, has capacity” and argue

that this is a record of the discussion. Other records are more exemplary and include an

outline of the discussion itself, with reference to patients’ attitudes towards certain proposed

treatments.

10.6 We continue to be concerned that RMOs may not provide patients with adequate opportu-

nities to discuss their treatment plans on a one-to-one basis. Patients whose only contact

with their RMO is on a ward round are not adequately served in this respect.

Recommendation 35: From the start of a patient’s detention under the 1983 Act, it is
imperative that there is a written record within his or her clinical notes outlining: 

✱ assessments of the patient’s mental capacity 
✱ discussions about proposed treatments; and 
✱ the patient’s consent or refusal of consent to such treatment.  

Ensuring the regular review of consent documentation 

10.7 The revised Code of Practice (1999, chapter 16.35) incorporated the Commission’s sugges-

tions regarding good practice in the review of Forms 38267. The Code now requires that a

new Form is completed upon any permanent change of RMO or when detention is

renewed. According to the Code, no Form 38 should be left extant for more than a year.

Most services follow the Code’s guidance on renewing Forms 38, although we found, for

example, that around 7% of Forms 38 examined on Commission visits during 2002/03 and

available for analysis had been completed by someone other than the RMO268.

10.8 It is the Commission’s view that, particularly following the declaration of the Court in

Munjaz (2003) in relation to the status of the Code of Practice (see Chapter 6.17 et seq

above), practitioners must make every effort to comply with the guidance of the Code.

Failure to follow the Code’s guidance without good reason based upon an individual
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266 examined as a part of the Commission Visiting Questionnaires (CVQ) exercise on MHAC visits – see
paragraphs 10.7 and 10.11 above for further CVQ data and  Chapter 19.11(c) for a description of the
exercise.

267 see Mental Health Act Commission (1995) Sixth Biennial Report. London, Stationery Office. Para 5.12 

268 i.e. 117 from a total of 1,616 Forms 38, examined as a part of the CVQ exercise (see note 266 above).



patient’s best interest not only denies patients the level of safeguard required by the Code,

but could leave detaining authorities vulnerable to legal challenge from any patient who

subsequently disputes the authority upon which treatment was given.

10.9 We draw particular attention to this here as the current edition of the Mental Health Act

Manual (2003), which predated the Munjaz [2003] judgment, advises against following the

Code of Practice guidance in relation to reviewing Forms 38, arguing that “neither this Act

nor the Mental Health (Hospital, Guardianship and Consent to Treatment) Regulations

1983 provide for the ‘renewal’ of Form 38” and “a statutory form should only be completed

in response to a statutory requirement: it should not be completed in order to comply with

notions of ‘good practice’”269. The Commission disputed this reading prior to the Munjaz

[2003] judgment, as we could see no reason in law why such a view should prevail over the

Code of Practice’s approach to Forms 38 as living records of the patient’s consenting status.

Following the Munjaz [2003] judgment, which provided the Code of Practice’s guidance

with greater legal authority, we consider the approach of the Manual to be untenable. We

strongly advise services not to follow the Mental Health Act Manual’s recommendation that

the Code of Practice should be ignored.

10.10 The Commission will continue to advise that Forms 38 should, as a matter of good practice,

be renewed as suggested in the Code of Practice. We will continue to consider Forms 38 that

are over a year old, or signed by a doctor who is no longer the patient’s RMO, as prima facie

evidence of poor consent to treatment practice, which may fall short of ECHR requirements

in the event of any legal challenge.

Recommendation 36: The Department of Health should reaffirm its commitment to 
the advice given in relation to reviewing consent in the current edition of the Code of
Practice.

Commission findings on the completion of Forms 38

10.11 Of the 1,616 Forms 38 examined over 2002/03 and available for analysis270, nearly a quarter

(24%, or 394 Forms) were considered by Commissioners to fall short of the requirements of

chapter 16.14 of the Code of Practice, which are:

✱ that they are completed by the RMO;

✱ that the RMO should indicate all drugs prescribed for mental disorder, including “as
required” medication, either by name or by classes described in the British National
Formulary (BNF);

✱ that maximum doses and route of administration should be clearly indicated for each
drug or category of drug listed.

269 Jones, R (2003) Mental Health Act Manual, Eighth Edition. London, Sweet & Maxwell. Para 4-142.

270 using Commission Visiting Questionnaires (CVQs). See note 266 above .
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10.12 Commissioners found prescribed drugs being administered to patients that were not

included on Forms 38 in 316 of these cases, or 20% of all forms examined (see 10.16 below).

A common fault in the completion of Forms 38 is lack of clarity in treatment descriptions,

particularly in relation to the number or maximum dose of drugs authorised (see our advice

regarding pharmacists and other professionals as safeguards at 10.20-23 below).

Commission findings on the completion of Forms 39

10.13 When a patient is administered treatment that falls within the safeguards of section 58(1)

without consent, such treatment must be authorised by a Second Opinion Appointed

Doctor on a Form 39 (see 10.33 below on incidences and outcomes of the Second Opinion

process). Commissioners examine these Forms and the context in which they are used

when checking consent documentation on visits.

10.14 Of the 1,460 Forms 39 examined by Commissioners over 2002/03 and available for analysis,

75 (5%) failed to meet the requirements of the Code of Practice paragraph 16.14. These would

have been referred back to the Commission to arrange remedial action by SOADs where

necessary. Commissioners found a record of the RMO informing the patient of the SOAD’s

decision, as required following the Feggetter judgment of 2002 (see Chapter 3.38 above) in

only 207 (14%) of examples. It may be that RMOs are interpreting the Feggetter ruling not to

apply to incapacitated patients, although, even so, we will expect to find a record in the patient’s

notes detailed what action has or has not been taken and why.

10.15 Records by statutory consultees only appeared in 626 patients’ notes (43% of all Forms 39

examined over this period). Hospital managers should consider introducing a standard

form for such records, as described in the practice example at 10.21 below.

10.16 133 Forms 39 (9%) did not cover all the medication that was being given at the time of

Commissioners’ visit. This is considerably less than for Forms 38 (see 10.12 above). This

suggests, as might be expected, that  that staff are more vigilant when administering

medication on the authority of a Form 39 in the absence of a patient’s consent, than when

they believe the patient to be consenting and the medication to be covered on a Form 38.

However, when Commissioners note this error in relation to either Forms 38 or 39 they will

treat it as a serious maladministration of the Act and expect immediate remedial action (see

10.18 below).

10.17 Whilst the majority of extant Forms 38 and 39 were copied and kept alongside patients’

medicine cards, 104 Forms 38 (6.7%) and 180 Forms 39 (12.3%) were not. There are great

risks of unlawfully administering treatment where medicine cards are not checked against

statutory authorisations (see 10.20–23 below).

Notification letters for serious maladministration of consent to
treatment provisions

10.18 In the last year the Commission has developed a letter for issue to Chief Executives of NHS

Trusts or independent hospitals where it encounters systemic failures of compliance with the

consent to treatment provisions of Part IV of the Act. The letter identifies the patients whose

treatment is of concern and requires action to be reported back within five working days.
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Where a patient has been treated unlawfully, we expect hospital authorities to inform that

patient of the fact.

10.19 Commissioners will issue this letter where examination of patients’ records show serious

incidences of the following failures:

✱ There is no form 38 or 39 covering medication for mental disorder that is being adminis-
tered outside of the three month period, or for ECT administered at any time;

✱ The Form 38 is signed by someone other than an RMO or a SOAD, such as junior
doctors, nursing staff etc;

✱ There are doubts about the validity of a patient’s consent although treatment is
authorised on Form 38;

✱ Medication administered is outside of the parameters authorised by either Form 38 or
39.

Commissioners have discretion over the issue of a letter to the Chief Executive, and will

usually seek remedy from patients’ RMOs for isolated incidents that can be addressed

directly on the visit.

Professionals’ roles in ensuring lawful treatment  

Pharmacists 

10.20 In our Ninth Biennial Report we recommended that pharmacists be more involved in

ensuring good consent to treatment practice. We are pleased that subsequent guidance from

the Department of Health has also advised “regular pharmacy input to inpatient wards to

educate staff and service users in medication management skills” and “consistent pharmacy

input and membership of the acute care forum”271. Implementation of the Commission’s

recommendation that Forms 38 or 39 be attached to the patient’s medicine chart and

checked by pharmacists responsible for dispensing medication272 could be one way for

services to meet government requirements.

The nurse in charge’s responsibilities

10.21 The Commission welcomes the Government’s view that “the role of the nurse in charge of

the ward needs to be reviewed and strengthened” and that “there needs to be investment in

the development of managerial and leadership competencies of ward managers or

sister/charge nurses”273. The Commission has suggested to many service managers that they

introduce a secondary check by the nurse in charge on all aspects of capacity and consent,

just as such nurses are often required to check detention documentation. Such checking

already falls within the general remit of the sister/ charge nurse job description and has been

enthusiastically and fruitfully taken up in some areas.
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272 Mental Health Act Commission (2001) Ninth Biennial Report. London: Stationery Office, para 4.28,
Recommendations 23 & 39 

273 Department of Health (2002) Mental Health Policy Implementation Guide: Adult Acute Inpatient Care
Provision, para 4.5.5.



Good practice example
Consent monitoring forms in Denbighshire

Conwy & Denbighshire NHS Trust have produced the following forms to encourage good
consent to treatment practice:  

✱ Capacity & consent to treatment assessment form.   Used to accompany Forms 38, the form requires
RMOs to answer a short structured question on the patient’s mental capacity (based upon the Code of
Practice definition at para 15.10), and has a space for the patient and doctor to both sign a record that
the patient has consented to treatment.  

✱ RMO’s treatment plan form.  Used to accompany Forms 39, the form includes the structured question on
the patient’s mental capacity mentioned above, with a space for RMOs to record the treatment plan
authorised and spaces for statutory consultees to record details of their part in the second opinion
procedure (as required by the Code of Practice 16.34).

✱ Scrutiny of consent to treatment papers form.  Used for both Forms 38 and 39, the form provides
structured checklists for administrative and clinical scrutiny of statutory consent documentation, to
identify any problems for rectification.  

✱ Nurses’ checking form.  Used for both Forms 38 and 39, the form provides structured questions for
nurses to use to check that treatment administered and the patient’s consent status is as described on
current statutory consent documentation.

Contact: Conwy & Denbighshire NHS Trust, Glan Clwd District General Hospital, Rhyl, Denbighshire, LL18 5UJ
www.conwy-denbighshire-nhs.org.uk

The role of the Responsible Medical Officer   

10.22 Whilst the Commission recognises the increasing responsibilities placed upon sisters/

charge nurses as a positive trend, the Mental Health Act 1983 places certain responsibilities

squarely with the doctor in charge of a patient’s treatment, or Responsible Medical Officer

(RMO). Therefore, whilst the sister/charge nurse “should be the point of contact for consul-

tation, negotiation and decision-making for all ward organisational matters”274, the RMO

must not seek to delegate key responsibilities, such as those regarding consent to treatment,

to staff working under his or her direction. Services should ensure that any doctor who may

assume RMO responsibilities receives adequate training in the requirements of the Act. One

way in which this could be achieved would be for services to require such doctors to be

required to undergo section 12 training and approval. At the very least any doctor who

could serve as a patient’s RMO should be contractually required to maintain adequate

training in and knowledge of the requirements of the Act (see Chapter 9.23 above in relation

to identifying the RMO).

The role of technology 

10.23 Innovative use of information technology may provide additional safeguards in consent

and prescribing practice.
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Good Practice Example
Automated records checking in Somerset 

Somerset Partnership NHS and Social Care Trust is establishing an electronic records system
that we believe to be the first of its type in the UK. It will have an automatic facilities to assist in
ensuring compliance with the Mental Health Act’s requirements, so that, for instance, it will
warn professional staff if they enter any medication into the Medicine Card that is not shown on
the current Form 38 or 39.

Contact: Dr Martin Eales, Director of Clinical Governance, Somerset Partnership NHS Trust.  Tel 01460 7877

The role of clinical governance

10.24 Good consent procedures are one of a number of important features within a clinical

governance framework. Clinical governance has been defined simply as “accountable care”

and is a process driven approach to continuous quality improvement. Audit of consent

procedures, for example, would be a critical element in a Trust’s clinical governance

programme. The regular use of plan-do-study-act cycles within clinical care management

linked with effective audit of care processes – especially when related to the views of service

users themselves – will identify where processes are failing or where service users feel that

their views are not being considered adequately. Most Trusts have clinical audit committees

which will be reviewing regularly critical aspects of care such as consent, use of seclusion,

communication, side effects of medication, and so on.

Certificates of Consent to Treatment and the next Act

10.25 The draft Mental Health Bill of 2002 appeared not to require any certification of a patient’s

consent such as is required by the current Act and its Regulations. This could be argued to

bring psychiatric patients into line with other types of patient, in that ordinary consent

forms would presumably be used in place of a statutory form completed by a patient’s

doctor. However, it is likely that the lack of an equivalent to Form 38 – which, if nothing

else, assures staff and external scrutineers of the reason why there is no need for authority to

administer treatment without consent – will erode the protection currently offered to

patients. The Commission is concerned that, without a requirement upon doctors of

regular certification of a patient’s consent status, there would be a real danger of some long-

stay patients being treated on aged and long-forgotten signed consent forms.

10.26 The Commission believes that the new Act should require a patient’s doctor to complete

some form of statutory documentation certifying that patient’s consent to treatment for

mental disorder whilst subject to compulsion under the powers of the Act. This could, of

course, be a matter for Regulations, as now. New statutory regulation would be an

opportunity to increase the protection offered by the equivalent of Forms 38 in new

legislation, by requiring details of process (such as dates of consent discussions) to be

recorded and by setting requirements for regular review of consent status.
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Recommendation 37: The Commission urges Government to restore to planned
legislation some form of statutory documentation equivalent to Form 38 of the Mental
Health (Hospital, Guardianship and Consent to Treatment) Regulations 1983.

Statutory reports on patients’ treatment and condition – MHAC1 

10.27 When the detention is renewed of a patient who has been treated without consent, section

61 of the Act requires RMOs to submit reports on that patient’s treatment and condition to

the Secretary of State. The Secretary of State is required by section 121(2)(b) to delegate the

role of receiving and scrutinising such reports to the MHAC275. The Commission has

produced a standard reporting form (MHAC1) for RMOs to use in submitting these

reports. It scrutinises every report received, particularly with a view as to whether a further

statutory Second Opinion is warranted for any reason. We view this statutory requirement

as a valuable if imperfect safeguard for patients that should be retained and strengthened

under future legislation. We discuss this further at Chapter 20.26(c) below.

10.28 During checks on patient records over during 2002-03, Commissioners identified 636

patients whose detention had been renewed and who had been treated under a Form 39.

Although all of these patients should have been subjects of reports under section 61, there

was no record of such a report for a quarter (164) of them. Because the Commission is not

notified of individual detentions or renewals of detention, it cannot track those patients for

whom it should receive reports under this section (the majority of patients’ detentions are

not renewed and so quite correctly are not reported on under section 61). Commissioners

will continue to draw lapses in submitting reports to the attention of hospital managers on

its visits. It will also continue to draw RMOs’ attention to the requirement in the Code of

Practice (chapter 16.36) that patients should receive a copy of section 61 reports made out

on their care and treatment: of our sample, records demonstrated that only a fifth (98) of

patients for whom reports had been submitted received a copy.

10.29 It would clearly be helpful for any monitoring body, whether it is charged with only general

monitoring duties or with specific duties such as the receipt of reports on certain patients, to

have access to an on-going register of patients subject to compulsory powers (see Chapter

20.26(c) below).

Urgent treatment 

10.30 Section 62 of the Act allows that treatment otherwise falling within the safeguards of

sections 57 or  58 may be given in an emergency under the direction of the RMO. The Act

sets out specific conditions of urgency in relation to the risks of treatment that must be

followed for the authority to be valid. The Code of Practice requires incidences of

emergency treatment under sections 62 to be recorded and monitored276. Sample non-

statutory forms for monitoring uses of section 62, which may be adapted by services to suit
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their individual needs, are provided by the Mental Health Act Commission and the Institute

of Mental Health Act Practitioner’s Policy Compendium277.

10.31 In our evidence to the David Bennett Inquiry278, the Commission pointed to the fact that

emergency medication had been administered to Mr Bennett on the apparent authority of a

nurse during the control and restraint episode in which he died. The on-call doctor had not

yet arrived at the scene. Medication had therefore been administered outside of the

authority of the 1983 Act, which does not allow nursing staff to authorise medication

without consent, even in an emergency. We await the findings of the inquiry with interest.

10.32 In the introduction to this report (Chapter 1.6) we noted that emerging structures of service

delivery may be creating legal and ethical dilemmas of the kind faced by the Bennett Inquiry

and, of course, by the staff involved in the incident during which Mr Bennett died. We raise

a similar question at Chapter 11.23 in relation to seclusion. The 1983 Act’s and Code of

Practice’s procedural requirements for some emergency interventions, such as that

emergency treatment should be given under the direction of the RMO, or that a doctor must

attend seclusion episodes, may be impossible to meet given the staffing of some units.Yet, by

definition, in a genuine emergency, some sort of intervention is required and staff may be

held accountable for failing to take appropriate action. We recognise this as an issue that

requires Government consideration (not least in the formulation of the next Act, which

shall, we trust, seek to enhance rather than lessen safeguards for patients). We suggest at

Recommendation 44, Chapter 11.23 that limitations on the use of restraint practices and

seclusion in non-medical staffed units might be justified on safety grounds. We consider

there to be an even stronger case for non-medical staffed units to have strict policies against

the giving of medication outside of limits authorised, even in an emergency, given the very

great risks to patients that such practices can entail.

Incidences and outcomes of statutory Second Opinions

10.33 Figure 22 below shows the numbers of Second Opinion requests received from 1985 to

2003. Whilst the number of requests for authorisations in relation to ECT have remained

relatively constant, the rise in requests for compulsory medication appears to be increasing.

It is possible that this rise reflects improved practice, in that patients’ capacity or consent

status is now much more likely to be appropriately judged, so that patients whose consent is

doubtful are now more frequently afforded the protection of a Second Opinion. The

increase also suggests, given that Second Opinions for medication are not required for

patients who have been detained for less than three months, that the numbers of long-stay

detained patients has also risen considerably over the lifetime of the Act.

10.34 Figure 23 shows the year-on-year percentage change for Second Opinion requests over the

last six years.
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97/98 % 98/99 % 99/00 % 00/01 % 01/02 % 02/03
change change change change change

Medication 4,732 29.2 6,116 -5.8 5,761 4.7 6,033 12.4 6,781 8.1 7,331

ECT 2,197 1.5 2,229 -2.7 2,169 -3.0 2,105 3.5 2,179 -7.8 2,008

Med & ECT 74 6.8 79 27.8 101 -12.9 88 35.2 119 -15.1 101

TOTAL 7,003 20.3 8,424 -4.7 8,031 2.4 8,226 11.6 9,179 2.8 9,440

Fig 22: Second Opinion requests received by MHAC, 1985–2003

Source: MHAC Biennial Reports 1-9

Fig 23: Second Opinion activity 1997–2003, showing percentage changes
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Fig 24: Second Opinion requests by gender of patient, 2001-03

10.35 It is possible that the gender balance of patients receiving Second Opinions, as shown at

Figure 24 above, is shifting away from the roughly equal numbers observed in previous

reports279. This may be a result of the proportionate decline in requests for authority to

administer ECT. In past Biennial Reports we have noted that women are more likely to be

279 see, for example, Mental Health Act Commission (1995) Seventh Biennial Report 1993-5 London: Stationery
Office p102-103.
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referred for ECT treatment than men, and men are more likely to be referred for

compulsory medication than women.

10.36 Ethnicity and age profiles of patients for whom Second Opinions were requested in this

reporting period are shown at Figures 25 and 26 below.

Fig 25: Second Opinion requests: ethnicity of patients 2001/02 & 2003/03

Fig 26: Second Opinion requests: age of patients 2001/02 & 2003/03

10.37 The outcomes of completed Second Opinions for the reporting period are given at Figure 27.

Although the figures show that the proportion of RMO decisions changed significantly by the

SOAD is small, it should be remembered that the absolute numbers are significant. In 2002-03

there were 261 occasions when SOADs changed the RMO’s decision significantly – five

patients per week – and over 1,000 occasions when there were slight changes. There are also

important benefits in these arrangements. The fact that a relatively small proportion of RMO

decisions is challenged may be testament to the success of the process. RMOs know that their

treatment decisions can be subject to a Second Opinion. Thus the SOAD provides a check on

the RMO’s practice, and by the very nature of the oversight provided by the Second Opinion

ensures that RMOs give careful thought to their decisions.We believe that if this provision had

not been available there would have been no check on the appropriateness of treatment, and

many more treatment plans could have been the subject of formal complaint.

Ethnic category 2001-02 % 2002-03 %

White 7,029 76.5% 7,036 74.5%
Black-Caribbean 702 7.5% 695 7.5%
Black- African 277 3.0% 310 3.0%
Black-other 57 0.5% 72 0.75%
Indian 154 1.75% 170 2.0%
Pakistani 127 1.5% 141 1.5%
Bangladeshi 39 0.5% 52 05%
Chinese 19 0.25% 24 0.25%
Other 298 3.25% 388 4.0%
Not stated 477 5.25% 552 6.0%

Total 9,179 100% 9,440 100%

Age range 2001-02 % 2002-03 %

Under 16
16-18
19 – 59
60 – 74
over 75

Total

42
213
6,42

1,504
998

9,179

0.5%
2.5%
70.0%
16.5%
10.5%

100%

43
129

7,133
1,296
839

9,440

 0.5%
1.5%
75.5%
13.5%
9.0%

100%



10.38 The courts have considered the nature of SOAD opinions during this period in cases

discussed at Chapter 3.32 et seq above. These cases have clarified and to some extent reversed

positions previously held by the Commission on the purpose of a statutory Second

Opinion. In the Wilkinson case, the court determined that, although “it is proper for the

SOAD to pay regard to the views of the RMO who has, after all, the most intimate

knowledge of the patient’s case, that does not relieve him of the responsibility of forming his

own independent judgment as to whether or not ‘the treatment should be given’ ” 281.

Therefore a SOAD must reach an independent view of the desirability and propriety of the

treatment and is not engaged in merely reviewing the “reasonableness” of treatment

proposed by the RMO. This was further emphasised in the first instance decision in the

judgment in N v Doctor M and others [2002], which invoked the principle of necessity in

relation imposition of treatment that may engage ECHR Articles 3 or 8. This is relevant to

SOAD practice, as it shows that SOADs should consider whether a treatment is medically

necessary before authorising it. R (on the application of PS) v Drs G & W [2003] determined

that where treatment could be shown to be medically necessary its administration under the

Act in the face of a patient’s capacitated opposition can be consistent with ECHR rights.

10.39 At Chapter 3.38 et seq above we outline the court’s determination that SOADs have a duty to

give reasons for their decisions.

Advance decisions to refuse treatment (advance directives) 

10.40 We are pleased to note the proposals in the Mental Incapacity Bill to codify and clarify the

common law rules for England and Wales regarding advance decisions to refuse

treatment282. It was established in Re C (Adult Refusal of Medical Treatment) [1994] that a

person with mental capacity to do so could make a valid advance refusal of consent.
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280 The totals in this table are smaller than for preceding tables, due to the data set used (completed Second
Opinion reports received and recorded at the MHAC office, as opposed to Second Opinion requests). Over
the two years presented, there is an average 6 to 7% margin of potential under-reporting. We consider the
available data to have sufficient intrinsic interest to overcome these limitations.

281 Wilkinson [2001], para 33. That “the treatment should be given” having regard to the likelihood of it allevi-
ating or preventing a deterioration of the patient’s condition, notwithstanding the patient’s incapacity or
refusal to consent to that treatment is the statutory criteria for SOAD authorisation set by section 58(3)(b)
of the 1983 Act.

282 Department of Constitutional Affairs (2003) Draft Mental Incapacity Bill. June 2003, Cm 5859-I Such
legislation has already been passed in Scotland in the form of the Adults with Incapacity (Scotland) Act 2000.
Proposals for English legislation would meet the recommendations of the Millan Committee’s Report on the
Review of the Mental Health (Scotland) Act 1984 (2001, Chapter 15), which considered but rejected giving
statutory force to advance directives that might override Mental Health Act powers of compulsion.

Outcome 2001-02 % 2002-03 %

Plan not changed 7,549 87% 7,333 85%
Slight change 972 11% 1,039 12%
Significant Change 199 2% 261 3%

Total 8,720 100% 8,633 100%

Fig 27: Outcomes of completed Second Opinions, 2001-02 & 2003/03280



Although such advance refusals may be ineffective under particular circumstances, such as

when it is determined that the patient did not appreciate the implications of refusing

treatment at the time that they did so, in general such advance statements (which need not

be in writing) must be treated as capable refusal of treatment even where the patient

subsequently loses mental capacity.

10.41 The proposed Mental Incapacity Bill will enact these common law rules, whilst introducing

criteria to circumscribe the validity and applicability of advance directives283. These criteria

may give rise to problems of evidence first raised by the Law Commission in 1995284. Whilst

we note that liability will not be incurred by professionals who provide treatment that is

subject to an advance refusal that they are unaware of, or who withhold treatment in the

reasonable belief of an advance statement’s existence, careful consideration may have to be

given to how professionals’ may reach ‘reasonable’ views about the existence or non-existence

of advance statements.

10.42 The proposals for legislation also reflect the present common-law position that advance

refusals are no different to other refusals of psychiatric treatment by patients with mental

capacity, in that they may be overridden by the powers of the Mental Health Act 1983 where

the criteria for detention under the Act are met. This is not, however, immediately clear from

the wording of the draft Mental Incapacity Bill or its explanatory notes285. Whilst the

wording of the Bill may be adequate for legal purposes, the interface between mental

incapacity legislation and the Mental Health Act’s powers of compulsion must be clearly

explained to potential patients, to avoid false expectations, and to healthcare professionals,

to avoid potentially dangerous confusion.

10.43 The Commission believes that the recognition of advance statements under the mental

incapacity legislation, even without providing such statements with the legal authority to

override compulsion under mental health legislation, cannot but play an important role in

encouraging mental health practitioners to give full and proper regard to patients’ views

about their treatment.

Defining medication for mental disorder

10.44 It is an RMO’s responsibility to determine whether a treatment falls within the scope of the

1983 Act as treatment for mental disorder. In some cases, this is not a straightforward

matter. The Commission is often asked for advice on what constitutes medication for

mental disorder, and therefore falls within the scope of section 58. Fig 28 below sets out our

attempt to produce a definitive answer.
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283 Department of Constitutional Affairs (2003) Draft Mental Incapacity Bill clauses 24 and 27. Explanatory
notes 83 - 85 and 89 refer.

284 Law Commission (1995) Mental Incapacity. Law Commission Report No 231, para 5.21

285 In particular, clause 27 (“Mental Health Act Matters”) is phrased to exclude the Mental Incapacity Bill from
providing authority to consent to or provide medical treatment under Part IV of the Mental Health Act
1983, but makes no explicit mention of advance refusals of consent made under this Bill.



Medication for mental disorder should include:

i) Medication used to alleviate the symptoms of mental disorder included under BNF
categories 4.1, 4.2, 4.3 and 4.11.

ii) Medication that is not included in BNF categories 4.1, 4.2 or 4.3 or is not licensed for
such use but is used to alleviate the symptoms of mental disorder. This includes, for
example, antiepileptic drugs (BNF category 4.8.1) used as  "antimanic drugs" ("mood
stabilisers") in bipolar disorder.

iii) Adjuvant medication without which the therapeutic objectives of alleviation of the
symptoms of mental disorder set out in i) and ii) could not be achieved. Such medication
may include, for example:

a) Drugs used to alleviate the parkinsonian and other motor side effects of antipsychotic
agents, such as the antimuscarinic drug, procyclidine (BNF Category 4.9.2) or
tetrabenazine (BNF Category 4.9.3),  used to alleviate dyskinesia such as tremor, chorea
or tardive dyskinesia. Dyskinesia may lead to reduced compliance with treatment for
mental disorder and may mask or prevent assessment of the underlying symptoms of
mental disorder.

b) Antisialogogic agents (i.e. inhibitors of salivation) such as hyoscine (BNF category 1.2).
Excessive salivary secretion, caused by antipsychotic drugs such as clozapine, may
reduce the ability of the patient to communicate effectively and / or reduce compliance
with treatment.

c) Antiepileptic drugs, in BNF category 4.8.1 may also be used to ameliorate or prevent
seizure induction by atypical antipsychotic drugs (clozapine): seizures might otherwise
preclude the use of such medication.

Medication for mental disorder should not include:

i) Laxatives, which are not considered to be treatment for mental disorder, even when the
antipsychotic medication contributes to the constipation. Similarly, medication to treat
general side effects of medication for mental disorder should not be authorised under
Section 58, unless it can be shown that not giving such treatment would seriously
compromise the purpose of the medication for mental disorder (i.e. that the medication
for mental disorder could not be given or would not be effective in ameliorating the
symptoms of mental disorder without such adjunctive treatment). 

ii) Medication used to treat epilepsy: epilepsy is not considered to be a mental disorder.

iii) Some treatments, such as feeding by naso-gastric tube, which may be considered to be
treatments for mental disorder but do not involve medicine.  The authority for such
treatments may be had from Section 63 of the Act.

iv) Generally, homeopathic and alternative medicines should not be considered as
medicines for mental disorder that fall within Section 58.

Fig 28: Commission Practice Guidelines – defining medication for mental disorder286
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286 Adapted from Mental Health Act Commission (2002) Guidance to Commissioners on consent to treatment
and section 58 of the Mental Health Act 1983. July 2002. Available from www.mhac.trent.nhs.uk



Complementary or “alternative” medicine and the Mental Health Act 1983

10.45 Many patients voice a wish for better access to and acceptance of alternative medicines and

complementary therapies in their treatment and care. Department of Health guidance now

states that “it is desirable that the multi-disciplinary team considers the role of comple-

mentary therapies on the unit”287.

10.46 The Commission is often asked questions over the status of complementary medicine and

therapies under Part IV of the Act. Although the final decision as to whether such substances

such as fish-oil, homeopathic flower remedies and St John’s Wort are “medication for mental

disorder” must rest with the RMO who prescribes them, the Commission advises that such

treatments should in general not be so described (see Figure 28 above). In the rare cases

where it is proposed to prescribe alternative treatments to a detained patient who cannot give

informed consent to it, authority under section 63 could then be claimed. Of course, most

patients who are prescribed “alternative” treatments are able to provide informed consent,

and indeed will often have requested the treatment in question, and so no difficulty arises.

10.47 The factors to be taken into account when the patient is incapable of consent would seem to

include:

✱ the wishes of Nearest Relatives and/or carers (these cannot, of course, provide authority
for the treatment, but should be considered nevertheless. Alternative medicines and
treatments are frequently considered by the care team at the request of relatives of
patients);

✱ the likelihood of the treatment having any beneficial effect set against the potential side-
effects or difficulties in administering the treatment, including whether the patient is
likely to resist the administration of treatment; and

✱ where a patient appears not to benefit greatly from traditional medicine, or has a history
of treatment-resistance: the “last resort” factor. Thus a particular treatment might be
justified in the last instance when all other approaches have had limited success.

Covert administration of medicine for mental disorder

10.48 The Commission’s published view on the covert administration of medication (given in our

Sixth Biennial Report of 1995) has been criticised as an equivocation288, and we take this

opportunity to clarify it. The Commission has taken the view that, quite apart aside from

obvious and general ethical and safety concerns over the covert administration of medicine

in patients’ food or drink, such practice is extremely difficult to justify with reference to the

expectations of the Act and Code of Practice that patients are given information about their

treatment and the opportunity, if they are capable of doing so, to give their consent. If a

patient is denied any knowledge of their treatment, or even that they are receiving treatment,

then it may be difficult to administer that treatment lawfully under Part IV of the Act, which

requires that a patient will have the opportunity for such knowledge. It is clearly impossible

for a patient to consent to any treatment administered to them covertly. The Code of Practice

suggests that, in discussions with capable patients, “there may be a compelling reason, in the
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287 Department of Health (2002) Mental Health Policy Implementation Guide: National Minimum Standards
for General Adult Services in Psychiatric Intensive Care Units (PICU) and Low Secure Units. Para 2.7.3

288 Jones R (2003) Mental Health Act Manual, eighth edition, London Sweet & Maxwell para 1-723.



patient’s interests, for not disclosing certain information” but that any doctor who chooses

not to answer a patient’s question for such a reason should not dissemble this “so that the

patient knows where he or she stands” and must be prepared to justify the decision (Code of

Practice 15.16). The Code expects practitioners to provide explanation of treatments

appropriate to the level of incapacitated patients’ assessed ability (Code of Practice 15.12).

None of these expectations can easily be met in the giving of covert medication.

10.49 However, it is the case that a number of practitioners argue that the best interests of patients

should override the considerations of the Code of Practice in this matter. It may be that

alternatives to covert medication, such as restraint and forcible medication, would seriously

endanger patients who are, for example, elderly and frail. In such circumstances there may

be a pressing clinical need to depart from the Code’s guidance in an individual, case-by-case

basis. Even so, it is doubtful that any such justification could protect practitioners who fail

in statutory duties under the Act.

10.50 It is true that this area remains difficult and under-discussed. Whilst we therefore applaud

the intention of the UKCC (now the Nursing and Midwifery Council) in publishing a

position statement on the covert administration of medicines, we regret that this has not

been helpful in clarifying the issues and is misleading in respect of the Mental Health Act

1983289. We would welcome further guidance on this troubling aspect of medical and

nursing practice based upon dialogue between all the professional colleges, interested

parties (including user groups) and the Department of Health. This should not be a matter

that is confined to the Commission’s relatively specialist scope, as it seems likely that there is

a higher numerical incidence of covert medication of informal patients (particularly

amongst incapacitated elderly or learning disabled patients in hospitals and care homes: see

also Chapter 15.9–10 below) than of detained patients.

Recommendation 38: The Commission proposes the covert administration of psychi-
atric medication in all mental health services as a possible area of study under future
monitoring arrangements. 

Placebos

10.51 In our Eighth Biennial Report we suggested that placebos, being inert substances, are likely

to fall without the definition of “medicine” and therefore remain outside the provisions of

section 58 of the 1983 Act. In our view, therefore, any authority to administer placebos

without consent would have to be sought under section 63. However, as with covert

medication (see 10.48 above), we have grave concerns that it is difficult to justify the implied

deception involved in their administration with reference to the expectations of the Act and

Code of Practice over patient information and opportunity to consent.
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289 UKCC (2001) Position Statement on the Covert Administration of Medicines – Disguising medicine in food and
drink. Available at www.nmc-uk.org. The Commission has particular objections to the confusion at para
23, particularly the suggestion that SOADs might be expected to authorise covert medication (which they
may well not do on principle) and that such authority might extend to informal patients’ treatment.



10.52 Some commentators have provided sensible objections to our suggestion that placebo

cannot be classed as medicine, arguing that the definition of medicine is broad enough to

encompass inert substances used under certain circumstances290. We have always held that

our view on this matter is provisional and that, without case-law or statutory interpretation,

a definitive legal view is impossible. However, even if placebo is considered to be medicine

for mental disorder, so that its administration falls within the provisions of section 58 of the

1983 Act, it remains our view that there are serious legal and ethical obstacles to its use if its

nature is not fully disclosed to the patient concerned, and that such disclosure would usually

undermine the purpose of administering the substance. In our view, it is self-evident that

these problems are not limited to certifying that patients consent to such treatments, but

must also extend to certifying that they do not consent, whether by reason or incapacity or

refusal291. A Second Opinion Appointed Doctor would, in our view, be unable to consider

whether or not a patient has the capacity or the inclination to consent to a placebo, and

therefore whether to authorize it in the absence of consent, if the patient was not aware of

the exact nature of the substance being proposed. For this reason we would expect that

SOADs would refuse to consider authorising placebo treatments under Part IV of the Act.

10.53 These concerns clearly would not prevent a detained patient from giving consent to partic-

ipate in any clinical trial involving placebos, providing that the purpose of detention (i.e.

assessment and/or treatment of mental disorder) was not compromised by such partici-

pation. If treatment for mental disorder is suspended or a placebo is used in place of a

potentially effective drug, this might however undermine the continued justification to

detain the patient under the Act.

Naso-gastric feeding for patients with eating disorders

10.54 In 1997 we suggested to Government that naso-gastric feeding for detained anorectic

patients should be included within those treatments falling within section 58(3) of the 1983

Act, which would ensure that such feeding, except in emergencies, was only administered in

the absence of consent following the authorisation of a Second Opinion292. This suggestion

was supported by most organisations canvassed by the Department of Health in the

following year, and has been repeated throughout the process of consultations and debate

over the reform of legislation since that time. We hope that the opportunity of regulating

this area of compulsion under the new Mental Health Act will not be overlooked.

Recommendation 39: The Secretary of State should consider the statutory regulation
of naso-gastric feeding in relation to its use as a treatment for mental disorder, providing for
safeguards equivalent to those relevant to ECT treatment under the 1983 Act.
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290 Hewitt, D (2001) The legal implications of the administration of placebo to psychiatric patients, Journal of
Mental Health Law, Northumbria University Press, June 2001, p66-74; Jones R (2003) Mental Health Act
Manual, eighth edition, London: Sweet & Maxwell para 1-723.

291 These concerns are shared by Hewitt (2001), ibid note 290 above. The Mental Health Act Manual does not
address the problem.

292 Mental Health Act Commission (1997) Seventh Biennial Report 1995-7, London, Stationery Office. Chapter
5.2 p110 



10.55 We continue to publish a Guidance Note The Treatment of Anorexia Nervosa under the

Mental Health Act 1983293, advising on legal and practice issues under current law.

Medication to reduce male sex drive  

10.56 The 1983 Act and its Regulations make provision for the strict regulation of the surgical

implantation of hormones to reduce the male sexual drive: such a procedure has the same

safeguards as are applied to Neurosurgery for Mental Disorder (see 10.60 below). However,

the most common sexual suppressant used in psychiatry today is cyproterone acetate

(“Androcur”), which is administered orally. When given as an ancillary treatment for

mental disorder this may be classed as “medication for mental disorder” and thus require a

Second Opinion under section 58 when given to a patient who cannot or does not consent

outside of the three-month period. The Commission concurs with the Millan Committee294

that such treatment under compulsion is a serious interference with human rights, even if

the treatment is easily reversed and difficult to physically force on an unwilling patient, and

should require a Second Opinion authorisation at any time when it is to be given without

consent, as is now the case with ECT.

Recommendation 40: Medication to reduce male sexual drive should be specified as a
special treatment under future legislation, requiring consent or the specific authority of the
Tribunal.

Electroconvulsive Therapy (ECT) 

10.57 At 10.33 and Figure 22 above we showed that ECT accounts for an increasingly small

proportion of all treatments administered without consent under the Act. It is too early to

tell whether the marginal decrease in the number of such uses of ECT in recent years is a

fluctuation or a trend that will continue. There are some reasons to suspect the latter:

(i) The Department of Health’s ECT surveys of 1999 and 2002 suggest a more general
decline in ECT use. At Figure 29 below we show some figures from this survey, which
suggest that the overall usage of ECT may have declined by as much as a quarter over
that three-year period. However, no conclusive trend may be drawn over this timescale.

(ii) Some professionals have suggested that advances in treatment generally but
psychopharmacology in particular (including, for instance, the introduction of SSRI
antidepressants in the late 1980s) have led to a decline in the use of ECT for people with
less severe illness295. This view has been challenged by others who suggest that an
equally plausible explanation, albeit one that is less palatable, is that ECT may have
been given needlessly to large numbers of people in the recent past296.
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293 available from www.mhac.trent.nhs.uk. see appendix D below for a list of MHAC publications.

294 Scottish Executive (2001) New Directions. Report on the Review of the Mental Health (Scotland) Act 1984 [the
Millan Report]. Edinburgh: the Stationery Office. www.scotland.gov.uk/millan. Chapter 10.24-5,
Recommendation 10.7

295 see Eranti S.V. & McLoughlin, D.M. (2003) Electroconvulsive Therapy – state of the art. British Journal of
Psychiatry 182:8-9, and subsequent correspondence in British Journal of Psychiatry 183: 173

296 Kemsley, S (2003) Changing use of ECT. British Journal of Psychiatry 183: 72



(iii) Guidance from the National Institute for Clinical Excellence (NICE) on the use of
electro-convulsive therapy (April 2003) recommends the treatment only for patients
with severe symptoms. This restriction may therefore influence the numbers of
referrals for ECT for both detained and informal patients.

It is possible, of course, that all of the above will only effect patients with less severe

symptoms, who are less likely to be detained under the Act, leaving the use of ECT for

detained patients relatively unchanged.

10.58 We recognise that the NICE decision mentioned at 10.57(iii) above was controversial, being

appealed unsuccessfully by the Royal College of Psychiatrists but welcomed by MIND and

other groups297. The Commission recognises that there is deeply felt opposition to ECT

treatment from some user-groups, who claim that potential adverse effects of such

treatment do not justify the benefits, and regard NICE’s decision as an example of their

voice being heard. However, we also recognise doctors’ concerns that this authority, or

subsequent changes in law, might withhold ECT treatment from patients until their

condition deteriorates sufficiently to meet the threshold for its application. We do not

consider that the current NICE guidance need necessarily lead to such situations, given that

‘seriousness’ is a relative concept which, perhaps, encompasses the likelihood of imminent

clinical deterioration. It may be that further guidance on this issue is warranted.

10.59 The Commission encounters common misunderstandings over the law in relation to ECT.

At Chapter 8.9 above we note the widespread misunderstanding that ECT may not be given

under the common law when a patient lacks mental capacity but is compliant with

admission to hospital, which may lead to unnecessary and therefore unlawful uses of the

1983 Act. The Commission also frequently encounters the mistaken view that patients who

are detained under section 2 of the 1983 Act may not be administered ECT, whether in

emergencies under section 62 or following a Second Opinion under section 58. In fact there

is no reason in law that precludes ECT for such patients. It may be, especially following the

NICE guidance discussed above, that the decision to administer ECT with or without

consent to a patient who is detained under section 2 might serve as a prompt that section 3

detention should now be considered. This is because the decision to seek authority to

administer a course of ECT implies both that the assessment of the diagnosis and prognosis

of a patient’s mental disorder has reached at least a provisional conclusion and that the

proposed treatment is likely to last beyond the 28 day detention allowed under section 2 (see

Code of Practice, 5.3(b)).

Recommendation 41: Future editions of the Code of Practice should advise practi-
tioners on legal constraints and good practice measures in respect of the administration of
ECT, to counter the frequently noted confusion over these issues. 
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297 see NICE Health Technology Appraisal Electroconvulsive Therapy Appeal Panel Decision, 24 February 2003.
www.nice.org.uk; Mind press release: Psychiatrists’ appeal to NICE to drop new restrictions on ECT fails as
users’ views win respect 26 March 2003, www.mind.org.uk



Fig 29: ECT survey findings, 1999–2002298 (see 10.57 (i) above)

Neurosurgery for Mental Disorder 

10.60 During the reporting period Commission-appointed section 57 panels considered thirteen

proposals for neurosurgery for mental disorder (NMD). Seven of these referrals were

received in 2001/02, and six in 2002/03. Two patients were referred twice in the period. All

the patients were white British, eight were female and three were male. Five patients suffered

from severe obsessive compulsive disorder. Others suffered from anxiety and resistant

depression.

Six referrals were authorised. Three were declined. Two referrals had to be postponed.

The procedure proposed in all cases was stereotactic bilateral anterior capsulotomy to be

performed at the University Hospital of Wales.

Reasons for refusal

10.61 The reasons given by the panel for refusing certification of NMD were:

✱ Case A: other avenues of treatment had yet to be pursued before NMD could be justified,
and the patient had only a superficial understanding of the nature, purpose and likely
effects of the procedure.

✱ Case B: the panel felt there was little evidence of intensive drug treatment; none of the
Consultees were convinced that neurosurgery was the only option left and the panel was
not confident that the patient would be prepared to follow any proposed treatment plan
subsequent to NMD being carried out. This patient was referred again nine months later
and a certificate was issued.

✱ Case C: The panel declined to issue a certificate in this case feeling the treatment was not
appropriate. The patient’s own doctor had not been convinced of the appropriateness of
NMD and had only made the referral at the patient’s request.
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298 source: adapted from Department of Health (2003) Statistical Bulletin 2003/08 Electro Convulsive Therapy:
Survey covering the period from January 2002 to march 2002, England. London, National Statistics/Dept of
Health, table 7.

ECT patients by legal and consent status, January – March 1999 & 2002
England, all hospitals (NHS and private)

Detained Informal Total

1999 survey
Consented 206 2,096 2,302
Emergency 87 30 117
SOAD authority 416 – 416

Total 709 2,216 2,835

2002 survey
Consented 170 1,630 1,800
Emergency 76 26 102
SOAD authority 370 – 370

Total 616 1,656 2,272



Reasons for postponement

10.62 Both cases of postponement were due to problems in accessing the patient’s consultant

psychiatrist. In the first case the patient had no identified responsible consultant psychia-

trist at the time of the referral. In the second case there were problems in arranging for the

consultant psychiatrist to attend a panel visit before the operation date. The doctor was also

unable to produce reports in time. These problems have been resolved in both cases and the

referrals are being reconsidered at the time of writing.

Proposals for NMD under the next Mental Health Act

10.63 The Commission recognises that NMD is a controversial but also frequently misunderstood

and misrepresented treatment. We support the continuation of stringent safeguards against

its misuse under future legislation. Representations of the dangers of such misuse frequently

allude to the long abandoned psychosurgical practices of the mid-twentieth century, but

rarely touch upon what we consider to be a more likely danger of unregulated treatment.

This is simply that persons who suffer from debilitating obsessive compulsive disorder or

refractory depression may view NMD as their best or only hope of overcoming their illness,

and may therefore become great proselytizers for the treatment, particularly as many mental

health professionals have little or no expertise in it. If society wishes NMD to remain a

treatment of last resort, regulation of such referrals which includes consideration of the views

of both patients and professionals, and a review of whether treatment may be justified in an

individual case, must be retained. Our experience of convening review panels suggests that

referrals might easily be accepted despite the misgivings of professionals involved, insuffi-

cient understanding by patients or other treatment options not having been exhausted.

10.64 Because current legislation requires that a patient must give informed consent to NMD as a

basic criterion of its application, patients who lack mental capacity cannot pass this initial

hurdle. The Commission is aware of one case where a patient with learning disability and

debilitating obsessive compulsive disorder might benefit greatly from NMD but cannot be

considered for it because he could never give valid consent. It is arguable that the law

discriminates against patients without capacity in this respect, and that this could be

challenged on human rights principles. We therefore welcome the Government’s proposals

in the draft Mental Health Bill of 2002 to allow the High Court to declare on a case-by-case

basis that the administration of NMD to an incapacitated patient would be lawful.

Deep-brain stimulation 

10.65 Deep brain stimulation is a procedure involving the implantation of electrodes in the brain

that are activated by the patient through an external stimulator. Its use is mainly in

Parkinson’s Disease, but it has also been applied to some neurological conditions such as

severe tremor, dystonia and chronic pain, and it is being used experimentally in the treatment

of obsessive compulsive disorder and depression. The Commission has been asked by practi-

tioners to comment on whether the treatment should be considered to fall within the scope

of the 1983 Act.

10.66 Clearly any use of the treatment for physical disorders such as Parkinson’s Disease or

chronic pain would be outside of the Act’s scope. Uses for other neurological conditions,
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such as severe tremor or dystonia, would also fall outside the scope of the Act unless these

conditions were themselves caused by concomitant treatment for mental disorder, such as

neuroleptic medication. Where the aim is to treat obsessive compulsive disorder or

depression, the treatment clearly does come within the potential scope of the Act.

10.67 The Commission understands that, although deep brain stimulation involves the implan-

tation of electrodes in the brain, it does not destroy brain tissue or function. If this is the

case, it seems that the treatment would not fall within the description at section 57 of “a

surgical operation for destroying brain tissue or for destroying the functioning of the

brain”, even though the procedure is in some sense reminiscent of neurosurgery for mental

disorder.

10.68 It would therefore appear likely that the treatment with deep brain stimulation of “informal”

mentally disordered patients (i.e. those who are not detained under the 1983 Act) is a matter

for common-law. For detained patients, section 58 safeguards will not apply, as the treatment

is neither ECT nor medication for mental disorder. The treatment must therefore fall within

the scope of section 63, for which neither consent nor a second opinion is required. Even

though we doubt that any doctor would, in practice, implant electrodes in a detained patient

without that patient’s consent, this would seem to make such action theoretically legal, if

perhaps particularly vulnerable to challenge under human rights law.

10.69 The Secretary of State has the power to determine that this treatment for mental disorder

should be regulated, whether in relation to detained patients or to all patients. Our

provisional view, which we would wish to be subject to wider consultation, is that it would

be appropriate to regulate the use of deep brain stimulation as a treatment for mental

disorder at least in respect of patients who are detained in hospital for treatment, perhaps by

including it alongside ECT as a treatment falling within section 58.

Recommendation 42: The Secretary of State should consider the regulation of deep-
brain stimulation in relation to its use as a treatment for mental disorder, providing for
safeguards equivalent to those relevant to ECT treatment under the 1983 Act.
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11.1 Control and discipline issues, including the management of aggression and violence in

today’s institutional settings, continue to present many mental health professionals with

significant anxiety and challenge, because of the ethical dilemmas posed and the legal

framework within which they occur. Current legislation is inadequate in relation to the care

and treatment of those detained patients who behave in a challenging way, both in terms of

the legal authority upon which control and discipline are currently based and in terms of

the protection offered to patients by legislative regulation.

11.2 We have raised these issues in past Biennial Reports299. The passing of a new Mental Health

Act should serve as an ideal opportunity to address these issues and provide additional

guidance and, where appropriate, statutory regulation (see Chapter 6 of this report).

The human rights background

11.3 In our Seventh Biennial Report (1997) we wrote that “staff need to impose some order for

the sake of preserving the rights and safety of all”300. It is perhaps not yet widely appreciated

the imposition of order may be a requirement of human rights practice, rather than an area

of nursing care that has been restricted by the passing of the Human Rights Act 1998.

Human rights are popularly understood in relation to the negative rights of autonomous

individuals, such as the right not to be detained without cause, discriminated against, etc. It

is perhaps less widely understood, even amongst mental health professionals, that the

European Convention of Human Rights (ECHR) provides the State and its agents with

obligations that go beyond mere non-interference with individual freedoms. For example,

the right to respect for private life under Article 8 of the ECHR imposes positive obligations

on authorities to protect detained women’s privacy and dignity, and the right to be free of

degrading treatment (Article 2) imposes positive obligations on the State to protect people

against such treatment, not simply to remedy it after the event”301.
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299 see, in particular, Mental Health Act Commission (1997) Seventh Biennial Report 1995-7 chapter 10.2 and
Mental Health Act Commission (1999) Eighth Biennial Report 1997-9 chapter 10.1 -10.9. London: Stationery
Office

300 Mental Health Act Commission (1997) Seventh Biennial Report 1995-97. London: Stationery Office, chapter
10.2.1

301 House of Commons House of Lords Joint Committee on Human Rights (2003) The Case for a Human Rights
Commission: Sixth Report of Session 2002-03, Volume 1. HL Paper 67-I, HC 489-I. London, The Stationery
Office, March 2003. See, in particular, paras 26-28.



11.4 It is therefore not in the spirit of human rights-based practice to detain a person in

surroundings where they might feel threatened or intimidated by the behaviour of other

detainees, or at risk from their own actions. Thus the maintenance of orderly and civilised

conditions in hospital wards through control and discipline of detained patients is a positive

obligation on healthcare providers.

The current legal position

11.5 It should be remembered that action to bring to an end actual or threatened criminal

behaviour is permitted under common law, subject to such an action being proportionate to

the actual or threatened behaviour. Thus staff should not feel inhibited from intervening to

prevent physical or sexual assault, possession or selling of drugs, theft or serious damage to

property. Limited legal powers can also be gleaned from existing statute other than the

Mental Health Act 1983: for example, section 3(1) of the Criminal Law Act 1967 enables a

member of staff in a mental institution to use reasonable force to prevent a patient from

committing an assault.

11.6 A patient detained under mental health legislation retains all civil rights that are not taken

away expressly or by implication by the detention (Raymond v Honey [1982]). The 1983 Act

does not provide any formal framework equivalent to that which enables prison staff to

discipline inmates. Because of this, some hospital staff may feel vulnerable when enforcing a

disciplinary environment, even the relatively innocuous day-to-day ‘house rules’ of a ward

environment. However, case law has determined that there are powers of control and

discipline resultant from the detention of patients under the 1983 Act. The leading case of

Poutney v Griffiths [1976] held that a nurse on duty in a High Security Hospital had the

function of controlling detained patients. In R v Broadmoor Special Hospital and the Secretary

of State for the Department of Health ex p S, H and D [1998], the Court of Appeal confirmed

this in deciding that there were “necessary incidents of control flowing from the power of

detention for treatment”, and hospitals were entitled to give precedence to the interests of the

patients as a whole over the interest of individual patients. Upholding the right of Ashworth

Hospital to restrict a male patient’s freedom to dress as and assume the appearance of a

woman, the courts determined that powers of control and discipline implied by the Act can

be lawfully applied provided that they are compatible with ECHR rights; reasonable; and for

the purposes of detention and/or treatment, rather than for some ulterior purpose (R (on the

application of E) v Ashworth Hospital Authority [2001]).

11.7 Although all of the leading cases on this issue concern high secure care, the argument that

the Act provides associated powers of control and discipline was accepted in a number of

cases relating to other security sectors, including R v MHAC ex p Smith [1998] and S v

Airedale NHS Trust [2002]. Powers of control and discipline related to the detention and

treatment of patients may therefore be assumed at all security levels, although the reason-

ableness of any measure of control or discipline may have to be considered as proportionate

to the security needs of any particular environment.

11.8 The broad definition of “medical treatment for mental disorder” at section 145 of the Act

encompasses “care, habilitation and rehabilitation under medical supervision”. This broad

definition has been taken by the courts to include many control and discipline measures,
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including seclusion (see 11.13 below). Such measures can therefore be lawfully imposed

upon any patient in the absence of consent under the authority of section 63 of the Act,

provided that the measure is taken under the direction of the patient’s RMO. It seems

unlikely that the decision in B v Ashworth [2003] (see Chapter 3.40 et seq above) will

constrain the uses of such control and discipline measures, unless it can be argued that any

such measure is of limited application to certain legal classifications of mental disorder.

11.9 This grounding of the authority for control and discipline measures in section 63 inevitably

leads to interventions being couched in therapeutic language. In some cases, this provides a

useful reminder to authorities with the power of control and discipline of the purpose of

their endowment, and it should also serve as a limit on the application of such powers.

However, it can also serve as a euphemism to mask actions that amount to punishment,

reinforcing unquestioning attitudes of staff and cutting off patients from any means of

appeal or complaint.

11.10 It is doubtful that all aspects of rules and penalties designed to enforce reasonable conduct

can be construed honestly as treatment for mental disorder. For instance, it seems evident

that the control of noise, smoking, and offensive language on a ward may help to maintain

the therapeutic environment and therefore have an overall therapeutic aim, but it is less

plausible to describe action taken to stop any particular patient from smoking in a non-

smoking area as part of that patient’s treatment. It is certainly the case that “patient-

contracts” used to set out and agree house rules for informal patients are not generally

cloaked in therapeutic terminology.

11.11 Some legal experts have called for the control of patient conduct to be formalised in written,

published policies. Such policies would define behaviours calling for sanctions; specify the

likely response in terms of loss of privilege or closer confinement; and provide procedures for

appeal against penalties imposed302. Such an approach no doubt has its own dangers, of which

the risk of inflexible responses that are blind to patients’ conditions and capacities may be the

most obvious. Nevertheless we would welcome a broader debate on these complex issues.

11.12 In our view, issues pertaining to control and discipline in hospitals will continue to be of

central concern both to mental health professionals and to the courts. We urge Government

to attend to them at a policy level, whether through regulation, Code of Practice guidance or

lower-level advice. We explore some specific areas in more detail below.

The legal and ethical basis for seclusion and restraint

11.13 The Munjaz judgment of July 2003, which we outline at Chapter 3.2 et seq above, confirmed

previous findings that a power to seclude may be assumed from the general powers of

detention under the 1983 Act303. It also allowed that authority to seclude may be found

under section 63 of the Act304. This is because the broad interpretation of “medical

treatment for mental disorder” on which that section relies extends, in essence, “from cure
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304 ibid. para 45.



to containment” 305. Therefore it would seem that the authorities established for seclusion

must extend to other forms of control, such as the physical restraint of patients.

11.14 Although the 1983 Act itself provides no particular safeguard or limitation the powers to

seclude that it implies, the court in Munjaz [2003] ruled that such powers must be operated

consistently and transparently within limits set by domestic law to meet the requirements of

the European Convention. In particular, seclusion used improperly or without due regard

to the welfare of the patient could violate Article 3 of the ECHR (prohibiting degrading

treatment or punishment) 306, and Article 8 (determining the right to a private life) may be

engaged where treatment, although not so severe as to amount to degradation, does infringe

upon a patient’s moral or physical integrity without good cause307. The court determined

that the Code of Practice is the means by which the State undertakes its duty to ensure that

public authorities operate powers consistent with the requirements of the ECHR. Seclusion

that is not practiced in accordance with the Code’s guidance will, unless departure from

such guidance can be justified as necessary in an individual patient’s case, therefore fail to

meet the requirement of legality set by the ECHR.

11.15 The Code of Practice guidance on the use of seclusion and restraint (chapter 19) is grounded

in the notion of seclusion or restraint being immediately necessary responses to take control

of dangerous situations. For this reason, the Code distinguishes between seclusion and “time

out”, where the latter is a behaviour modification technique and will, therefore, be a part of a

patient’s treatment plan. The Code provides guidance on requirements of good practice in

seclusion and restraint interventions, and requires hospitals to have operational policies on

their use. Sample policies and forms for record keeping in relation to both seclusion and

restraint are included within the Institute of Mental Health Act Practitioners’ Policy

Compendium, produced in 2002 in conjunction with the Commission308.

11.16 The fact that legal authority for restraint and seclusion stems from a definition of treatment

should not disguise the fact that such interventions are only justifiable in practice terms when

used as a means of containing severely disturbed behaviour likely to cause harm. Seclusion

and restraint are legitimate neither as forms of clinical treatment nor punishment.

Mental Health Act Commission findings and concerns regarding seclusion practice 

11.17 We continue to monitor and encourage services’ compliance with the guidance given in the

Code of Practice. In addition, our last two Biennial Reports provided advice on seclusion,

which has been endorsed by the NHS Zero Tolerance Campaign, and listed Commission

concerns with the proper use and recording of seclusion309. Our concerns remain as follows:
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discussion.

306 Munjaz [2003] para 53-55

307 Munjaz [2003] para 65

308 Institute of Mental Health Act Practitioners (2002) Mental Health Act 1983 Policy Compendium. May 2002.
pp20 & app.6. See Appendix E  below for publication details.

309 see Mental Health Act Commission (2001) Ninth Biennial Report, 1999-2001, Chapter 4.38 – 4.44. This also
includes a summary of the Eighth Biennial Report’s advice upon seclusion, originally published in Mental
Health Act Commission (1999) Eight Biennial Report 1997-1999, Chapter 10.16 – 10.25. London: Stationery
Office 
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✱ Detention in a small and featureless room is oppressive for anyone, but particularly for a
mentally disordered person it may exacerbate feelings of isolation, despair or anger,
worsen delusions or hallucinations, or even bring about the behaviour that it is designed
to prevent.

✱ Staff using seclusion may, in some cases, have motivations other than the urgent need to
manage a potentially dangerous situation, which is the sole legitimate reason for
instigating seclusion. In particular, misplaced therapeutic aims or punitive intent can
appear to underlie some episodes. It is important, therefore, that the reasons for
seclusion episodes are carefully recorded and monitored by services.

✱ The physical environments used for seclusion may have poor facilities or be unfit for
purpose, whether in terms of dignity and privacy or for more immediate safety consid-
erations. It is common for there to be no washing or toilet facilities in seclusion rooms.
Some rooms are badly situated in relation to the wards they serve, so that patients have to
be escorted through public spaces or through dangerous environments, such as
stairways, to reach seclusion facilities.

✱ The records of observation and actions during seclusion episodes are not always kept
well, either through simple omission or due to illegible, cramped entries on badly
designed forms.

Many services have taken up our recommendation in the Ninth Biennial Report that these

concerns be addressed in their own monitoring and audit of seclusion episodes. However,

even among the services who submitted voluntary self-assessments to the Commission,

40% failed to report any monitoring and audit procedures (see Figure 30 below), and only a

quarter of wards that we visited to collect seclusion data could produce any recent audit

material310. It would seem that safeguards relating to seclusion practice are developing

patchily across the country.

Recommendation 43: Minimum standards should be established for seclusion
facilities, taking account of physical risks to patients of badly designed or equipped
seclusion rooms, and seclusion practice, particularly in relation to record-keeping (see also
recommendation 44) and monitoring/audit. Such a requirement should eventually be set
by the next Mental Health Act itself, but in the meantime could be established for NHS
facilities by Government Directive, and by agreement/contract with the independent sector. 

11.18 Over 2002/03 the Commission started a systematic collation of data on seclusion practice.311

We show some of our detailed findings in Figure 31 below, but wish to particularly draw

attention to the rate of failure against the most basic requirements of physical environment

set by the Code of Practice, Chapter 19.22. Whilst we make no claim for the statistical signif-

icance of these figures in relation to practice across all services, the numbers of services who

acknowledge not meeting requirements of the Code of Practice is notable. The Code

requires seclusion facilities to:

310 Of 56 wards with seclusion facilities visited over 2002/03, only 15 could produce the results of the most recent
audit of seclusion practice. Of these, only six could show that any recommendations arising from this had
been actioned.

311 see Chapter 19.11(c) on the use of Commission Visiting Questionnaires (CVQs).



✱ provide privacy from other patients (52% failed) 

✱ enable staff to observe the patient at all times (46% failed)

✱ be safe and secure (68% failed) 

✱ not contain anything which might cause harm to the patient or others (68% failed)

✱ be adequately furnished, heated, lit and ventilated; and (77% failed)

✱ be quiet but not soundproof with some means of calling for attention. (39% failed)

Fig 30: Self-assessments of 72 hospitals/Trusts in relation to progress against Commission Ninth

Biennial Report Recommendations 42 and 43312

11.19 At the time of writing, we had available for analysis data from 113 individual seclusion

records examined by Commissioners over the last year. Of these, 93% (105) recorded clear

reasons for the instigation of seclusion, but only about 70–72% (79 – 82) were considered by

Commissioners to be ‘detailed contemporaneous records’ as required by the Code of

Practice at chapter 19.23313. Compliance with all of the requirements of the Code’s chapter

19.23 was much rarer: only 53% of records (60) were countersigned by a doctor and senior

nurse, and less than half (53, or 47%) were cross-referenced to a special seclusion book or

forms giving step-by-step account of the seclusion procedure.

11.20 In a quarter of seclusion episodes monitored (29, or 26%), the need to continue seclusion

had not been reviewed according to the requirements of the Code at chapter 19.21.

Following the Munjaz judgment, failure to follow these requirements of the Code may

constitute unlawful practice. We strongly advise hospital managers to review their policies

and procedures to ensure that they are operating within the law.

11.21 The Commission’s particular concerns about the use of long-term seclusion are discussed at

Chapter 12.23 et seq below.
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Are written policies available, understood
and followed in practice ?

Is the staff complement adequate in number
and training to implement policy ?

Are there at least annual in-house
reviews with Board reporting ?

Is there on-going audit leading to
remedial action on issues raised ?

n. % n % n % n %

19 26.4 3 4.2 8 11.1 42 58.3

22 30.6 1 1.4 24 33 27 37

21 29.2 9 12.5 11 15.3 31 43

21 29.2 9 12.5 16 22.2 26 36.1

N/A Red Amber Green

Seclusion monitoring and reduction policies

312 Based upon a voluntary (and therefore self-selecting) return of 72 self-assessment forms, representing
approximately a quarter of all detaining hospitals in England and Wales. The Commission’s Ninth Biennial
Report Recommendations 42 & 43 state that hospital managers should audit the use of seclusion regularly to
ensure proper use, taking account of Commission concerns. When seclusion use is high, a monitoring plan
should be introduced which includes monitoring the effects of any change in management regime on the
attitude and behaviour of patients.

313 81 records (72%) showed a report on the patient’s condition and behaviour every fifteen minutes, as
required by the Code of Practice paragraph 19.20, although Commissioners reported only 79 of these to
meet their expectation of a record as described by the Code at chapter 19.23.



Fig 31: Data collected by the Commission on physical aspects of seclusion facilities, England and 

Wales, 2002–03

11.22 Patients should have access to quiet space and opportunity to be alone without seclusion

procedures being instigated, as there should be no need for them to be locked into or in any

way “confined” in a room. In our Sixth Biennial Report we reported the policy decision to

terminate the need for “self-seclusion” in high secure hospitals, as patients’ rights to privacy

and opportunity for time alone was to be respected, for instance by the installation of

privacy locks on patients’ rooms314. The recognition of patients’ right to privacy and time

alone has been slow to spread across all psychiatric services. The Commission will be

undertaking further work in this area in the coming year (see Chapter 19.19 below).
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Privacy and dignity

Is the facility located in a quiet area of the ward? 36 64.3 18 32.1 2 3.6

Is it isolated from living and sleeping areas on the ward?  25 44.6 29 51.8 2 3.6

Does it offer privacy from other patients, visitors and other passers-by? 26 29.2 29 51.8 1 1.8

Is the facility clean? 50 89.3 1 1.8 5 8.9

Can staff regulate room temperature?  12 21.4 43 76.8 1 1.8

Can staff regulate room ventilation?  27 48.2 26 46.4 3 5.4

Are there separate shower / bathing facilities for a secluded patient? 10 17.8 45 80.4 1 1.8

Are there separate lavatory facilities for secluded patients? 24 42.9 32 57.1 - -

Are disposable urine bottles and bed-pans available in case of need? 50 89.2 3 5.4 3 5.4

Safety and security

Can all the room be seen from outside through an observation panel? 28 50 26 46.4 2 3.6

Can staff observe the patient without being obtrusive? 45 80.4 9 16 2 3.6

Does the seclusion room door open outwards? 55 98.2 - - 1 1.8

Are there any sharp corners within the seclusion room?  15 26.7 38 67.9 3 5.4

Is there anything in the room that may be used as a weapon? 8 14.3 47 83.9 1 1.8

Are the light fittings out of reach, even if patient stands on the bed?  37 66 16 28.6 3 5.4

Are the light fittings made of unbreakable materials? 35 62.5 14 25 7 12.5

Is the bed-frame suitably secured to the floor?  33 58.9 9 16.1 14 25

Is the bedding tear-resistant? 29 51.8 16 28.6 11 19.6

Is the mattress thick and firm enough to prevent suffocation? 45 80.4 6 10.7 5 8.9

Does the mattress have a tear-resistant, waterproof cover? 46 82.2 4 7.1 6 10.7

Are the furniture and fittings in the seclusion room suitable? 48 85.7 7 12.5 1 1.8

Can the patient call for attention by some means 32 57.1 22 39.3 2 3.6

(e.g. buzzer /intercom)?

n % n % n %
Red Amber Green

Physical aspects of seclusion facilities

314 Mental Health Act Commission (1995) Sixth Biennial Report 1993-5. London: Stationery Office p120



Seclusion and medical staffing 

11.23 The fact that seclusion procedures must now comply with guidance of the Code of Practice

to be lawful (see 11.14 above) may cause difficulties in some smaller units where, for

example, 24-hour medical cover is not provided on-site. Unless arrangements can be made

for the immediate attendance of a doctor when seclusion episodes last for more than five

minutes, and for four-hourly medical reviews of the need to continue seclusion, it may not

be practicable for such units to use seclusion as an intervention. It seems highly possible to

the Commission that resource limitations would not be judged to be an acceptable reason

for systematic departure from the Code’s guidance in this area in the face of a legal

challenge. Units whose medical staffing will not provide 24-hour cover following

implementation of the Working Time Directive in regard to junior doctors’ contracted

hours may experience similar difficulties. Whilst we appreciate that this may be

inconvenient for the managers of such units, limitations on the use of restraint practices and

seclusion in non-medical staffed units may justified on safety grounds as well as because of

this possible change in the law315.

Recommendation 44: The Commission urges Government to consider the practical
problems faced by services without 24 hour medical staffing in meeting basic safety
requirements and the requirements of the Code of Practice when operating the powers
provided by the Act, particularly in emergency interventions.  The Commission particularly
urges Government to consider: 

✱ what additional resources may be needed by such services, whether in terms of staffing, training or
facilities; 

✱ to consider whether certain types of response to emergency situations (such as seclusion) should be
permissible to such services; and

✱ what guidance might be offered to services on these issues.

The need for statutory regulation

11.24 The Commission has argued for the passing of new legislation to be taken as an opportunity

to reconsider and strengthen advice and practice requirements relating to seclusion and

restraint. Notwithstanding the fact that the Court in Munjaz [2003] has given the Code of

Practice greater legal weight (a move that was opposed by the Department of Health at first

instance hearing), we believe that it is now appropriate to provide a framework of statutory

regulation around these important issues. We have therefore suggested, in our responses to

the consultations over the next Mental Health Act, that the following should be considered

in the formulation of new mental health legislation:

✱ Statutory requirements/limitations in relation to the institution, recording and
monitoring of seclusion (including its duration) and time-out;

✱ Statutory requirements in relation to the environment used for the purposes of seclusion;
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315 The Commission is particularly concerned about the practice of seclusion without medical supervision
following the death of David Bennett (see Chapter 16.18 below). In relation to medical staffing and
emergency measures, see also the introduction to this report (Chapter 1.6); and, on urgent treatment under
section 62, Chapter 10.32 above.



✱ Statutory requirements in relation to the provision of food and drinks and other basic
amenities to patients subject to seclusion;

✱ Statutory requirements/limitations in relation to the removal of clothing and/or
bedding from patients subject to seclusion, and in relation to  “protective”
clothing/bedding;

✱ Statutory requirements/limitations on the use, recording and monitoring of physical
restraints and in the training of staff in such procedures;

✱ Statutory requirements in relation to the locking of wards;

✱ Statutory requirements as to the qualifications of staff who institute the above; and 

✱ Statutory requirements in relation to observation and care of patients who are at risk of
self-harm or of harm to others.

11.25 Regulations could introduce statutory documentation for episodes of seclusion and serious

restraint, both as a means of ensuring that actions and their justifications are considered

and recorded, and to direct that certain actions be undertaken through requirements to

record their having taken place.

Recommendation 45: Statutory documentation should be introduced under the next
Mental Health Act to require records of specific actions in relation to seclusion and certain
forms of restraint.

11.26 The Commission is aware of ongoing work by the National Institute for Clinical Excellence

(NICE) in reviewing research relating to the use of seclusion and restraint so as to develop

practice guidelines. We look forward to the publication of NICE’s draft guidelines and good

practice points and to participating in the ensuing discussion over their final form. NICE’s

consideration of good practice guidelines will be able to draw a raft of existing and

previously issued guidelines, including:

✱ the current Mental Health Act Code of Practice, Chapter 19;

✱ the Mental Health Act Commission Ninth Biennial Report recommendations 42 – 45;

✱ the IMHAP Policy Compendium guidance on seclusion and restraint policies;

✱ the Police Complaint Authority’s Policing Acute Behavioural Disturbance, (revised March
2002)316;

✱ guidance on restrictive physical interventions in relation to people with learning disabil-
ities and autistic spectrum disorder, issued by the Department of Health and
Department for Education and Skills in July 2002317;

✱ the resource sheets made available by the Department of Health as a part of its Zero
Tolerance campaign on managing violence in health services318;
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316 available from www.pca.gov.uk 

317 Department of Health & Department for Education and Skills (2002) Guidance for Restrictive Physical
Interventions – How to provide safe services for people with Learning Disabilities and Autistic Spectrum
Disorder. London: Department of Health  July 2002. www.doh.gov.uk/learningdisabilities

318 www.nhs.uk/zerotolerance



✱ the Royal College of Psychiatrists’ 1998 report, The management of imminent violence:
Clinical practice guidelines to support mental health services guidance; and 

✱ the UKCC (now the Nursing and Midwifery Council) report, The recognition, prevention
and therapeutic management of violence in mental health care, published in February
2002319.

In the Commission’s view, this raft of guidance requires consolidation and official sanction,

so that detailed guidance with formal status and legal weight underlies statutory regulation.

Safety and restraint 

11.27 Restraint is widely practiced across mental health services that detain patients under the

1983 Act. The varied forms that restraint may take are alluded to at Chapter 19.6 of the Code

of Practice, which suggests that restraint must be seen as a continuum from verbal

instruction to physical intervention designed to take control of and diffuse a dangerous

situation by limiting a patient’s freedom for as short a time as is possible.

11.28 Chapter 19.5 of the Code of Practice provides a substantial list of general preventive

measures that hospital managers and staff can take to reduce problem behaviour on wards

and thus reduce incidences of control and restraint. Although managers must attend to

issues of safety in using restraint, it is also imperative that they consider these issues so as to

avoid aggressively coercive practice where possible320.

11.29 In Chapter 16.18 below we highlight the case of David Bennett, the inquiry into whose death

is is expected to report as we go to press. The restraint episode that was ongoing at the time of

his death was sparked by behaviour resulting from racial abuse directed at Mr Bennett. The

Commission continues to emphasise the need for good operational policies that deal

promptly with patient to patient racial or other abuse, bullying or goading, and avoid singling

out the victims of such actions for special treatment that make them feel doubly victimised.

11.30 There are clear dangers inherent in the use of restraint, as evidenced by the unlawful killing

of Roger Sylvester as a result of a restraint episode in 1999. The particular dangers of

positional asphyxiation in psychiatric patients may be enhanced by side effects of

medication; excited delirium, prolonged struggle or exhaustion; and obesity or underlying

ill health321. It is important that patients’ previous histories are well established when they

are deemed at risk of requiring restraint.

11.31 Patients will often react to restraint episodes with anger and a sense of injustice, often

refusing to accept the justification of the intervention after the event. Restraint episodes can

be particularly distressing for patients who have suffered sexual or physical abuse and staff

should be aware of such issues through patients’ care-plans regarding restraint practice. It is

important that patients are told as much as possible of the reasons for their restraint during
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319 available on www.nmc-uk.org

320 The Commission acknowledges the Government guidance already is available, although this has limited
application to the care of the majority of detained patients: see Department of Health and Department of
Education & Skills (2002) Guidance for restrictive physical interventions: how to provide safe services 
for people with learning disability & Autistic Spectrum Disorder. Available from the website
www.doh.gov.uk/qualityprotects/index.htm.

321 see also Police Complaints Authority (2003) Safer Restraint: Report of the conference held in April 2002 at
Church House, Westminster. London: PCA. www.pca.gov.uk. p10-12. The Roger Sylvester inquest verdict was
reported widely in October 2003: see, for example, Rebecca Allison & Vickram Dodd Council Worker
Unlawfully Killed by Police Guardian, 4 October 2003; Stephanie Marsh Black Man Unlawfully Killed in
Custody Times, 4 October 2003.



the intervention itself, provided with care and support immediately after an incident322, and

that the requirements of the Code of Practice regarding post-incident visits to the patient to

talk about the incident and ascertain any complaints are met.

11.32 The Code of Practice requires the use of restraint to be recorded in various ways: individual

patients’ care-plans should state under what circumstances physical restraint should be

used, what form it will take and how it will be reviewed. All episodes of such restraint should

be carefully documented and reviewed. Reasons for decisions to allow physical restraint in

any care-plan, and for each episode of physical restraint that takes place, should be carefully

recorded in the patient’s notes. The Commission recommends that policies dealing with

practice issues where restraint may be used, such as policies on holding powers under

sections 4, 5 or 136, should explicitly state the need for records to be made of any physical

restraint. Of 69 section 5(2) policies examined on Commission visits in 2001/02, less than

half (32) instructed staff on recording requirements if restraint had been used323.

11.33 In our Ninth Biennial Report we recommended that all services should ensure that each use

of Control & Restraint is immediately reviewed, with regular audits to ensure that

management and training lessons are learnt. Figure 32 below, taken from the voluntary

returns on progress against such recommendations in 2002, provides an indication that this

recommendation has yet to be universally adopted.

Fig 32: Self-assessments of 72 hospitals/Trusts in relation to progress in implementing Commission 

Ninth Biennial Report Recommendations 44 and 45324

Are written policies available, understood
and followed in practice ?

Is the staff complement adequate in number
and training to implement policy ?

Are there at least annual in-house
reviews with Board reporting ?

Is there on-going audit leading to
remedial action on issues raised ?

n. % n % n % n %

2 2.8 5 6.9 12 16.7 53 73.6

1 1.4 0 0 26 36.1 45 62.5

2 2.8 14 19.4 15 20.8 41 56.9

2 2.8 11 15.2 22 30.6 37 51.4

N/A Red Amber Green

Maintenance and monitoring of control and restraint procedures

322 Mental Health Act Commission (2001) Ninth Biennial Report 1999-01. London: Stationery Office,
Recommendation 44.

323 Research conducted for the Department of Health concluded that, as well as having little specific human
rights focus, available C&R training gave no specific training in report writing, statement making and the
linking of physical skills training to reporting process and post-facto evaluation of interventions. Such
recorded evaluation would be important as a demonstration of the reasonableness and necessity of an action
in the light of subsequent legal challenge, as well as a basic element of good practice. (see Bleetman, A and
Boatman P (2001) An Overview of control and restraint issues for the health service. DOH commissioned
report).

324 Based upon a voluntary (and therefore self-selecting) return of 72 self-assessment forms, representing
approximately a quarter of all detaining hospitals in England and Wales. The Commission’s Ninth Biennial
Report Recommendations 44 and 45 state that each use of control and restraint should be reviewed, with
post-incident care and support, including a visit by a senior officer, arranged for the patient concerned.
Regular audits should aim to eliminate poor practice and highlight training needs.
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11.34 The apparent slow take-up of the Commission suggestions appear to us to indicate further

the need for statutory regulation as discussed at 11.24 above.

Mechanical Restraint 

11.35 Few subjects in psychiatry have darker or more reviled histories than the use of mechanical

restraints. The founding moment of enlightened psychiatry is regarded as Phillippe Pinel’s

striking off the chains from the inmates of the Bicêtre asylum in the 1790s325. Many lay

persons and even clinicians would be shocked to think that mechanical restraint has any

part in psychiatric practice in the UK today.

11.36 It is widely assumed that the Code of Practice states an absolute prohibition on the use of

mechanical restraints. In fact, paragraph 19.10 of the Code only states that “restraint which

involves tying (whether by means of tape or by using a part of the patient’s garments) to

some part of a building or to its fixtures or fittings should never be used”. The Code also

provides general guidance that staff, in taking decisions about methods of restraining

behaviour, must make a balanced judgment between the need to promote a patient’s

autonomy to move freely and the duty to protect that person from harm.

11.37 The Code makes no specific reference to forms of restraint used in other countries, particu-

larly the United States, such as belts to which wrist or ankle cuffs may be attached to limit the

movement of a patient’s arms. An ambulatory device of this type, especially obtained from

abroad, was in use in recent years to protect a patient in a High Security Hospital from

harming himself or others by restricting the full movement of his arms. The decision to use

the device was taken by the clinical team who were concerned that the only alternative was for

constant physical restraint by two or more members of staff. The device was employed with

the agreement of the patient concerned, and is no longer in use as the patient’s mental

condition has considerably improved.

11.38 It is also the case that standard handcuffs are widely used, particularly in the transport

outside of hospital of patients detained in secure facilities. The Commission has been

approached for advice on this matter on a number of occasions. We accept that there is

nothing in law that would seem to prohibit the use of handcuffs in certain circumstances,

and urge authorities to ensure the Code of Practice principles are adhered to in making risk-

assessment decisions about their use. The policy of one Trust which contacted the

Commission on this matter required the use of handcuffs to be assessed as necessary by the

clinical team prior to use, and reviewed by post-incident analysis, with both processes being

recorded in the patient’s medical record. This would appear to be a good standard for other

Trusts that use handcuffs on their patients in any circumstances. We discuss the police and

their use of handcuffs at 11.45 below.

11.39 Acutely disturbed patients who present a danger to self or others are, perhaps surprisingly,

probably not the patient group that is most frequently exposed to forms of ‘mechanical
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325 see Gordon H, Hindley N, Marsden A and Shivayogi M (1999) The use of mechanical restraint in the
treatment of psychiatric patients: is it ever appropriate? Journal of Forensic Psychiatry Vol 10 No 1 April 1999
173-186. Gordon et al point to the element of romantic myth in the accounts of Pinel and other psychiatric
pioneers of non-restraint. As now, certain practices continued even if they were no longer recognised as
restraint.



restraint’. Frail elderly patients, or patients with severe learning disabilities, may require

bodily support at certain times to prevent dangerous falls or to provide basic mobility.

Some apparatus that is probably fairly widely used, such as chairs with harness-style straps,

may appear to breach the Code of Practice’s prohibition on the fastening of patients to

fixtures or fittings. The examples of outright abuse that the Code’s prohibition seeks to

guard against, such as patients being left tied to lavatories, overshadows a more complex

ethical area of the day-to-day care of patients who, in the main, are not formally detained

and are thus not subject to safeguards including oversight of the Commission326.

11.40 In this reporting period the Commission received a complaint from a third party who was

concerned at the use of harnessed and fixed chairs for specific elderly patients who were very

prone to falling. Although, by chance, the patients concerned were not detained under the

Mental Health Act and therefore outside our remit, the Commission did inquire about

practices at the unit. We were reassured by the explanations given, and by the clear evidence

that staff had considered whether the use of such harnesses was necessary and ethical. As

the complainant was not so reassured, we have corresponded further through his MP and

drawn the general issues to the attention of the Department of Health. We understand that

the use of harness arrangements such as this is not uncommon across the country.

11.41 The Commission is not advocating the use of mechanical restraint, but it does seem to us that

this difficult area needs to be openly discussed with a view to practice guidelines and statutory

regulation if possible. We commend this issue as an area of study under future monitoring

arrangements, which should be restricted neither by our limited remit nor, indeed, resources.

Recommendation 46: The Commission proposes the use of mechanical restraint in all
mental health services as a possible area of study under future monitoring arrangements. 

Requesting police intervention 

11.42 Liaison between social services and the police is discussed at Chapter 8.60 et seq above. It is

also conceivable that situations may arise where nursing staff require the help of the police

to control or resolve incidents in hospital environments. In our Fifth Biennial Report

(1993) we expressed our concern at police involvement in clinical situations, following

reports of police being called to assist in giving forcible medication327. Ward policies should

set out when it is appropriate to request the help of police and should generally discourage

their use in the day to day clinical management of patients. The Commission has heard of
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326 Gordon et al (see note 325 above) describe a  straw-poll taken at a Learning Disability section meeting of a
conference of the Royal College of Psychiatrists, where half of an audience of about 70 psychiatrists admitted
to having used some form of mechanical restraint for their patients at some time. “Chairs whose
construction immobilises clients” are listed as a form of restraint in Royal College of Nursing Guidance from
1999: Restraint Revisited – Rights, Risk and Responsibility. Guidance for Nurses Working with Older People
(now under review), although this guidance also recognises that “the most ordinary piece of equipment or
the most routine procedure – for example, catheterisation – could, in some circumstances, be regarded as
restraint” (p3). The Department of Health/DES publication Guidance for Restrictive Physical Interventions
(July 2002, see note 320 above) describes the use of arm-cuffs or splints to prevent self-harm in learning
disability or autistic spectrum disordered patients as a “low-risk” intervention (p11).

327 Mental Health Act Commission (1993) Fifth Biennial Report 1991-3. London: Stationery Office, Chapter
3.5(f)



some hospitals requesting police assistance on a regular basis for the administration of

psychiatric medication to refusing patients. This is an inappropriate use of police resources,

may raise questions of law (some police forces are concerned as to their legal powers in such

circumstances), and is surely an indictment of staffing and staff-training levels on the

hospital wards concerned.

11.43 In past reports, and following Chapter 8.62 above, we have also expressed our concern at

some police forces’ apparent heavy-handedness in assisting Mental Health Act assessments.

In our Fifth Report we warned that sending a number of police officers in riot-gear in

response to requests for assistance may worsen rather than help any situation likely to arise.

It is important that policies regarding contact with the police set out what kind of assistance

may be requested and expected.

11.44 Hospitals should have readily available policies on police involvement in incidents where

crime is concerned. Such policies should provide advice on the need to consider reporting

such incidents to the police, with a view to investigation and possible prosecution. Matters

to take account of may include the needs and wishes of victims (perhaps including require-

ments for potential criminal injuries compensation claims); the need for special

investigative expertise in relation to areas such as drugs concealment; and the making of an

effective record of any incident for legal and future risk-assessment purposes. However,

hospital staff must be cautious of involving the police in relatively minor incidents. The

police may resent being asked to take charge of a situation where nursing skills should

suffice. Where incidents are dealt with internally, full records of what happened and what

actions were taken must be made.

Use of police or private security firms in transporting patients

11.45 Where the police are required to help with the transport of patients, they will usually

consider handcuffing the patient. We recommend that this be taken into account when

requesting police assistance, if possible through a clinical risk-assessment prior to the

request being made (see 11.38 above). Similar consideration should be given when

involving private security firms to transport patients, as well as careful review of the

procedures and modes of transport used by such firms. We are aware of some detained

patients having been transported between hospitals, sometimes for considerable distances,

inside vans fitted with security cages and barely adequate seating. In one case a patient was

driven from Bristol to London (120 miles), in another from Aintree to Darlington (140

miles). In the latter case, the van had no windows and the driver was unable to see the

patient, who had no access to toilet facilities or drinking water during the non-stop journey.

Prior to the journey the patient had been given a high dose of Acuphase for sedation. There

were clear risks to the patient’s life in such circumstances. The patient was reported to be

traumatised and tearful upon arrival at the receiving hospital, and to have talked of “being a

monkey in a cage”. The Commission wrote a letter expressing our concern to the NHS Trust

responsible for making the transfer arrangements within a fortnight of the events described.

The Trust have subsequently accepted that the arrangements, which had also been used for

other patients’ transportation, were unacceptable, and agreed that future transfers would be

facilitated using transport facilities from another part of the Trust with appropriate

escorting staff.
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11.46 The Commission advises all authorities that are responsible for detaining patients to be

wary of delegating transport arrangements to other bodies without careful oversight of the

procedures and practical means employed. Practices that fall short of the requirements of

Chapter 11 of the Code of Practice may be found unlawful at legal challenge. We will draw

the attention of authorities, including purchasing authorities, to arrangements that are

inadequate in our view.

Recommendation 47: All authorities responsible for the use of the Mental Health Act in
the detention and treatment of patients should review their arrangements for the
conveyance of patients, ensuring in particular that such arrangements meet the standards
suggested by Chapter 11 of the Code of Practice.  

Searching and confiscation of patients’ property

11.47 Where the 1983 Act specifically deals with a control and discipline issue – the withholding of

patient’s mail328 – it is quite exacting about when the use of such a power is justifiable and

the procedures that are to be followed in doing so. In the formulation of new mental health

legislation similar attention could be given to wider aspects of interference with patient’s

property, from searching to confiscation.

11.48 Chapter 25 of the Code of Practice provides guidance on personal searches under current

legislation and requires hospitals to have a policy covering searching patients and their

belongings. Advice on policies is contained in the IMHAP policy compendium, produced in

conjunction with the Commission329. Hospitals should comply with the Code of Practice’s

guidance and ensure that:

✱ permission is sought prior to searches, with searches without consent being instigated
only after consultation with the RMO;

✱ searches are undertaken with due regard to patient’s dignity and privacy, with minimum
force and by a member of the same sex; and

✱ the patient is kept informed of what is happening and why.

There may be circumstances where necessity dictates that all of the above conditions cannot

be met. Where this is the case, it is important that a full record of the intervention and its

justification, with reference to individual risk-assessments, is made in the notes of every

patient involved. In the absence of such justification, the lawfulness of searching procedures

may be compromised (see Chapter 6.17 et seq above).

11.49 Chapter 25.3 of the Code of Practice causes some concern to hospital managers. Whilst

allowing that policies may extend to routine or random searching without cause, its

example of such a cause, taken from R v Broadmoor Special Hospital Authority ex parte S and

others [1998], is the definition of “special hospital” patients and as such could only apply

within high security services. This is unfortunate, as the judgment relied upon has wider

328 Mental Health Act 1983, section 134

329 Institute of Mental Health Act Practitioners (2002) Mental Health Act 1983  Policy Compendium. May 2002.
pp30 & app. 11. See Appendix E  below for publication details.

179



scope. In the Commission’s view, case law has established that random searching of detained

patients may be proportionate and therefore legitimate response where there is a pressing

social need, including, for example, where there is a chronic problem of drug-abuse on

wards of any security level. Lord Justice Judge in the above-mentioned case used as an

example a patient admitted to Broadmoor under section 3 of the Act, where 

an essential ground for the application and admission is that it is “necessary for the
health and safety of the patient or for the protection of other persons that he should
receive such treatment…”. It would be absurd, if having been admitted on the basis that
either of these two requirements had been established prior to his admission, the
criteria of the health and safety of the patient himself or the protection of other persons
were minimised during detention…the risk does not evaporate on admission330

It would appear that this particular argument relies more on the fact and purpose of civil

admission under the Act for the justification for random searching than it relies on the level

of security to which such a patient is admitted. It seems to be a logical extension of this

argument that, if the actual risk presents a need for random searching in any type of

establishment other than a High Security Hospital, then this argument still holds in respect

of powers in relation to detained patients. We are aware, however, that our suggested reading

of the judgment relies on conjecture. It would be helpful for Government to provide more

substantive guidance in the next revision of the Code of Practice or by any other means.

Recommendation 48: The question of the lawful authority for random searches at all
levels of psychiatric provision should be re-addressed by Government and the present
guidance at chapter 25.3 of the Code of Practice expanded.  

11.50 The Commission recommends that policies consider when it would be appropriate for

post-incident reviews following searches. Such reviews could include involve advocacy

services, or hospital managers visiting patients who have been subject to searches, in part to

ensure that patients feel they have a form of appeal and redress where they feel that they

have been subject to unnecessary, arbitrary or extreme measures. Such appeals could be

directed, in the first instance, through the NHS complaints procedure or its equivalent in

the independent sector.

Management of drug & alcohol abuse

11.51 From 1995 the Commission has been calling for better guidance in relation to the control

and management of substance misuse amongst detained mental health patients331. Over this

time the problems associated with drug and alcohol misuse on inpatient mental health units

have been growing and are now major concerns for many services. We are aware that some
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330 Judge LJ in R v Broadmoor Special Hospital Authority ex parte S and others [1998]

331 see Mental Health Act Commission (1995) Sixth Biennial Report 1993-5 p105-107; MHAC (1997) Seventh
Biennial Report 1995-7, p166-167; MHAC (1999) Eighth Biennial Report 1997-9, p 231-4, MHAC (2001)
Ninth Biennial Report 1999-01 p 49-51. London, Stationery Office.



services are adopting quite extensive security arrangements in an effort to address the

problems of illicit drug-dealing on and around mental health units, including the use of

CCTV, locked units, and regular police presence, sometimes with police dogs.

11.52 In our Ninth Biennial Report we recommended that all hospitals should provide their staff

with policy-level advice on managing incidents or suspicions of drug and alcohol abuse.

Our guidance has been highlighted in the IMHAP Policy Compendium published in

2002332. We highlighted some good practice in this area but called for central guidance to

help hospital managers and staff provide a consistent and effective response to the challenge

of substance misuse amongst their most vulnerable patients.

11.53 In the Ninth Biennial Report we suggested the following safety measures could be

considered where an individual patient is suspected or known to be abusing substances:

✱ increasing observation levels;

✱ restricting leave;

✱ searching property;

✱ limiting or supervising visits; and

✱ transfer to higher security.

We highlighted that such measures should only be taken as a result of objective, multi-

disciplinary risk-assessment on the basis of clinical need, and never as punitive sanctions.

11.54 In relation to ward-level actions, our Ninth Biennial Report recommended that policies

should cover the areas listed below, in relation to which we called for Department of Health

guidance on:

✱ expected actions where there is a suspicion of illicit drug use or supply, or of alcohol
consumption, whether by patients or visitors;

✱ expected action where there is knowledge of such illicit drug use or supply;

✱ powers of staff to search for and confiscate illicit drugs or alcohol;

✱ reassurance on the powers of staff to handle and dispose of illicit drugs that come into
their possession;

✱ expected arrangements with police services; and 

✱ expectations of service agreements between mental health services and drug and alcohol
services in relation to patients presenting with dual diagnosis.

11.55 The Department of Health’s Dual Diagnosis Good Practice Guide (2002) introduced the

policy of ‘mainstreaming’, bringing specialist drug and alcohol services together with mental

health services to provide integrated care for patients with a diagnosis of both mental

disorder who misuse substances333. The Commission is pleased to note this policy-level

action, especially as the publication promised guidance on dealing with drug misuse on

wards334. At the time of writing (October 2003), this guidance had yet to be issued.
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Sexual relations

11.56 Few issues relating to the care of detained patients are as difficult, and in the main part

avoided, as those relating to the sexual life of patients. Persaud and Hewitt have warned that,

in the absence of a professional consensus as to the kind of circumstances in which it will be

permissible to prohibit or permit conjugal relations, the domestic courts, influenced by the

ECHR, might impose practices which are prejudicial to psychiatric institutions and those

working within them335

11.57 Some boundaries are being established in law. In particular, R v Ashworth Hospital Authority

ex p RH (2001) held a High Security Hospital policy that does not permit patients to engage

in sexual activity for security reasons to be reasonable and that any infringement of human

rights arising from the application of that policy was justified. The hospital’s refusal to

supply condoms had been challenged on human rights grounds by a patient who was a

practising homosexual infected with hepatitis C.

11.58 The Sexual Offences Bill, which is likely to receive royal assent this year, will create new

offences of sexual activity with any person whose mental disorder incapacitates them from

giving consent, and offences where a care-worker engages in sexual activity with any

mentally disordered person in their care336. This should fill the serious gaps in current

offences specific to the sexual abuse of psychiatric patients. The present law (section 128 of

the 1959 Mental Health Act, which was not repealed by the passing of the 1983 Act), makes

it an offence for any man who is on the staff of a hospital to have extra-marital sexual

intercourse with a woman who is receiving treatment for mental disorder from that

hospital, or for any man who is the guardian, custodian or carer of a mentally disordered

woman to have extra-marital sexual intercourse with her. Consequently, a number of other

situations, such as those involving the abuse of male patients, can at the time of writing only

be construed under mental health legislation as the lesser offences of ill-treatment (section

127 of the Mental Health Act 1983)337.

11.59 It has been argued by some legal commentators that enabling prosecution of persons

engaging in sexual activity with mentally disordered persons is not necessarily the best way

to protect the latter338. The law at present criminalises heterosexual or homosexual activity

where at least one partner is severely mentally impaired, even where that partner is capable

of giving real consent to such activity and does so. Furthermore, even when a relationship is

of an exploitative nature, criminal conviction would be hampered by the victim’s perceived

ability to give evidence in court. One of the Law Commission’s original proposals for a

Mental Incapacity Bill was that it could provide a framework within which civil procedures

giving powers of entry to property, investigation and removal of mentally incapacitated
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334 ibid, p 31.

335 Persaud A, Hewitt D (2001) European Convention on Human Rights: effects on psychiatric care Nursing
Standard, 15, 44, 33-37

336 see Sexual Offences Bill, clauses 33-51.

337 Although at the time of writing (August 2003), the extant Sexual Offences Acts (1956, 1967) render unlawful
homosexual acts with a severely mentally impaired man.

338 Hoggett, B (1996) Mental Health Law Fourth Edition, London: Sweet & Maxwell, p229



persons subsequently deemed to be at risk might be applied in urgent situations to protect a

particular mentally incapacitated persons339. No such powers are provided by the draft

Mental Incapacity Bill published in 2003. However, the 2003 Bill does appear to retain a

mechanism whereby the expanded Court of Protection would be able to grant declarations

over a mentally incapacitated patient’s personal welfare that could restrict or prevent their

contact with abusive persons340. The exact scope of such declarations will perhaps be

clarified as the Bill is debated in Parliament.

11.60 Although the law has been slow to recognise forms of sexual abuse as offences, in general

detaining authorities have had little difficulty in setting appropriate boundaries in relation

to staff and patient relationships, and reflecting these boundaries in disciplinary measures.

Similarly, detaining authorities are generally aware that their duty of care towards detained

patients extends to protecting patients from undertaking harmful activity under the

influence of mental disorder. Most health providers will be prepared to prevent sexual

relationships that appear exploitative or coercive, or where patients appear not to be in

control of their sexual behaviour. Whilst most detained patients are not in conditions of

high security, there will also be security and safety considerations to take account of.

11.61 The day-to-day issues around patients’ sexual expression are much more problematic.

Patients are often not recognised as having sexual identities and needs. Sexual relationships

between patients or patients and their visitors may therefore be prevented, discouraged or

ignored, particularly by a lack of private space or access to contraceptive/disease prevention

products341. It may be that the raft of new offences created by the Sexual Offences Bill, which

includes offences of incitement and inducement to sexual activity, will further discourage

mental health workers from tolerant and permissive attitudes unless these are addressed at

policy level and sensible frameworks encouraged. Some mental health users and organisa-

tions have been opposed to the Sexual Offences Bill on the grounds that it could criminalise

the sexual expression of patients. We trust that Government will address such concerns by

ensuring that public authorities can and will apply new law in a way compatible with the

Human Rights Act and anti-discriminatory practice.

11.62 The vulnerability of detained women patients to sexual exploitation and abuse was

demonstrated in this reporting period by widely reported events at Broadmoor Hospital,

where it was discovered that many women patients had experienced sexual harassment and

abuse at the hands of male patients. We discuss general issues arising from this at Chapter

12.56 et seq below. Although we appreciate that the safety of women patients must be given

priority, we are concerned that moves towards total gender segregation in hospitals may

deny women, who are often in the minority in hospital environments, from access to the full

range of therapeutic and recreational activities.
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Patients’ physical health 

11.63 We welcome the Government’s minimum standard that “all patients in Psychiatric Intensive

Care Units & Low Secure Units will have core care underpinned by health promotion

activities (diet, exercise, substance abuse & smoking cessation)” 342 and trust that this

standard will extend to all psychiatric inpatient facilities. It remains the case that some

patients have limited access to medical facilities for the care of their physical health needs.

11.64 The Commission is frequently approached for advice as to what measures might be taken to

preserve or restore long-term detained patients’ physical health. Whilst it is clear that the

Act cannot be used to compel patients to undergo medical treatment that is not related to

their mental disorder, clinicians sometimes wish to know the extent to which aspects of the

hospital regime may be tailored to encourage certain health choices and discourage others.

Particular concerns are often patients’ nutrition choices, obesity, exercise and smoking. For

some patients, these lifestyle choices may be life-threatening.

11.65 It is conceivable that behaviour deleterious to physical health, even such as over-eating or

excessive smoking, may in some circumstances be derivative of mental disorder. In some

cases, patients may lose their mental capacity to the extent that they are not in control of

their actions. For other patients, who are not necessarily incapacitated by their mental

disorder, such behaviour can be a form of self-harming, or a means of “self-medication”

against the distressing symptoms of mental disorder and the side effects of its pharmaco-

logical treatment.

11.66 Mental health professionals should, of course, start from a position of respect for the

lifestyle choices made by patients. The fact of detention under the Act should not automat-

ically deprive a patient of their autonomy to make such choices. However, section 63 of the

Act does provide the RMO with the authority to direct the imposition of nursing care,

habilitation and rehabilitation for the treatment of mental disorder. If such nursing care

cannot be considered as treatment for the mental disorder as classified by the patient’s

detention papers, it must at least be a necessary prerequisite to such treatment343. For

patients lacking capacity, this provides a statutory authority for providing whatever nursing

care is in that patient’s best interests. For patients who retain capacity, the authority of

section 63 should be balanced by a careful consideration of the patient’s motives and beliefs

regarding their health and lifestyle choices.

Patients’ access to telephones

11.67 In 2001 the Commission issued a questionnaire concerning detained patients’ access to

telephones to all detaining authorities (NHS Trusts and independent hospitals). We received

229 responses from slightly under a third of all such authorities. Many respondent author-
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that treatments ancillary to the core treatment for mental disorder (in that case naso-gastric feeding of a
patient with borderline personality disorder whose refusal to eat was a form of self-harm) fell under section
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ities returned more than one questionnaire to reflect different practices operative across the

various units and security levels that make up their service.

11.68 The findings of our survey were as follows:

✱ The majority of services returning questionnaires (84%, or 193 questionnaires) reported
that they did not have policies relating to patients’ access to telephones.

✱ Overall, 54% (124) reported the imposition of some restrictions on patients’ access to
telephones.

✱ Ninety questionnaires (or nearly 40% of the total questionnaires returned) reported
restrictions on patients’ access to telephones in the absence of any operational policy. Of
these, 26 banned patients from accessing mobile phones completely.

✱ Of those questionnaires that indicated the existence of operational policies (36 question-
naires, or 14% of total returns) two indicated no restrictions to telephone access at all,
and two reported that restrictions were only imposed where individual risk assessments
determined them necessary. Ten questionnaires indicated that mobile telephones were
banned completely under operational policy guidance.

11.67 Given the high level of restrictions in evidence, it would clearly be better for all services to

establish operational policies in relation to patients’ access to telephones. Such policies

should aim to provide unfettered access insofar as this is consistent with patients’ care and

safety and the safety of other persons. Therefore, all restrictions on patients’ access to

telephones should ideally be imposed on an individual basis following a clinical risk

assessment.

11.68 The supervision of patients using telephones should be minimal and consistent with ECHR

Article 8 requirements to respect private and family life. All telephone policies should

identify those organisations and individuals to whom patients’ calls will be neither

prevented nor monitored, such as the Commission or a patient’s legal representative344.

11.69 We accept that certain units in the secure sector may need to impose blanket restrictions on

patients’ access to or use of mobile telephones for reasons of physical security. Similarly,

house-rules may govern when mobile telephones should be switched off, such as during

therapeutic sessions and specific activities. If units detaining patients are in hospital

environments where mobile telephone use is restricted to protect sensitive equipment, an

area where patients may go within the hospital site to use their telephones should be

identified and designated for use.

11.70 Risk-assessment may identify situations where concern for the safety of the patient or his or

her property suggests that a patient’s mobile telephone should be looked after by staff,

although telephones should not be confiscated solely because patients are denied any safe

place to keep or use them.

11.71 Special consideration should be given to children and adolescents. Minors may be subject

to restrictions imposed by their parents or carers, which staff should take into account.
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must have an unfettered right to telephone, for example, the House of Lords.



Overall, however, staff (particularly staff caring for minors on adult wards) should recognise

that mobile telephones may play an important part in young people’s social lives. We are

aware of very different approaches to young persons’ access to mobile telephones even

within the CAMHS sector, and have encountered some practices that seem unduly

restrictive.

Recommendation 40: Issues relating to patients' access to telephones should be
included in future editions of the Code of Practice, whether in relation to this Act or its
successor.    
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Forensic and secure
mental health services
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Structural tensions in High Security Care 

12.1 The historical isolation of the High Security Hospitals (HSHs) from mainstream psychiatric

provision has had a deleterious effect on their accessibility, culture and overall effectiveness.

We believe that this has long been recognised by Government and by the managers of

Ashworth, Broadmoor and Rampton Hospitals, and we welcomed this recognition in our

Ninth Biennial Report345.

12.2 Since at least 1996, when the three hospitals were designated special health authorities

responsible for providing services in much the same way as NHS Trusts, the Government’s

policy has aimed to end this isolation. This has been consolidated over the last four years

with the merging of all three High Security Hospitals with their respective local NHS Trusts.

The Government’s policy proposals published in 2002346 are clearly influenced by

recommendations of the Fallon inquiry that high secure services must be mainstreamed

through the creation of a regionally organised forensic network covering all levels of

security347. Performance management of High Security Hospitals has been devolved to

Strategic Health Authorities, who have received additional funding and a framework of

performance indicators. Initial steps to devolve commissioning responsibilities have been

taken, overseen at present by “relatively prescriptive” National Oversight arrangements348,

and further devolution looks likely. Social services provision within the hospitals have been

reconfigured on the recommendations of the Lewis Report into ‘social care services’, that may

involve probation officers and those skilled in disciplines such as child protection, learning

disabilities, welfare rights and rehabilitation. The first national standards for the provision of

such services in the High Security Hospitals were published in August 2001349. The

Government has stated that the hospitals are at a critical point in their development and that

a significant change agenda remains for their future350.
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345 Mental Health Act Commission (2001) Ninth Biennial Report 1999-01, London: Stationery Office. Chapter
5.1.

346 Department of Health (2002) New Arrangements for the Performance Management and Commissioning of
High Security Psychiatric Services. London: Stationery Office

347 Department of Health (1999) Report of the Committee of Enquiry into the Personality Disorder Unit, Ashworth
Special Hospital. Cm 4149-11 London: Stationery Office  para 7.3.1.

348 ibid, note 346, para 5.3.

349 Social Services Inspectorate (2001) National Standards for the Provision of Social Care Services in the High
Security Hospitals. CI(2001)16  London: SSI, August 2001. www.doh.gov.uk/scg/highsecurity.htm

350 ibid. para 5.4



12.3 We do not doubt that Government intends to break down the institutional isolation of High

Security Hospitals, but fear that this aim may yet be frustrated by competing concerns,

especially in relation to security matters. In our Ninth Biennial Report we questioned

whether the High Security Hospitals were taking on an increasingly custodial focus as a

result of the implementation of the November 2001 Security Directions351. The Commission

recognises the distinctive service provided by High Security Hospitals352, and our Ninth

Report acknowledged the need for an increased focus on security in the light of the Fallon

Inquiry report, but overall we remain concerned that the application of some aspects of the

Security Directions have continued to be unnecessarily damaging to patient care. We are

especially concerned that where Security Directions constrain High Security Hospital

managers’ autonomy to take decisions about the day to day running of their establishments

without good cause, this can only reinforce the isolation of such services from mainstream

psychiatric practice. This is a particular concern as we recognise that hospital managers are

sensitive to and willing to confront the worst aspects, considered from the viewpoint of

therapeutics, of their hospitals’ culture.

12.4 There has been some controversy over whether the 2000 Report on the Review of Security at the

High Security Hospitals (the Tilt Report)353 gave a sufficient focus to issues of ‘relational security’

(i.e. those aspects of security that are based in the treatment of patients, whether this is medical

treatment given under a treatment plan or wider therapeutic relationships and activities)354.

The Tilt report did conclude that physical and procedural security (i.e. the physical barriers to

escape and operational policies on searching, etc) must be attended to alongside an increase in

therapy and activity. However, the Security Directions issued in response to the Tilt report,

perhaps unsurprisingly, have focused on the more tangible aspects of security implemen-

tation. We focus on some specific aspects of concern at 12.18 et seq below.

12.5 It is a sad reflection that current policy directives on security appear to be less humane than

those produced over a decade ago. In 1992 the Director of Security of the Special Hospital

Service Authority (SHSA) stated as a guiding principle that “the most effective form of

security and, indeed, safety lies in the treatment of the patient”. This dynamic relational

security “begins with the patient and is essentially concerned with detailed knowledge of the

patients and their situation…it will extend to relationships and professional agencies

outside the hospital, so that although the institutional boundaries are very definite, effective

security can often have its roots in the community. The provision of education, rehabili-

tation and pastoral facilities as well as leisure and social activities all have an important part

to play…”355. This is, indeed, the security approach of mainstream psychiatry, and insofar

as the High Secure Hospitals fail to adapt this approach to their needs they will remain

outside of that mainstream to the disadvantage of their patients.
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351 see Mental Health Act Commission (2001) Ninth Biennial Report 1999-01, London: Stationery Office.
Chapter 5.23 – 5.34  

352 see, for example, Mental Health Act Commission (1997) Seventh Biennial Report 1995-7. London: Stationery
Office. Chapter 4.5.1

353 Department of Health (2000) Report on the Review of Security at the High Security Hospitals. London,
Stationery Office

354 see Exworthy T & Gunn, J (2003) Taking another tilt at high secure hospitals: the Tilt Report and its
consequences for secure psychiatric services in British Journal of Psychiatry 182:469-471 and correspondence
from Sir Richard Tilt, ibid. p548.

355 Kinsley, J (1992) Security in the Special Hospitals – a Special Task. Published as Annex F of Department of
Health (1994) Report of the Working Group on High Security and Related Psychiatric Provision [the Reed
report]. London, Department of Health.



Recommendation 50: Government should confirm its commitment to relational security
as the core security aspect of mental health services by ensuring a focus on the relational
security and treatment shortfalls within the High Security Hospitals that are discussed in this
chapter. 

The physical estate of the High Security Hospitals

12.6 Both Ashworth and Broadmoor Hospitals require considerable investment in the overall

fabric of the hospitals to bring all the wards up to the basic standard expected elsewhere in

the NHS356. Commissioners have noted structural limitations of the hospitals’ environment,

in terms of ensuring a pleasant living environment for all patients and in relation to such

issues as safety of seclusion facilities or access to fresh air (see 12.46 below), etc. In

Broadmoor Hospital, for example, it is not possible to deliver a safe and therapeutic

environment within the antiquated and sometimes listed Victorian facilities that make up

parts of the hospital. Hospital managers are unable to create appropriately sized wards

without hazards such as blind spots and ligature points. We are concerned at the message

provided to both patients and staff of the High Security Hospitals by high-profile

investment in physical security that is not matched by investment in improving these

conditions. There is a danger of creating cynicism amongst both patients and staff over the

therapeutic aims of the hospital regime, and thus engendering a ‘prison’ mentality amongst

both groups. We touch upon this in relation to the justifications for seclusion practice at

12.23 et seq below.

The stigmatisation of High Security Hospitals and their patients

12.7 We are very aware of the difficulties faced by the High Security Hospitals in providing

healthcare to a patient group that is popularly maligned and feared. Whatever gains are

made by anti-stigma campaigns such as those promoted by the Royal College of

Psychiatrists and Department of Health in encouraging better overall media presentation of

mental health issues (see Chapter 6.34 et seq above), much media coverage of the high

secure sector relies entirely on caricature, inaccuracy and cliché. One recent tabloid

newspaper’s attack on the humanity of patients in Broadmoor Hospital had a markedly

detrimental effect on the morale of the patient population357. We are also disappointed at

the behaviour of those tabloids that pay for personal health records that are leaked from the

hospital. Whilst we acknowledge the difficulties that the hospital management have in

identifying who is responsible for such leaks of personal information, we assume that the

theft and sale of a health record is a criminal offence and will be treated as such should the

opportunity for disciplinary and legal action arise. We recognise that media vilification of

this group of patients presents a challenging environment for Government policy makers

and hospital managers alike.
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Recommendation 51: We urge Government to consider ways in which patients in the
High Security Hospitals and other establishments can be protected from the theft or
publication of their personal health records and details of their hospital treatment
published.  Consideration could be given to creating specific offences under mental health
legislation that would apply to persons responsible for the unauthorised disclosure of
personal medical records, and any persons involved in their publication.  There would be
no reason why such offences should criminalise responsible whistleblowing, which need not
involve the disclosure of identifiable personal health records.    

12.8 In our response to the draft Mental Health Bill, we suggested to Government that it might

take the opportunity to reconsider and amend section 4 of NHS Act 1977 as a further

indication of its commitment to bringing high secure care into the mainstream of psychiatric

services. Section 4 of the NHS Act 1977 establishes a duty to provide “Special Hospitals” as

places with “conditions of special security on account of [patients’] dangerous, violent or

criminal propensities”. This terminology hinders the setting of high secure care within the

mainstream, both as a reinforcement of the separate “special” nature of the hospital service

and in its reinforcing of patient stereotypes. The language of the NHS Act 1977 continues to

have practical effect on services, particularly through citation in court depositions.

Recommendation 52: The Secretary of State should consider emendation of the
language of section 4 of the NHS Act 1977 to further the integration of high secure care
into mainstream psychiatry.      

Continuing inappropriate placements in high secure care  

12.9 It is now three years since the Tilt Report recognised that roughly a third of the patient

population in the three High Security Hospitals did not require conditions of security

equivalent to category 2 in the penal system and should be transferred to less secure

facilities. The report stated that it was inappropriate from a civil liberties viewpoint and in

terms of the efficient use of resources for these patients to remain in the hospitals358. We are

unable to provide an equivalent figure for today, given that patients are not routinely

assessed according to the criteria used by the Tilt review, but there continue to be a

substantial minority of patients who are ready for transfer or discharge, but are waiting for

Home Office approval, the identification of placements outside the hospital or an available

bed in such a placement.

12.10 Underlying this issue is a possible lack of clarity over the purpose of high secure care.

Following the Tilt review, the purpose of High Security Hospitals has been defined as

providing psychiatric care for those patients who need the equivalent of category B prison
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security. The hospitals themselves now see their purpose as diminishing the dangerousness

of their patients to a point where they can be transferred to conditions of lesser security. A

firm commitment to the category B definition would diminish radically the size of the High

Security Hospitals. However, the hospitals have continued to contain patients who cannot

possibly require such conditions of security, including patients with reduced mobility and

frail, elderly patients, many of whom have needed ground-floor accommodation because

they are unable to use stairs. The Commission continues to take the view that progress in

transferring this population out of the hospitals has been slow overall, although some

acceleration in arranging transfers has been noted in the last two years. However, it should

be remembered that, even since the Tilt Report’s publication, patients discharged from high

secure care have included a 94 year old woman, a teenager in a wheelchair and a blind

person with severely restricted mobility.

12.11 The implementation of the Security Directions whilst patients await transfer out of the

hospitals has intensified the need for patients’ transfers to be expedited. Increasing the

conditions of security for patients who do not require high secure care but are stuck in the

system can only make their inappropriate treatment worse. The reduction in rehabilitation

programmes resulting from the refocussing of the purpose of high secure care following the

security reviews may actually hamper such patients’ chances of being moved on, as many

medium secure units require High Security Hospital patients to have completed treatments

before transfer. It may be that the expectations of medium secure units need to be adjusted

to take account of the emerging role of high secure services, if the latter are to become the

equivalent of an acute service for the mainstream secure services provided by the medium

secure sector. For instance, medium secure units may have to accept patients whose rehabil-

itative needs have not been substantially addressed in high secure care, and provide such

treatment programmes in their less secure surroundings.

12.12 The main difficulties reported in relation to delayed transfers of patients out of the High

Security Hospitals are:

✱ Obtaining purchaser funding for patients’ care after transfer from high security.

Some purchasing authorities have appeared reluctant to fund patients’ care on their
transfer from high security. In some cases there are disputes over which purchasing
authority is responsible for patients who may have entered the psychiatric system at high
security level without previous service contact, or even a fixed place of residence.
However, not all disputes centre on complex cases. Some authorities simply do not seem
to want to take back the responsibility of a patient who has been within the high secure
system for a lengthy period of time. The Commission has attempted to help High
Security Hospital managers by raising particular cases of concern itself with the regional
authorities responsible for funding, and has noted some subsequent progress for some
Broadmoor patients.

✱ Finding suitable placements outside of the High Security Hospitals

In some case it is not funding but the identification of a suitable bed to receive patients
transferred from the High Security Hospitals that is the problem. This is especially a
problem in relation to the continued shortage of medium secure beds, as reported in our
last Biennial Report359

193



✱ Delays in obtaining Home Office permission for the movement of restricted patients.

Delays in receiving Home Office permission for trial leave or transfer of restricted
patients have been reported by all three hospitals during this reporting period, although
there are indications that the situation has improved in recent months. The Home
Office has undertaken to respond to all requests within eight weeks, but this timescale
excludes time spent “waiting for further information”. Delays in accessing further
information are not caused by the Home Office, but these can add considerably to the
process of receiving permission.

12.13 Internal transfers are also subject to delays and a source of frustration to patients and staff in

all three hospitals. Delays are caused largely by high bed occupancies across all levels of the

hospitals, from admission and intensive care wards to pre-discharge rehabilitation wards.

Patients who are identified as suitable to move from one level of nursing care to another may

become stuck because no spaces are available. In Rampton Hospital, for example, some

patients have been resident on “admission wards” for over three years. Although, in some

cases, patients have been transferred out of the high security system directly from such

wards, difficulties in moving patients across security or intensive nursing levels within the

hospitals probably impedes patients’ progress and is especially demoralising for patients.

Patients almost inevitably measure their own therapeutic progress by their movement

through the hospital structure. We discussed the problem of internal transfer delays in our

Ninth Biennial Report, and suggested the maintenance of a number of vacant places upon

the discharge of patients from the High Security Hospitals to free up other patients’

movement within the system. We continue to suggest that, despite the pressure for high

security places, this may be the best use of resources in the interests of patient care.

12.14 Patients’ placement within specific wards in the High Security Hospitals may determine

their access to specific therapeutic programmes or activities, although such access is also

under pressure across all facilities in the hospitals due to limited resources, including

staffing shortages (see 12.15 below). Outside transfers can be dependent upon the

completion of therapeutic work in hospital and delays in accessing therapies may therefore

not only be detrimental to individual patients’ care, but contributive towards the silting-up

of the high secure system and excessive transfer delays. In our last Biennial Report we

highlighted specifically the need for specialist services dealing with issues of addiction, given

the high incidences of drug and alcohol abuse in patients’ histories360. Even though we

suggest at 12.11 above that some rehabilitation treatment programmes could be provided to

patients outside of high secure care, it is important that programmes dealing with issues

that may lie at the root of patients’ mental health problems and index offences are available

to patients who cannot address past dangerous behaviour without such treatment.

Staffing   

12.15 Over this period we have seen evidence in all three High Security Hospitals of staffing

vacancies affecting services adversely. Staffing shortages inevitably lead to less therapeutic

staff-patient contact and fewer opportunities for patient activities. In one case, for example,
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a patient who had been granted Home Office permission for twelve escorted trips was only

able to go out of the hospital once over a period of several months, with the CPA record

stating this was “due to ward changes and staffing resources directed elsewhere”. Such

frustrations, and more minor daily problems, can easily lead to patient behaviour that is met

with controlling or disciplinary responses.

12.16 Hospital managers have attempted to address staffing shortages in this period with some

measures of success. Broadmoor’s staffing vacancies, for example, dropped from 20% to

11% in 2002, following the recruitment of new staff. Ashworth Hospital’s medical staffing

establishment has been improved, so that patients report consistent Responsible Medical

Officer (RMO) cover, although we remain concerned at the frequency of patients’ one-to-

one contact with their RMOs. Patients in all three hospitals have previously expressed

concern that frequent changes in their RMO due to shortages of medical cover or other

reasons, may have an inhibiting effect on the actual and perceived progress in their

treatment361.

12.17 At Rampton Hospital, whilst we have welcomed the improvements in the staffing

establishment, Commissioners have raised concerns about training of new staff. As with all

three hospitals, Commissioners visiting Rampton Hospital meet with many highly

motivated, patient-centred and professional staff who offer highly skilled and respectful

care to patients in sometimes challenging circumstances. However, on some units, the

proportion of new staff has been unsettling for patients and may have led to difficulties in

maintaining standards. One Commissioner reported witnessing staff interactions ranging

from patronising to, on one occasion, wholly inappropriate (where staff action reinforced

one patient’s bullying attitude towards another patient). Whilst we are confident that these

issues will be addressed through staff training, it highlights the problems that can persist

even with the recruitment of staff to outstanding vacancies.

The Safety and Security Directions and patient care

12.18 In our Ninth Biennial Report (2001), we reported and underlined concerns expressed by

staff and patients in the High Security Hospitals in relation to some aspects of the

implementation of the Safety and Security in Ashworth, Broadmoor and Rampton

Hospitals Directions 2000362.

12.19 The Commission recognises that hospital staff of all grades and professions are continuing

to work hard to maintain a treatment-focussed service at the same time as implementing

the increased security requirements. The Commisison’s primary concerns over the Security

Directions are:

361 see, however, Dell/Robertson (1988) Sentenced to Hospital: Offenders in Broadmoor Oxford, p 45-46, 107: ‘A
change of doctor carries with it potential advantages as well as disadvantages for patients hoping to be
discharged. Changes in consultant account for 1/5 of discharge cases of non-psychotic patients, and the study
showed marked differences between individual psychiatrists in discharge rates for psychotic patients,
although the doctors “tended to resist the notion that discharge was in any way dependent on them as
individuals”. ’

362 Mental Health Act Commission (2001) Ninth Biennial Report 1999-01, London: Stationery Office. Chapter
5.23 - 34 
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✱ that their implementation should not impose overly time-consuming and restrictive
practices in the hospitals at the expense of therapeutic interactions; and

✱ over the depersonalising and institutionalising effects of some of the measures taken,
particularly given blanket application of measures so as to impose restrictions on some
patients that could not be justified on through clinical risk-assessment.

12.20 From the introduction of the Security Directions in November 2000, the Secretary of State has

issued four Amendment Directions, and it remains in the gift of the Secretary of State to

amend or add to the Directions as he sees fit. The Commission has not been consulted in the

amendment process. While most of the effects of amendments made in the last two years have

been concerned with technicalities of drafting in the Directions363, the amendments made this

year364 have increased some restrictions and made some security requirements more robust:

✱ The ban on computer ownership is extended to games consoles that can be adapted as a
computer.

The Commission reminds hospital mangers that there is no theoretical restriction on
patients’ access to computers owned and controlled by the hospital, and of our past
recommendation that they should consider ways to improve patients’ access to these,
particularly during leisure time365.

✱ The requirements regarding testing for illicit substances are expanded to breath testing
for alcohol and the taking of mouth swabs or hair samples for drug-tests;

The requirement that samples should not be taken by a member of the opposite sex to a
patient extends to these new measures.

✱ The locking up of patients at night is extended as a blanket practice across all
“dangerous and severe personality disorder facilities” within the High Security
Hospitals.

The Directions allow that hospitals will need to develop mechanisms to review this
requirement “on any occasion if there are circumstances, for example the risk of suicide
or self-harm, which would indicate that the locking up of the patient in his room on that
occasion would be unsafe”. The Commission will be taking a close interest in how this
requirement is met. The original Directions required the hospitals to have a policy on
the locking up at night of any patient who is identified as being at high-risk of harming
others, escape, or subverting the safety and security of the hospital in collaboration with
others, and have not led to widespread locking in of patients (see 12.68 below on this in
relation to the definition of seclusion and human rights).

✱ The requirement that risk-assessments determine whether a patient presents a risk of
“organising in collaboration with others to subvert security and safety” in the hospitals
is extended to individual actions of such subversion.

The Commission regrets the language of this amendment, particularly as the Direction
already allows that immediate harm to others, suicide or self-harm, escaping and being
assaulted are the remaining risks to take account of. These appear comprehensive for a
healthcare establishment. The phrase “subverting security and safety”, especially when
applied to an individual patient, is in our view too ill-defined to prevent abusive or
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repressive interpretation. We look to the hospital management to ensure against this,
and we will be taking particular interest in risk assessments and their consequences
where this concept is engaged.

12.21 The 2003 amendments to the Security Directions relax the restrictions on persons bringing

food into the hospital so that the hospital’s own catering and supply staff, if authorised by the

Chief Executive, may now do so. This amendment could provide hospital managers with more

scope to meet the Commission’s previous recommendation that the implementation of the

Directions regarding the purchase and importation of foodstuffs from outside the hospital

should avoid undesirable and unintended consequences, such as, for example, preventing

Occupational Therapists from bringing special foodstuffs for cooking activities366. During this

reporting period the Commission has continued to hear of difficulties caused in patient

activities by blanket approaches to this and similar requirements of the Security Directions. In

one hospital the popular practice of buying in a shared take-away meal was abandoned at this

time, although ostensibly for food safety reasons. Although the hospital offered the services of

its own catering department to meet the shortfall, this met none of the underlying reasons the

popularity of previous arrangements. In another instance rehabilitative shopping trips were

curtailed because of the ban on patients’ bringing back foodstuffs purchased outside of the

hospital. As a security measure designed to meet the recommendations of the Tilt Report, the

latter restriction was doubly counter-productive in that it undermined relational security by

establishing unnecessary restrictions on patients’ activities, and curtailed activities designed to

progress patients towards semi-independent living and eventual discharge.

12.22 In many respects, Commissioners remain as concerned over the implementation of the

Security Directions now as they were two years ago, but we can report some mitigating

developments. In particular, many managers and staff have responded positively to the

Commission’s recommendations that they take responsibility for the implementation of the

Directions in as sensitive a manner as possible367. As might be expected, patients now raise

fewer complaints about the Security Directions than when they were first implemented.

Although this may be a result of patients’ resignation as rules and regulations become

established (or of anxiety over the reorganisation of high secure services overshadowing more

quotidian concerns, particularly for women patients and patients diagnosed with personality

disorder), there is also some evidence that patients’ care teams are taking up and resolving

some concerns over security matters at an early stage.

Recommendation 53: Government should be prepared to use its directive power to
prevent unintended consequences of the Security Directions and to help High Security
Hospital managers preserve humane and rational rules within the hospitals.
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368 It is true that the Airedale case (see Chapter 3.3 above) revolved around the seclusion of a patient for nearly
two-weeks in a low-secure unit, but this was in part because of complications in accessing a bed in a more
secure establishment. The long-term seclusion of the patient in the Airedale case was declared unlawful by
the Court of Appeal in Munjaz, July 2003.

369 Kraeplin, E (1917) One Hundred Years of Psychiatry. Translated by Wade Baskin. New York: Citadel Press,
1962 p 141.

Long-term seclusion and the hospital culture  

12.23 The Commission has outstanding concerns about the practice of keeping patients in long-

term seclusion. This is mainly a problem of high secure services, as any patient who cannot

be managed outside of seclusion in medium or low secure environments will usually be

transferred to a more appropriate facility368.

12.24 The use of extended seclusion in psychiatry has a long and ignominious history. It is now a

century since Emil Kraeplin, one of the founders of modern psychiatry, discontinued the use

in his practice of ‘long confinement’ in isolation. Kraeplin believed that such confinement

was often the cause of the dangerous behaviour that it sought to manage. He noted,

furthermore, that “the practice, once it had been initiated, was always easy to extend and hard

to retrench. It would be a mistake to assume that isolation normally eliminates unhealthy

symptoms; it merely conceals them and rules out careful supervision and treatment.”369

12.25 In July 2003 the Court of Appeal in Munjaz determined that the seclusion policy of

Ashworth Hospital was unlawful insofar as it allowed for long-term seclusion involving

review procedures other than those required by the Code of Practice. This policy, and the

practice emanating from it, had been the subject of a long-running dispute between the

Commission and the hospital managers. We discuss the Munjaz judgment in detail at

Chapter 3.2 et seq above. The Commission was joined as a party to the first instance hearing

of the case and submitted a position statement to the Court of Appeal for the July 2003

hearing. Our submission, which remained valid for both hearings, suggested a position that

was adopted by the Court of Appeal in its judgment overturning the first-instance decision.

We argued that deviations from the Code’s guidance should only occur in exceptional

circumstances, with full documentation of the reasons for such deviation, and never as a

matter of policy or standard practice.

12.26 Ashworth Hospital had taken the view that particular problems in implementing the Code’s

guidance occur when patients are in seclusion for over 72 hours, and that the Code did not

envisage such lengthy periods of seclusion and therefore failed to take account of them. It is,

perhaps, true that the Code was written on the assumption that seclusion, as a last resort

response to dangerous behaviour, should not normally still be in place after three days, no

matter how disturbed the patient may be at the time of its implementation. It is arguable,

for instance, that, by the time a patient has been secluded for three days, arrangements

should have been considered for alternative management of the patient, such as a trial

period of one- to-one (or more intensive) nursing, etc. In principle, the Commission would

wish to see such alternatives implemented.

12.27 The Commission’s emphasis on alternative management to seclusion, and compliance with

the Code of Practice guidelines when seclusion is used, was echoed a decade ago by the

Special Hospital Service Authority (SHSA) Policy Statement The Use of Seclusion and the
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Alternative Management of Disturbed Behaviour within the Special Hospitals (October 1993).

The SHSA clearly identified that alternative management strategies should be employed for

those patients with special needs who are frequently disturbed over a long period of time

and suggested the development of specialist units for such patients with demanding

behaviour. Our Sixth Biennial report welcomed this policy approach370. The Commission’s

Ninth Biennial Report (Chapter 4.43) commented favourably upon Rampton Hospital’s

success in reducing episodes of seclusion on their men’s intensive care ward through

alternative management strategies.

12.28 The SHSA policy statement of 1993 noted that a very small number of patients were

considered to be in long-term or “continuous” seclusion in the High Security Hospitals but

actually spent some, or even most, of their time in the ward community rather than in

conditions of seclusion. These patients were classed to be in permanent seclusion because

such periods of association were viewed as being brief respites from seclusion, to which they

would be returned once such association periods were over. In reality, such patients were

secluded (as the term is defined in the Code of Practice) for relatively short periods on

numerous occasions, sometimes several times each day. The SHSA required that the

practice of considering such patients to be in “continuous” seclusion must cease and each

episode of seclusion be identified and monitored as required by the Code of Practice.

Following the Munjaz judgment, this requirement must at last be met. This requirement,

although emphasised and restated by Commissioners who visited Ashworth Hospital over

the next decade, had not been met at the time of the Munjaz Appeal Court hearing.

12.29 Commissioners have held many discussions with managers and staff in the High Security

Hospitals over the reasons for high seclusion use. The most frequently cited justification for

past seclusion practices has related to the nature of the patients being cared for, and it is

certainly true that some patients within the High Security Hospitals have posed extremely

difficult challenges to hospital managers and staff. One hospital has suggested that a

particular problem stems from the management of patients who have been transferred from

the prison system, where they may have been held in isolation for long periods and be very

disturbed upon admission, although we have seen no direct evidence that such patients are

those most at risk of seclusion. It has also been suggested to the Commission that the

decreased sedative effect of newer antipsychotic drugs may play a part.

12.30 The Commission holds that, in fact, seclusion is all too often used in the High Secure

Hospitals as a preventive or punitive measure. If the former, it may be a substitute for

adequate nursing intervention. If the latter, it is a aspect of prison-culture that has no place

in a hospital environment and is expressly in contravention of the Code of Practice’s

guidance. Even in Rampton Hospital, whose seclusion practices we have had occasion to

praise in our last Biennial Report (see 12.27 above), Commissioners have noted records of

patients kept in seclusion until they are ready to ‘apologise’.

12.31 The importance of thorough, frequent and clinically based review of seclusion episodes is

illustrated by an allegation concerning one patient’s long-term seclusion that has arisen in

the context of a wider Commission investigation. It has been suggested that, immediately
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prior to one long-term secluded patient’s weekly review, some staff members would goad

that patient into a reaction that would ensure that his presentation to the clinical team

indicated that seclusion continued to be warranted. Whether or not this allegation is true,

the infrequency of review and the inadequate record-keeping make it difficult to disprove,

and raise the possibility for such abuse in similar situations.

12.32 By the time this report is published, the Commission will have hosted a seminar involving

key staff from all three High Security Hospitals to discuss the implications of the legal

requirements post-Munjaz, and to air continuing concerns held by all parties involved.

The provision of information under section 132

12.33 At Chapter 9.14 above we discussed hospitals’ performance of their duties in providing

information to patients in the context of Goffman’s suggestion that the withholding of such

information is a characteristic of the total institution. It is perhaps not surprising that

practice in giving patients information has traditionally been quite poor in the High Security

Hospitals, which continue to be the most recognisably ‘institutional’ mental health services.

12.34 Commissioners visiting the High Security Hospitals have noted some serious gaps in

practice. There are, of course, some pronounced difficulties in providing some High

Security Hospital patients with information on admission, when they may be acutely

disturbed, but this is all the more reason to have robust mechanisms in place for ensuring

that repeated attempts are made at later stages. The Commission advises sensitivity in giving

information to disturbed patients whilst respecting their right to such information: it may

be appropriate, for example, to stagger the delivery of information about different aspects of

patients’ legal position etc to ensure that patients are able to take the information in.

12.35 It is unacceptable that there are patients in High Security Hospitals who do not know what

the Code of Practice is, or are unaware of impending Commission visits, etc. This may

foster a situation where some patients are relying on other patients for information that

they have a statutory right to receive from their detaining authority. Aside from the clear

failure of that authority to perform its duties in respect of such patients, this may also

contribute to the creation of a hospital subculture where some patients are provided with

power over others.

12.36 Following comment and suggestions by Commissioners, senior staff at Broadmoor Hospital

have led attempts to address practice in providing patients with information. The hospital’s

section 132 recording documentation has been redesigned and clinical improvement

groups used to train and promote good practice. Although practice is still variable across

the hospital, the Commission welcomes the staff initiatives to address this. The Commission

is preparing a specific report for all High Security Hospital managers on our audit of their

compliance with section 132 as we go to press. We consider that some cultural change is

required within the High Security Hospitals, not least so that they meet the requirements

and principles of the Freedom of Information Act 2001. Whereas, for example, all policies

at Broadmoor Hospital are marked as to whether they may be made available to patients,

most patients are unaware that they may ask to see policies. The Commission would wish to

see a culture where the assumption is made that information is automatically available to
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patients unless there is a good reason for withholding it, whereas we frequently encounter

the opposite approach.

Patients’ activities in the High Security Hospitals 

12.37 Over recent years patients have frequently reported boredom and under-stimulation in their

lives on the wards of High Security Hospitals. Commissioners visiting wards frequently see

patients sitting unoccupied. When asked how they spend their day, some such patients have

responded with, for example,‘I make tea, I read the papers, look at television or just do nothing’.

12.38 High Security Hospital patients are frequently detained in secure conditions for many years.

We  believe that an active therapeutic regime is an essential element of high secure care.

Without such a regime the mental state of patients will deteriorate. We believe that there is

a clear link between the lack of structured programmes of activities and aggressive

behaviour, malaise and patients’ complaints.

12.39 Patients have told Commissioners in interviews that they would like to have more

structured ward activities, and they have voiced their concerns of the loss of patient-run

clubs, the loss of mixed-sex activities, the length of time it takes to arrange and get

treatments to happen, and, in particular, the very long psychology waiting lists.

Commissioners still report waiting lists of four months to nine months for some therapies

at Broadmoor Hospital, despite the development of facilities at Newbury House which have

improved matters for those patients able to benefit from a structured group-work approach.

We will continue to monitor this vital aspect of patient care and will support patients who

speak with Commissioners of their frustration and boredom.

The Commission’s Broadmoor study of patient activities

12.40 In November and December 2002 we carried out a systematic study of patients’ engagement

in “purposeful activity” in Broadmoor Hospital, culminating in a report provided to the

hospital managers371. The study took place before the opening of the excellent new sports

and leisure centre, which has had a positive effect on the lives on many of the younger

patients and is applauded by all who make use of it, although both the Commission and the

Trust management recognise ongoing concerns about general levels of patient activity.

12.41 For the purpose of this study ‘purposeful activity’ was defined as including work, therapy,

leisure and social activities, and was measured in programmed “sessions”. A “session”

equates to approximately 21/2 hours of activity time.

12.42 Our study found that each patient had an average of 3.4 programmed sessions per week.

This equates with the Trust’s own findings, which showed a slow improvement in the

amount of activity per patient, although the average time spent in purposeful activities by

each patient was only about eight hours per week. While both our study and the hospital’s

own occupational therapy department use averages to measure patient activities, this can

disguise the real experience of some patients. While the averages for most patients may be

around four or five sessions per week of activity, these figures are distorted by a few ‘outliers’
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who thus distort the picture. Of the 69 patients randomly picked in our study, 16 had more

than six sessions per week and 34 had two or less sessions per week.

12.43 We noted inconsistencies in the management of patients’ activity across the hospital. On

some wards patients held and could produce a timetable of their own activities, which they

used as a reference point and as an element of their care plans, but on others patients

claimed to have lost or never had such a timetable. On certain wards where an air of

defeatism appeared to prevail, refusals by patients to attend activities appeared to be

expected and the follow-up arrangements were less energetic than might be appropriate.

The average number of sessions of particular activities evident in patients’ ward

programmes is shown at Figure 33.

Fig 33: Activities by average number of sessions per week

Fig 34: Weekly activity by legal category

12.44 Figure 34 shows that while the whole patient population has a relatively unstimulating life,

patients who are mentally ill are particularly disadvantaged. We recognise that Broadmoor

is working with a patient population who are extremely damaged by their mental illnesses.

In particular they experience the negative symptoms of their illness to a considerably

degree. These symptoms make it particularly hard to motivate them into activity. Moreover,

unlike the personality disordered patients they are less likely to make formal demands on

their carers to provide them with treatment and work. As a consequence the challenge

facing the Trust is to develop programmes for providing both structure and motivation in a
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Therapy 1.16

Sport 0.12

Education 0.99

Work 1.68

Leisure Pursuits 0.40

Ward work - cookery 0.07

Ward work - cleaning 0.10

Other 0.71

Activity Average number of sessions

Average number of sessionsLegal Category

Mental Illness (MI) 2.1

Personality Disorder (PD) 5.3

MI & PD 5.7

Not known 2.75



way focused on their needs. Commissioners continue to be concerned at the large numbers

of patients remaining in bed until late morning.

12.45 We have made a number of recommendations to the Hospital Managers as a result of our

survey, which are summarised at Figure 35 below. Other services, and not just those in the

secure sector, should consider whether these recommendations might help their own

service improvement programmes.

Summary of recommendations from the Commission's Broadmoor study of
patient activity
✱ A target should be set for the average level of purposeful activity appropriate across the whole hospital.

The target should recognise that each ward and each patient has different needs and abilities, but that a
benchmark can help in reviewing the effectiveness of the hospital's strategy 

✱ When monitoring patients' activities, data should distinguish between patients' legal categories of
mental disorder to provide a check on whether activities are provided or taken up equitably. 

✱ Staff should prepare a strategy for motivating patients with a severe and enduring mental illness who
struggle to have a structure and direction in their lives. 

✱ Data should be produced so that extremes as well as averages are noted, to ensure vigilance over the
experience and needs of the least motivated or most unwell patients.

Fig 35: Summary of recommendations from the MHAC study of patient activity in Broadmoor Hospital

Patients’ access to fresh air

12.46 At Chapter 9.29 we highlight problems pertaining to many hospitals in respect of patients’

access to fresh air. This issue has long been a concern within the High Security Hospitals, and

has once again been an issue over this reporting period, both through lack of appropriate

facilities and staff to escort patients who require accompanying off ward environments. At

Broadmoor Hospital work was undertaken in 2002 to provide improved access to outdoor

facilities and, although this is now complete, limited outdoor spaces provided by airing

courts continue to be shared by as many as sixty patients. Access to some outdoor areas at

Broadmoor Hospital has been diminished by the building work for the security fence for the

new personality disorder units within the hospital confines (see also 12.53 below). All three

hospitals should continue to strive to improve patients’ access to outdoors: it is unlikely that

the ten-year old standard of ten hours per week in summer and four hours per week in winter

has yet been met by the hospitals for the majority of their patients372.

The provision of therapeutic interventions 

12.47 The Commission carried out an analysis of psychological service provision at Broadmoor

and Rampton Hospitals in 2001, and continues to monitor the provision of therapeutic

interventions in the three High Security Hospitals. Psychology services appear not to have

been adequately resourced in the history of the hospitals and, as a result, considerable work

and investment is still needed despite work undertaken in the reporting period.
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12.48 The Commission has suggested the following categorisation of of psychology and

psychotherapy interventions373 in the High Secure Hospitals (or anywhere else) as a basis for

audit and monitoring of service provision:

Type A interventions include low-key approaches such as craft-work, current affairs
discussions, etc.

Type B interventions describe the majority of eclectic therapies carried out by
psychology departments and clinical nurse specialists. It comprises interventions
that have a defined therapeutic purpose, such as social skills training, relaxation
therapy and less intensive forms of group therapy.

Type C interventions have a predefined therapeutic methodology and specific targeted
therapeutic goals such as victim empathy group, or individual dynamic
psychotherapy.

The Commission has recommended that each hospital should maintain a central database

of non-pharmacological interventions with analysis and retrieval capability.

12.49 Because of the different methods used in assigning patients to psychology services within

each hospital, it is not possible to provide a simple measurement of the number patients

waiting for services or the average length of wait. Neither, given the need to provide patients

with proper therapeutic engagement within a limited resource, can waiting lists be automat-

ically assumed to be a mark of failures in service provision. However, the following case-

studies perhaps best illustrate the Commission’s concerns:

✱ Patient J has a diagnosis falling within the legal category of psychopathic disorder and
was detained in a High Security Hospital under section 45A of the Act (which allows for
the Crown Court to pass sentence and direct that the accused be admitted directly to
hospital for treatment as if transferred from prison). He explained to Commissioners
that he was committed to addressing his problems and to change, and had therefore
welcomed the opportunity of admission to a psychiatric hospital. He was aware that an
alternative option would have been admission to HMP Grendon Underwood, where
there is a therapeutic community. When he spoke to Commissioners he had been
waiting 11 months to commence a course of psychotherapy. Had he been imprisoned in
Grendon he would have started attending therapeutic groups from his admission.

✱ A young patient within the High Security Hospitals, P, disclosed that he had been the
victim of abuse in children’s homes. He was supported on the ward in the aftermath of
this disclosure but there was recognition from all involved that he required psychothera-
peutic assistance. Psychologists recognised that he required long-term treatment and
that thus was dependent on the commitment of a skilled professional who could provide
continuing therapy for several months. All such staff had full caseloads and, one year
later, the hospital was still unable to meet his significant needs.

✱ The Home Office refused permission for the transfer to conditions of lesser security of
patient C, who had been resident in a High Security Hospital for eight years, because he
had not acknowledged or addressed the nature of the behaviour which had contributed
to his index offence.
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The hospitals are seeking to address the problems in providing psychological interventions

and have, over this reporting period, invested considerable effort into increasing the

psychology provision, including through the recruitment of additional staff.

12.50 In Summer 2001 Broadmoor Hospital opened a dedicated unit for the development and

delivery of group therapies at Newbury House, where a complete team with its own escort

service and nursing support provide a high volume and intensive range of therapies for

patients across the hospital. The Commission commends this approach as a constructive

way of dealing with the large numbers of patients awaiting therapy, which could be

emulated to address a common problem faced in the other hospitals where the physical

limitations of wards, pressures on available appropriate accommodation and escorting staff,

can restrict group therapy activities. However, the Commission is mindful of the danger

that increased emphasis on group therapies may detract from the provision of individual

therapy. Some patients will find offence-related behaviour difficult to discuss in a group

situation may not be able to profit from or cope with the level of intimacy developed in a

therapeutic group. The hospital’s psychology department designates any patient who has

been on a waiting list for over a year as an emergency case. We find this standard to be

insufficiently ambitious.

12.51 There is, in the Commission’s view, a danger that the continuing development of specialist

personality disorder units within the High Security Hospital and prison system may be to the

detriment of psychological therapy provision for patients remaining within the mainstream

High Security Hospital services. The Commission expects the hospital managers and the

Department of Health to ensure that psychology input to mainstream services continues to

remain a focus of the improvement agenda in terms of attention and resources.

Women in the High Security Hospitals

Closure of women’s facilities at Ashworth and Broadmoor Hospitals

12.52 In 2003 the intention to cease women’s services at Ashworth and Broadmoor Hospitals was

announced. The Commission is sympathetic to the need to centralise high secure services

for women, especially given the large number of women patients who are to be transferred

to other security levels.

12.53 The potential for detriment to the care and quality of life for those women patients who

remain in the closing directorates at Broadmoor and Ashworth Hospitals until the end is

already apparent. At Broadmoor Hospital, for example, women patients lost a considerable

part of their garden and their view to the security fence for the new personality disorder unit

over the first six months of 2003. The Commission recognises that it would be increasingly

difficult to maintain the already limited range of activities and opportunities available to a

dwindling number of women patients on these sites. Perhaps on this basis, we understand that

a decision has been made to transfer those women for whom alternative arrangements cannot

be made outside of high secure provision to temporary placements within Rampton Hospital.

12.54 This decision, however, has had a notable effect on the morale of many women concerned.

Many of the women are anxious about the move, especially those that have been expecting

to move to local secure facilities. Some women have been told that the move to Rampton
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Hospital is temporary, but that this may mean anything from one or two to five years. Such

long periods of time are unacceptable and may have seriously detrimental effects on the

lives of the women.

12.55 The Commission’s own concerns at the arrangements are as follows:

✱ It appears that at least some of the women due for transfer to Rampton Hospital would
be transferred out of high secure care if suitable facilities could be identified. Given that
a number of the women concerned will have expected their next move within mental
health service to be out of the high secure sector, this ‘sideways’ move may be distressing.
The Commission has sought assurances from the National Oversight Group that
authorities responsible for each patient will be expected to provide suitable arrange-
ments for their reception as soon as possible, so that patients suitable for placements
outside high secure service will be able to tale up such placements within months rather
than years of their move to Rampton Hospital. The Commission will monitor carefully
the situation of women moved to Rampton Hospital under these circumstances and will
be watchful against any detrimental effects of the transfer.

✱ It is unclear whether suitable facilities exist at Rampton to care for the women likely to be
moved there in an appropriate environment. The draft strategy for women’s mental
health in England, Into the Mainstream, provides a specification for secure units which
includes the need for the physical design of units to take into account the primary need
for relational security, and that, wherever possible, environmental security should be
provided by the built environment rather than perimeter fences. Unit layouts should be
such that zonal observation is a realistic alternative to high levels of one-to-one nursing,
and that ‘crisis suites’ can be separated off as alternatives to seclusion. There are also
statements about the need for appropriate quiet areas and the importance of small scale,
with no more than twelve beds in a unit374. Existing facilities at Rampton Hospital
cannot meet such standards and provide spaces for an influx of new patients.

The cessation of mixed-sex activities in the High Security Hospitals

12.56 In the summer of 2001, the Commission was made aware of staff concerns that had already

been raised with the hospital management regarding the vulnerability of some women

during mixed-gender activities at Broadmoor Hospital. The Commission gave evidence to

the external enquiry undertaken by the Trust in January 2002 and has been kept informed of

hospital actions throughout this period, including the decisions to suspend all mixed-

gender social and therapeutic activities and subsequently not to reintroduce them.

12.57 The Commission recognised that the hospital’s cessation of mixed-gender activities in

November 2001 was prompt and decisive action to deal with perceived risks posed to

women patients. We continue to offer constructively critical support to the hospital’s action,

as we recognise the difficulties in ensuring the safety of women patients given the

infrastructure of the hospital.

12.58 The Commission continues to draw to the attention of Broadmoor Hospital management

the concerns of women patients and the Commission’s own concerns at some effects of the

cessation of mixed gender activities. At a time when the lack of purposeful and therapeutic
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activity is a major problem at Broadmoor Hospital, the cessation of mixed gender activities

had an immediate and detrimental effect on access to such activities. We recognise the

hospital management’s considerable efforts to mitigate these effects and to provide a full

and appropriate women’s service ensuring proper protection of women patients whilst they

remain at the hospital.

12.59 However, we remain concerned that all High Security Hospital patients’ lives are increas-

ingly circumscribed by blanket rules applied to all regardless of their individual circum-

stances. The Commission is committed to the view that mental health care must, as far as

possible, be based on a sophisticated understanding of the needs (including of course, the

need for safety) of individual patients together with an individual risk assessment rather

than on institutional requirements. We will continue to urge the managers of Rampton

Hospital, who will take on responsibility for all women patients in high secure care (see

12.53 above), to consider this carefully when accommodating and treating their women

patients. As we go to press, the Commission is undertaking a further review of women’s

opportunities for activity in the hospital, where mixed-gender activity is currently

suspended pending the hospital managers’ own consideration of service structure and

delivery. In the meantime, women patients continue to raise concerns with the Commission

over their access to activities and facilities in the hospital.

Recommendation 54: Rampton Hospital managers must seek to provide a full range of
activities and therapy for women patients who are accommodated within their hospital.
We urge the hospital to adopt as flexible an approach to mixed-sex activity as is commen-
surate with women’s safety and security based upon individual risk-assessment.  

Children’s visiting

12.60 In our last Biennial Report we were critical of the blanket application of measures required

of and undertaken by the High Security Hospitals in relation to the visits of children to

patients, particularly as these had effected women patients. We noted delays in social

services’ approval for such visits; restricted opportunities for visits to take place due to

limitations in accommodation and staffing; visiting time spent waiting for escorting staff to

become available; and distress over the searching of children by hospital security staff.

12.61 We are pleased to report considerable improvements in the situation over the last two years.

Rampton and Broadmoor hospitals both have new visitors’ centres. The Broadmoor centre

opened in February 2003, and has received largely positive responses from patients’ families.

Separate visiting slots for visitors with children are allocated twice daily, and take place in

pleasant surroundings with comfortable seating; facilities for making hot drinks; television,

video and games; nappy-changing facilities, etc. Searching arrangements are reported to be

sensitively handled. Previously reported delays in getting social services’ permission for such

visits seem much less prevalent. Broadmoor Hospital is also preparing brochures and a

video for relatives and friends of patients who are visiting the hospital for the first time, to

make the experience less intimidating.
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12.62 The Commission welcomes these positive improvements in services and commends the

hospitals on their efforts. In our view there remains a lesson for Government in this issue.

We can see no reason why the requirements regarding children visiting should have been

applied regardless of known risks or past experience to all patients, and particularly women

patients, before the appropriate facilities were in place to avoid purposeless detriment to

patients’ quality of life. We have no doubt that some women patients’ initial experiences of

arrangements introduced in 1999 will have been damaging to their general welfare and

treatment progress.

Recommendation 55: Particular care should be taken when imposing policy measures
that will effect patients' quality of life, so that a balance is achieved between the necessity of
intervention against the actual risks and detriment to patients' welfare involved.  Where the
aims of intervention will not be served by blanket applications, or where services need to
develop supporting infrastructures to implement policies effectively or humanely, services
should be enabled to make a staggered implementation based upon individual risk 
assessments. 

Personality disorder services in the high secure sector and
elsewhere

12.63 Under current arrangements, a considerable proportion of patients with a primary

diagnosis of personality disorder who are made subject to the Act (under the legal category

of “psychopathic disorder”) are admitted to the High Security Hospitals. Figure 36 below

shows placements of “psychopathic disorder” patients in 2002, comparing admissions to

high security with those to other NHS facilities and independent hospitals.

Fig 36 : Placement of “Psychopathic Disorder” patients 31/03/2002

Data Source: DOH (2002) Statistical Bulletin In-patients formally detained in hospitals under the MHA 1983 and other legislation,
England: 1991-92 to 2001-02 (Bulletin 2002/26)

12.64 Considerable improvements in existing services for personality disordered patients within

the High Security Hospitals have been noted by Commissioners over this reporting period.
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Patient care standards have continued to improve on the Ashworth personality disorder

units in relation to the medical staffing establishment; provision of therapeutic group work;

and the knowledge amongst staff of the requirements of the Act and Code of Practice,

particularly in relation to consent to treatment issues. Rampton Hospital’s existing person-

ality disorder wards, which house around 120 patients, are highly regarded by the

Commissioners who visit them. Commissioners note the high staff/patient ratios; levels of

activity and therapeutic input; and clear division between assessment and treatment wards

with minimal levels of medication and seclusion evident in the latter. Indeed, the levels of

investment and attention given to these services are generally very good, and will hopefully

serve as models for similar initiatives across all services within the hospitals.

12.65 Continued inappropriate placements of patients within high security personality disorder

services have been recognised by Government. NIMHE have stated this year that:

there are clearly patients with psychopathic disorder within the current system who could
move directly from high secure hospitals to supervised accommodation in the community,
with the right level of support. Research indicates that direct transition to a supported
community setting may be associated with a better eventual outcome for those whose risk
is assessed to be low, than a move to an interim setting of a medium secure unit. 375

The difficulty is that, as yet, the infrastructure to support such patient movement is not in

place:

There is currently very little dedicated provision for people with personality disorder
within regional forensic mental health services. However, there is a widely acknowl-
edged need to move on a number of personality disordered patients from high secure
hospitals, and a need to take some personality disordered patients direct from the courts
into [medium secure and community settings]…. We are committed to contributing to
the development of service infrastructure in order to create resources and facilities that
can be used by clinicians to develop expertise in the care and treatment of people who
are personality disordered. In time, these facilities will be used for people on the DSPD
programme assessed as safe to move on from high security …376.

12.66 There is, of course, considerable anxiety amongst patients regarding the proposed changes in

the law and the provision of services relating to personality disorder (see Chapter 7.10 – 7.32

above). However, most of the patients resident in existing personality disorder facilities are

not destined to be moved into the new and unfortunately named “DSPD units” (see Chapter

7.13 and Recommendation 14 above). The new units will take patients from a wide range of

services, including directly from the courts and from the transfer of existing inmates of

prisons. Whilst staff in the units will have attempted to continue discussions about the future

and allowed individual patients to express and discuss their fears about future provision, these

are additional challenges in the treatment of this patient group. In Ashworth Hospital in

particular, there is a constant change culture which effects both staff and patients’ feelings of

375 Department of Health (2003) Personality Disorder – No Longer a Diagnosis of Exclusion; Policy implemen-
tation guidance for the development of services for people with personality disorder. NIMHE, April 2003. Para
110

376 Home Office (2001) DSPD Programme Progress Report – a joint initiative between Department of Health,
Home Office and Prison Service. Nov 2001
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stability and security. Patients in Rampton Hospital’s personality disorder wards, many of

whom look forward to progression to lower secure care (and many of whom may already be

suitable for such progression) are bound to view the establishment of a purpose-built 70

bedded “DPSD Unit”, surrounded by its own perimeter security even within the new hospital

walls, with some trepidation.

Recommendation 56: The Commission is concerned that development of services for
personality disordered must not be allowed to become asymmetric across levels of security,
or between hospital and community-based services, as this can only contribute to the
already notable problems in moving patients from secure services when they no longer
require care at this level. 

12.67 Given our concerns over the possible extent of co-morbidity between personality disorders

and other forms of mental disorder, particularly the psychoses (see chapter 7.29-30 above), the

Commission trusts that the development of specialist personality disorder units will not create

artificial distinctions in treatment opportunity for patients dependent on their primary

diagnoses.

Locking patients’ rooms at night in new personality disorder units

12.68 As discussed at 12.20 above, the Secretary of State requires all patients in the new High

Security Hospital specialist personality disorder units (excepting those at risk of suicide or

self-harm) to be locked into their rooms at night. The Commission’s concerns at how this

Directive would fit with the Code of Practice requirements regarding seclusion practice

were answered by the Munjaz judgment of 2003, discussed at 3.2-8 and 6.17-23 above. The

Court determined that locking patients in their rooms at night is not to be considered as

seclusion, but rather that “seclusion is keeping a person under regular, frequent observation,

while he is prevented from having contact with anyone in the world outside the room where

he is confined” (paragraph 75). The hospital managers must now determine their own

protocols and procedures for risk-assessment prior to locking patients down for the night,

and any checks and security measures to be taken in respect of patients who are locked into

their rooms.

12.69 In directing the hospitals to lock patients’ rooms at night in the new units as a blanket

measure, with exceptions to be made only for patients who are at risk of suicide or self-

harm, Government has overridden clinical discretion on any grounds other than safety. We

view this blanket imposition of practices that potentially engage ECHR principles as

contrary to the spirit of the recent Munjaz ruling. We share the concerns raised by some

managers and clinicians from within the hospitals themselves over the potential effects of

this on patients transferred into the new units from existing mental health services, on the

role of clinical teams in caring for patients and on the culture of high secure care as a whole.
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Section 35 and dual detention

13.1 Section 35 of the Act allows a court to remand a patient to hospital for a psychiatric report.

The data available to the Commission (Figure 37) suggests that its use has declined in recent

years, although as this only counts admissions to NHS facilities, increased use of the

independent sector to provide medium secure beds could account for some of this apparent

decline.

Fig 37: Use of section 35, NHS facilities, 1996 – 2002, by gender377

13.2 Like section 48, which is discussed at Chapter 14.5-8 below, Section 35 is sometimes used in

conjunction with a civil power of detention. In R v North West London Mental Health NHS

Trust ex parte Stewart [1997], it was determined that civil powers of detention may coexist

with and operate independently from these criminal justice powers of detention. In the case

of section 35, under which patients are not subject to the consent to treatment provisions of

The Mental Health Act 1983
and the criminal justice system
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Part IV of the Act, this legitimised the practice of “dual detention”, where a patient would be

concurrently detained under section 2 or 3 in order to extend powers of compulsory

treatment over their care. In the case of section 48, dual detention may be considered simply

as a safety net in case the patient’s remand status, and subsequent liability to detention

under that power, changes.

13.3 The illogicalities of dual detention are ably presented in the Mental Health Act Manual,

Eighth Edition (para 1-495). Foremost among these is the fact that certain powers available

under civil sections, such as those relating to leave of absence or discharge from detention,

are contradicted and in practice cancelled by the patient’s status as a prisoner on remand. In

this sense it is difficult to see how the detaining power of section 3 and either section 35 or

48 can, in fact, coexist and operate independently of each other. The judgment in the

Stewart case is also difficult to reconcile with the presumption that Parliament does not

enact legislation that interferes with personal liberty without making its intention clear.

Notwithstanding these difficulties, the Stewart case describes the current state of the law.

13.4 The difficulties and contradictions thrown up by the practice of dual detention under the

1983 Act are undoubtedly due to the fact that the legislation was not drafted with this use in

mind. Nevertheless, the concept of some form of dual detention, or flexibility between civil

and criminal justice powers, may serve as a useful precedent to Parliament in its scrutiny of

the Mental Health Bill. We can see no reason why, instead of the controversial proposal to

grant courts the power to detain persons who have not been charged with imprisonable

offences378, the next Mental Health Act should not facilitate the instigation of civil detention

where appropriate, even where a person has come to the attention of authorities through the

criminal justice system.

Section 37 hospital orders

13.5 The total numbers of patients admitted to NHS and independent facilities under section 37

is shown at Figure 38 below. A notable change is the increased use of the independent sector

in providing facilities for the admission of unrestricted patients under this section, shown at

Figures 39 and 40 below. There appears to have been an overall decline in uses of section 37

from the start of the Act’s implementation, although we advise caution over the accuracy of

statistics for 1984-6 in Figure 38. It may be, if these figures are correct, that more accused

persons are now receiving custodial sentences. The increased use of the Criminal

Procedures Insanity Acts (see 13.8 et seq below) does not account for the difference.

13.6 During this reporting period, the case of R v Galfetti [2002] highlighted how mentally

disordered offenders who are being made subject to a hospital order under this power may

be especially disadvantaged by problems in locating an available hospital bed. Section 37(4)

precludes a hospital order being made unless the court is satisfied that arrangements have

been made for the patient’s reception into hospital within 28 days. When, in the Galfetti

case, no bed could be found, the court repeatedly adjourned sentencing until, nine months

after conviction, a bed was available and the order was finally made. The patient appeared

to have no right of appeal against the adjournment. Even though this situation surely

212

378 Adam James Government powers plan ‘shameful’ Guardian 11 June 2003.



400

500

600

700

800

900

1000

1100

1200

19
84

19
85

19
86

19
87

/8
8

19
88

/8
9

19
89

/9
0

19
90

/9
1

19
91

/9
2

19
92

/9
3

19
93

/9
4

19
94

/9
5

19
95

/9
6

19
96

/9
7

19
97

/9
8

19
98

/9
9

19
99

/0
0

20
00

/0
1

20
01

/0
2

Fig 38: Uses of section 37, (restricted and unrestricted patients), all facilities, England 1987–2002379

213

Section 37

Section 37/41

150

200

250

300

350

400

450

500

550

600

650

700

19
87

-8
8

19
88

/8
9

19
89

/9
0

19
90

/9
1

19
91

/9
2

19
92

/9
3

19
93

-9
4

19
94

-5

19
96

-9
7

19
97

-9
8

19
98

-9
9

19
99

-0
0

20
00

-0
1

20
01

-0
2

Fig 39: Section 37 admissions, 1987–2002, NHS facilities380
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Statistical Bulletin 2002/26, table 3.



curtailed the patient’s human rights, the court concluded that “whenever a hospital place is

not available within a reasonable time… the court is disabled from affording justice in the

way in which Parliament has provided”.

13.7 There would seem to be no easy remedy to the Galfetti dilemma. Twenty-eight days to

arrange hospital admission is a considerable length of time, and should probably not be

extended. Any change in the law that allowed an order to be made without first having

secured a hospital place could simply place the patient into a legal and clinical limbo after

sentencing rather than before it. This can happen now with the Criminal Procedures

(Insanity and Unfitness to Plead) Act 1991, which can raise a number of other problems (see

13.13 below).

13.8 We note that no change was proposed in the draft Mental Health Bill of 2002382, and it

therefore seems that the only solution is to ensure that delays in locating appropriate

placements are avoided. Section 39 of the 1983 Act provides a power for the court to require

information on available placements from any authority. This useful lever for judges in

persuading hospital authorities to locate a suitable bed did not appear to be preserved in the

draft Mental Health Bill of 2002, although we can see no reason why it should be omitted

from the final legislation.
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381 Data sources: as above: tables 5, 9 and 9 respectively.

382 Department of Health (2002) Draft Mental Health Bill 2002. Cm 5538 –I, clause 78



Recommendation 57: The Commission recommends that Government should retain an
equivalent of section 39 of the 1983 Act in new mental health legislation, whilst also consid-
ering identifying the chief executives of public authorities (whether commissioning author-
ities such as Primary Care Trusts or mental health service providers) as personally
responsible for the identification and allocation of a bed within a specified timescale.  This
should be kept under review by the body responsible for monitoring the implementation of
the new Act.  

Use of Criminal Procedure (Insanity) Acts 

13.9 On the 31 December 2001, there were 186 restricted patients detained in hospital under

Schedule I to the Criminal Procedures (Insanity and Unfitness to Plead) Act 1991. Of these,

35 had been found by a jury to be ‘not guilty by reason of insanity’ under section 2 of the

Trial of Lunatics Act 1883, as amended by the 1964 and 1991 Criminal Procedure (Insanity)

Acts. The remaining 151 were found unfit to plead by a jury under section 4 of the 1964 Act,

as amended by the 1991 Act. The population of resident patients detained under these

powers shows a marked increase in recent years (Figure 41 below), as has the use of section

4 of the 1964 Act (Figure 42).

Figure 41: Resident patients detained under Criminal Procedure (Insanity and Unfitness to Plead) Act

1991, as of 31 December 1995–2001383

13.10 Once made, a hospital order under the Criminal Procedure (Insanity and Unfitness to

Plead) Act 1991 is equivalent in law and practice to a hospital order under Part III of the

Mental Health Act 1983384. As such, although it is arguable whether patients who have been

hospitalised under the 1991 Act’s powers fall within the Commission’s remit, we do not

exclude such patients from our attention on Commission visits.

Criminal Procedure (Insanity) Acts and fact-finding

13.11 One significant amendment introduced in the 1991 legislation to the Criminal Procedure

(Insanity) Act 1964 was that, once a jury had determined an accused person unfit to plead,

there must be forensic investigation before a jury of whether the accused did the act or made
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383 data source: Johnson,S, Taylor R (2002) Statistics of mentally disordered offenders 2001, National Statistics
Bulletin 13/02, table 6

384 Criminal Procedure (Insanity and Unfitness to Plead) Act 1991 Schedule 1, para 2(1)

1995 1996 1997 1998 1999 2000 2001

Unfit to plead 97 93 103 110 120 124 151

Not guilty by
reason of insanity 24 25 23 25 23 28 35

Total 121 118 126 135 143 152 186



the omission charged against him or her. This change had been instigated by a case where a

person had been detained for some time under the 1964 Act before it emerged that her

confession of murder was false. In January 2003 the House of Lords determined that this

fact-finding exercise of the court does not amount to a determination of a criminal charge

for the purposes of ECHR Article 6386. Their Lordships’ determination was brought about

by a legal challenge to a finding under section 4A of the Criminal Procedure (Insanity) Act

1964 that a man accused of indecent assault (who was 13 years of age at the time of the

alleged offence) ‘did the act’ but was unfit to stand trial. It had been argued before them that

such a finding was to all intents and purposes a procedure to determine a criminal charge,

but fell short of the guarantees of Article 6 in that the accused had already been found unfit

to plead, give instruction or otherwise participate fully in his or her defence. Aside from the

particular challenges relating to the case (including that indecent assault is by nature a crime

of criminal intent, so that finding that the accused did the act is effectively to convict him of

the offence, leading to stigma and requirements of registration under the Sex Offenders Act

1997), a general argument was placed before their Lordships to the effect that any detention

subsequent to a finding of unfitness to plead should be under the civil powers of Part II of

the Mental Health Act 1983.

13.12 The House of Lords’ ruling rested on the question of whether section 4A of the CPIA 1964

involved the determination of a criminal charge. Their Lordships applied the tests

established by Engel v The Netherlands (No 1) [1976]. In the first place, they found that

domestic law does not classify the section 4A procedure as involving such a determination,

given that the 1964 Act as amended expressly states that ‘the trial’ (meaning the criminal
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trial) shall not proceed after an accused is found unfit to plead. Secondly, their Lordships

noted that the finding that a person ‘did the act’ could not be a conviction, as such a finding

does not preclude subsequent trial for the offence at a future date if the accused person

recovers the ability to plead. Thirdly, such a finding cannot culminate in any penalty, but

may only culminate in acquittal or a hospital order. A hospital order is not a means

punishing proscribed behaviour to deter, unlike sanctions provided by criminal law.

Criminal Procedure (Insanity) Acts and arrangements for hospital placements 

13.13 A jury can only make either of the disposals discussed at 13.9 above on the written or oral

evidence of two or more medical practitioners, subject to the requirements of medical

evidence set out at section 54 of the Mental Health Act 1983. As such, for example, at least

one medical recommendation must come from a doctor approved under section 12 of the

1983 Act. However, court disposals under the Criminal Procedure (Insanity) Acts differ

from court orders under the Mental Health Act 1983 in that they are determined by the

findings of a jury. There is, of course, no requirement on a jury that it must be satisfied

regarding arrangements for a hospital place (as at section 37(4) of the 1983 Act) before

determining that a person is unfit to plead or not guilty by reason of insanity. Once made,

however, a court order under the Criminal Procedure (Insanity and Unfitness to Plead) Act

1991 must be implemented within two months.

13.14 The absence of a requirement equivalent to section 37(4) of the Mental Health Act 1983

(see 13.6 above) has not resolved dilemmas faced by courts in making disposals under the

Criminal Procedure (Insanity and Unfitness to Plead) Act 1991. One case brought to the

Commission’s attention last year involved a patient with alcohol dependence, anxiety

disorder and possibly other personality disorders. She was found unfit to plead under

section 4 of the 1991 Act. Delays in locating an available bed and a doctor prepared to take

responsibility for her treatment led to the judge threatening to have the case relisted for

obstruction. For a time it appeared that the patient would be placed under the care of a

consultant who believed compulsory hospital admission not in her interest and doubted

that, had the patient been dealt with under the Mental Health Act 1983, she would meet the

criteria for detention. This doctor was advised that he would have no choice but to take on

the patient’s care if the Home Office required him to do so. The situation was resolved by the

identification of another doctor who was prepared to treat the patient within the hospital

identified for her reception. It is clearly unsatisfactory that a patient may be ordered to

accept treatment in hospital that is not deemed appropriate by the doctor administering

such treatment, although we can see no mechanism to protect patients from this other than

the discretion of authorities not to allow the situation to arise (see also Chapter 3.20-3 above

on the limits of a doctor’s duty as a public authority).
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14.1 The powers to provide compulsory treatment under the Mental Health Act 1983 are

generally accepted to be not applicable inside prisons, where any treatment without consent

must be justified under the common law387. The only power available under the Mental

Health Act 1983 in respect of prisoners is that which allows their transfer from the prison

environment to hospital facilities where compulsory care and treatment under the Act’s

powers are applicable388. The Commission’s own remit with regard to prison healthcare is

similarly circumscribed.

Transfers from Prison 

14.2 There are often delays in the transfer process, particularly while a suitable bed is identified

and made available, and we are pleased that the Prison Health Policy Unit now has a

protocol for transfer delays of longer than three months389. The number of such delays

during 2001/02 is shown in Figure 43 below.

Fig 43: Transfer of prisoners, 2001/02: numbers waiting and delays over three months 

data source: statistics from DOH, Prison Health Policy Unit, personal communication

Prisons
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387 The Government view is stated in Department of Health (2002) Seeking Consent: Working with People in
Prison. July 2002, para 1.4. A partially dissenting view, in relation to patients detained under section 3 at the
time of imprisonment, may be found at para 1-283 of Jones R (2003) Mental Health Act Manual, eighth
edition London:Sweet & Maxwell.

388 Mental Health Act 1983, sections 47 – 53.

389 Department of Health, HM Prison Service and the National Assembly for Wales (2001) Changing the
Outlook: A strategy for Developing and Modernising Mental Health Services in Prisons, December 2001, para
3.20  

June 2001 Sept 2001 Dec 2001 March 2002

Number of prisoners assessed 128 132 125 142
and accepted for mental health
transfer by NHS

Number awaiting assessment/ 175 164 138 142
acceptance but transfer pending

Number waiting longer than 3 28 34 24 39
months for transfer following
acceptance

2001/02 – monthly reporting



14.3 The Prison Health Policy Unit during 2002/03 was refining data collection and some initial

difficulties in definition and reporting have been addressed. From the 2002/3 data we know

that, in the last quarter of the year (Jan-Mar 2003), 785 assessments were requested, 479

carried out and 221 prisoners transferred to hospital. Some of these activities will relate to

prisoners whose assessments were requested or undertaken in earlier periods. At the end of

the period, 33 prisoners had been waiting for longer than three months after their

acceptance for transfer by the NHS.

Recommendation 58: Data collected for future years should enable monitoring of the
following aspects of prison transfers, and the time scales involved for each of these aspects:  

✱ the number of requests for assessments from prisons;

✱ the total number of assessments carried out;

✱ the number of prisoners assessed and accepted for mental health transfer;  

✱ the number of mental health transfers; and

✱ transfer delays of more than three months' duration.

14.4 At Figure 44 below we show the trends in transfer of sentenced prisoners to NHS facilities

under section 47 over the lifetime of the 1983 Act. This data suggests a steady rise in the

volume of transfers to medium and lower secure facilities up until 1993, when numbers

have appear to have tailed off slightly. This apparent decrease may be no more than a

reflection of a possible increase in the use of independent sector facilities, which are not

counted in the chart, although figures available to the Commission are inconclusive on

this390. The rate of transfers to High Security Hospitals has remained fairly constant. The

numerical and proportionate increase in transfers to hospitals other than the High Security

Hospitals has been explained by some commentators as a result of heightened awareness of

the problems of mentally disordered prisoners and an increased willingness of prison

medical officers to refer such patients to hospital391. There are a number of possible factors

in the variation showed by transfers to facilities other than high secure units, including:

availability of hospital beds; sentencing trends; the effectiveness of court-diversion schemes;

or even rates of effective treatment within the prison system. We recommend this to the

Prison Health Unit at the Department of Health and the National Institute for Mental

Health England (NIMHE) as an area for further study.

14.5 Figure 45 below shows the transfer rates, since 1996, of unsentenced prisoners into NHS

facilities under section 48 of the Act. There is a greater numerical use of section 48 than 47.

This suggests that unsentenced prisoners are either more likely than sentenced prisoners to

suffer from mental disorder, or at least to have such suffering recognised. Most unsentenced

prisoners will be held on remand, although the section may also be applied to persons held

under immigration legislation or other powers.
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390 Known transfers to private facilities under section 47 during this period are as follows:

87/8 88/9 89/90 90/91 91/92 92/93 93/94 94/95 95/96 96/97 97/98 98/99 99/00 00/01 01/02  
0 1 2 5 15 7 18 23 16 5 7 17 24 18 17   

Data source: DOH Stats Bulletins 1995/4; 1999/25 and 1999/26

391 Huws R, Longson D, Reiss D and Larkin E (1997) Prison transfers to Special Hospitals since the introduction of
the Mental Health Act 1983 in Journal of Forensic Psychiatry Vol 8 No 1 May 1997 74-84, p82.



14.6 A smaller proportion (average 5.5%) of transfers under section 48 are to High Security

Hospitals than is evident over the equivalent period for transfers under section 47 (18% of

all transfers under section 47 between 1996 and 2002 were to high secure care). The

proportion of women prisoners to men prisoners transferred under sections 47 and 48 is,

however, not dissimilar: women account for an average of 11% of sentenced prisoners and

13% of unsentenced prisoners transferred under sections 47 and 48 over this period.

14.7 As with patients remanded to hospital directly from the courts under section 35, section 48

patients may sometimes be subject to “dual detention”, where a civil power of detention is

exercised concurrently with the court or Home Office power. In the case of section 48, this

may be considered if there is a likelihood of the patient suddenly ceasing to be a prisoner on

remand (due to a case collapsing, or bail being granted, etc) whereby the powers of

detention and treatment conferred by section 48 would immediately cease. We discuss dual

detention at Chapter 13.1 above.

14.8 Around 140,000 people pass through the prison system annually, and the prison population

at any one time is about half that number. Up to 90% of prisoners may have a diagnosable

mental illness or substance misuse problem, or both393. Of those, we expect that only a small

proportion will have a mental disorder of the nature or degree that warrants transfer under

the 1983 Act, and indeed the above figures suggest a proportion of approximately one in 400
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392 data sources: 1984–1994 (calendar years): Huws R et al (1997) [see note 391 above], fig 1; 1996-2002
(financial years): data supplied by DoH Statistics Branch from KH15 and KP90 returns, see also table 4,
DOH Statistical Bulletin 2002/26 . No data for 1996 was available in this format.

393 Department of Health, HM Prison Service and the National Assembly for Wales (2001) Changing the
Outlook: A strategy for Developing and Modernising Mental Health Services in Prisons, December 2001,
Ministerial Foreword.



prisoners overall are currently assessed as requiring transfer394. We suspect that the true

proportion of prisoners who would meet the civil thresholds for detention is larger than

this. It is likely that the threshold for admission under the 1983 Act is higher for prisoners

than for other persons, given that prisoners are already in custody which may – rightly or

wrongly – be considered as protective. The Reed Committee (1992) expressed concern at

the often narrow interpretation of the requirement that treatment be “urgent” for section 48

powers to be used, and advised that section 48 “should be applied where a doctor would

recommend inpatient treatment if a person were seen…in the community”.395 We doubt

that this recommendation is observed in practice even today.
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394 i.e. transient prison population over one year (c.140,000) ÷ the average annual figure for Mental Health Act
transfers 1996-2002 (c.350) ≈ 400. Therefore, approximately one in every 400 prisoners passing through the
system will be transferred to psychiatric hospital under the 1983 Act. This suggests that prisoners may be
about four times more likely to be detained under the 1983 Act than non-prisoners.

395 Review of Health and Social Services for Mentally Disordered Offenders and others requiring similar
services  (1992) final summary report, HMSO para 9.6iv



Safeguards for mentally disordered prisoners awaiting transfer and treatment 

14.9 In our response to the Draft Mental Health Bill of 2002396, we suggested that consideration

must be given to the Commission for Healthcare Audit and Inspection and any associate

bodies’ responsibilities in relation to prison healthcare services. We also urged the

Government to consider whether prisoners who have been assessed as meeting the criteria

for compulsion but who are waiting for transfer to mental health facilities should be

considered as a specific group whose needs might be met by specific safeguards, such as the

right to advocacy services or oversight by a healthcare inspectorate.

Developments in the prison service for mentally disordered prisoners. 

14.10 The Department of Health report Nursing in Prisons397 acknowledged that nurses and

healthcare officers do their best within current arrangements, but concluded that “prison

health care does not and can not provide” adequate secondary level mental health care. The

report raised concerns about prisoners with mental health problems being kept alone in

their cells for long periods of time, particularly at night. It compared this with practice in

the NHS, where “seclusion is used only as a last resort under the direction of a psychiatrist

following strict protocols”398.

14.11 We acknowledge the work being undertaken to address the deficiencies in prison healthcare

during our reporting period. The key shift over this time has been partnership of the Prison

Service and the NHS. We recognise the achievements made towards implementing the NHS

Plan and National Service Frameworks for Mental Health operative in England and Wales,

all of which encompass the care of prisoners.

14.12 The basic principle underlying the changes in prison healthcare is that, allowing for the

prison context, services should be provided as far as possible in the same way as they are in

the wider community. Therefore, just as the focus of service development outside prisons is

on community-based services, so the focus within prisons is on mental health promotion

and “wing-based” mental health interventions. A key target over the next 3–5 years has been

set as reducing the numbers of prisoners resident in prison-based health care centres, with

resources re-deployed to day care and wing-based services399.

14.13 One way of managing this, and perhaps the most dramatic change in service provision

within prisons, will be the establishment of NHS managed “in-reach” teams in all prisons by

2006400. “In-reach” services for prisons are likely to play a broader role than their

community-based “out-reach” counterparts. Whereas out-reach services’ role is to help

those with serious mental illness stay in contact with specialist services, “in-reach” services
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396 Mental Health Act Commission (2002) Mental Health Act Commission Response to the Draft Mental Health
Bill, paras 6.19-20

397 Department of Health (2000) Nursing in Prisons: Report by the Working Group considering the development of
prison nursing, with particular reference to health care officers. Para 85.

398 This may not, in fact, be an accurate account of NHS practice. See, for example, Chapters 11.17 & 12.30 above.

399 Department of Health, HM Prison Service and the National Assembly for Wales (2001) Changing the
Outlook: A strategy for Developing and Modernising Mental Health Services in Prisons, December 2001, paras
4.7, 10 and 4.8.

400 Department of Health (2002) Mental Health Bill consultation document, Cmnd 5538-III, para 3.34.



will eventually be expected to provide general mental health services suited to all patients

with mental health needs401.

Extending compulsory powers into prison  

14.14 It may be that the development of mental healthcare services within prisons can and should

lead to fewer prisoners being transferred under sections 47, 48 or their equivalents in new

legislation. It seems likely, for example, that in-reach services may provide the earlier

intervention necessary to prevent less acute mental disorders from developing into crises.

But we are concerned that the services currently under development within prisons may be

expected to care for severely mentally disordered prisoners as an alternative to transferring

patients to hospital facilities. In our view, unless and until prison facilities that are

equivalent to hospital provision are available, the priority should be the transfer of severely

mentally disordered prisoners to appropriate hospital facilities outside the prison walls. We

share the Government’s concern, however, that by implication many prisoners may be

denied treatment or treated compulsorily without the safeguards of the Act, including the

attentions of a monitoring body, whilst they are in prison.

14.15 We note with concern the suggestion that powers of compulsion could be extended to

prison environments. The consultation document on the draft Mental Health Bill reasoned

that, just as the draft Bill would provide a framework for the compulsory treatment in the

community, thus severing the 1983 Act’s link between compulsion and detention in

hospital, so “there should be similar flexibility for patients to receive compulsory treatment

in prison”. Community treatment orders, in this model, would be allowed through the

prison gates, so that prisoners could be made subject to them “just as if [they] were not in

prison”402.

14.16 Whilst Government accepts that the law would allow for compulsion only when appropriate

services are in place and conditions are right403, we question whether it has properly grasped

what such service and conditions might be. We are concerned at the parallel drawn by

Government between the use of compulsion in the community and prison, which suggests

that in-reach or wing-based services may be expected to provide services under compulsion.

We have argued instead that, for compulsory treatment within prisons to be legally or

ethically justifiable, the level of service provision and support available to prisoner-patients

should be at least equivalent to that which would be available elsewhere404. It is doubtful that

in-reach services of any kind can provide the levels of service appropriate to provide

compulsory mental health treatment. The prison “community” cannot offer any real

equivalent to the support and care available outside prison, and any assumed equivalence

between prison and the community outside greatly under-estimates the isolation and

bullying of the mentally ill in prison, and the stigma of mental illness in such a situation.
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403 ibid, para 3.40.

404 MHAC (2002) MHAC Response to the Draft Mental Health Bill, paras 6.1-6.21; see also Kinton M (2002)
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14.17 This is not to say that the use of compulsion should not be contemplated within the prison

environment, and the Commission has not taken a position that such compulsion could

never be justified. There does seem to have been scant attention paid to the wider ethical

implications of this, although we hope that the publication of responses to the draft Mental

Health Bill proposals of 2002 may initiate a more considered dialogue. However, if

appropriate treatment units were available within prisons, it could make sense to allow

compulsory treatment there. We suggest that such units would have to be equivalent to in-

patient units outside of prison. They would therefore be separate from the normal

residential accommodation, staffed at all times with NHS professionals and able to provide

the necessary treatment under the same quality-assurance arrangements (such as profes-

sional regulation and inspection of services) as exist elsewhere in the NHS. We would also

expect the same safeguards to be available to prisoner-patients as would be available to

patients subject to compulsion outside prison, such as the oversight of a monitoring body,

access to advocacy, ability to appeal against compulsion to a tribunal and to have tribunal

oversight and safeguards applied to the treatment itself. Even if this infrastructure was in

place, there should still be a requirement that transfer to an outside hospital should be

considered if that would be in the prisoner-patient’s best interests.

14.18 The Commission is deeply concerned at the current lack of monitoring, overview or general

protection provided in relation to mental healthcare in prisons. In our view the potential for

unrecognized or unchallenged coercive psychiatric treatment is extremely serious in a prison

environment, where prisoners have far fewer residual freedoms than detained patients and

may also feel that their compliance with psychiatric treatment may determine their

assessment for release. It will not provide sufficient protection for prison healthcare to be

monitored at the level of Primary Care Trust provision. Prisoners who are undergoing

psychiatric treatment inside prison should be subject, at least, to similar visitorial safeguards

as apply to psychiatric patients detained in healthcare establishments. Safeguards equivalent

to those proposed in the draft Mental Health Bill of 2002 for incapacitated patients in

healthcare establishments should extend to prison-based healthcare. This would provide

mentally incapacitated prisoners who have not yet been transferred out of the prison system

with the safeguard of a tribunal-style review and authorisation of their care plan.

Recommendation 59:

The Commission is opposed to the extension of powers of psychiatric compulsion under a
Mental Health Act to the prison environment, especially whilst facilities available inside prison
are not equivalent to those available on the outside. 

If formal psychiatric compulsion is to be introduced to the prison environment at some future
point, stringent safeguards at least equivalent to those available to non-prisoner patients
outside the penal system must be in place, including Tribunal oversight and authorisation of
care plans, appeal processes etc.  There must also be appropriate and robust monitoring of
the use of compulsion and inspection of facilities used by a suitably expert body.      
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Part 4
Diversity and Human Rights
Practice





15.1 Article 14 of the European Convention of Human Rights provides that its rights and

freedoms “shall be secured without discrimination on any ground such as sex, race, colour,

language, religion, political or other opinion, national or social origin, association with a

national minority, property, birth or status”. This list is illustrative, not exhaustive405. It is

therefore a fundamental requirement of all human rights-based practice that it is under-

pinned with proactive and effective equal opportunities measures. We are encouraged by

developments in this area since the passing of the Human Rights 1998 and Race Relations

(Amendment) Act 2000, but do not underestimate the challenges faced by practitioners and

policy-makers alike.

15.2 In the context of planned reorganisation of equality bodies for the UK (and therefore not

specifically in the context of mental health services), the British Institute for Human Rights

(BIHR) has suggested that the historic separation between equalities and human rights

agendas that is peculiar to the UK has narrowed the focus of the equality agenda to a primary

concern with individual redress for anti-discrimination406. This may be true of many points

of mental health service delivery, but it is perhaps an overly harsh verdict in relation to service

planning, particularly in relation to race equality where the Race Relations (Amendment) Act

2000 and non-statutory initiatives have emphasised authorities’ positive duties to attend to

equal opportunities at a structural level. However, we believe the BIHR charge is partly

justified, in that there has been little attempt so far to make explicit the connection between

anti-discrimination and human rights practice. For example, the necessity under the Human

Rights Act of change in Black and ethnic minority patients’ experiences of mental health

services, and the role that human rights principles have had and will have in effecting this

change, could have been emphasised in the report Inside Outside: Improving Mental Health

Services for Black and Minority Ethnic Communities407. Such an emphasis could explain the

Equal opportunities
and human rights

15

405 In R (on the application of T and S (a minor, by her next friend T) v Secretary of State for Health and Secretary
of State for the Home Department [2002], Sir Edwin Jowitt said that the word ‘status’ in Article 14 “is not to be
considered narrowly but should be given a purposeful construction” [para 86]. As such Article 14 could
encompass discrimination against any person on the basis of status, whether such status is a matter of self-
identity or societal-imposition. ‘Mental disorder’ itself could be encompassed. In R (on the application of
Pretty) v Director of Public Prosecutions [2001], Lord Hope held that Article 14 is capable of extending to
discrimination on grounds of mental or physical capacity [para 105].

406 British Institute for Human Rights  (2002) Something for Everyone: The impact of the Human Rights Act and
the need for a Human Rights Commission, British Institute for Human Rights, researched and written by
Jenny Watson, page 16. (available from 020-7401 2712 or www.bihr.org).

407 Department of Health (2003) Inside Outside: Improving Mental Health Services for Black and Minority Ethnic
Communities in England. NIMHE. The Human Rights Act is mentioned only once in the main body of the
report (as ‘an additional imperative’ to improve the experience of Black and minority ethnic patients, p7),
and is not mentioned at all in the Ministerial Foreword to the document. 229
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fundamental nature of the problems experienced by Black and minority ethnic patients and

help to establish human rights awareness in a clear and forceful context.

15.3 We would like to see equal opportunities in the widest sense being acknowledged and

promoted as a key component of human rights-based practice across all levels of service

provision. The initiatives in relation to race equality could be a starting point for similar foci

on women patients, older patients, children or patients with learning or physical disability.

Women Patients

15.4 The Commission was pleased to take part in last year’s consultation over the strategic

development of mental health care for women, organised around the Department of Health

report Women’s Mental Health: Into the Mainstream408. We recognise that the Department of

Health has given women’s services priority at a policy level409 and we look forward to seeing

the results of this in due course. A study commissioned by the Department of Health’s Policy

Research Programme and published in September 2002 concluded that while some services

have improved so far, there is little indication of sustainable improvements in mainstream

mental health service for women410.

15.5 In our Ninth Biennial Report we noted some slow progress towards implementing NHS

directives on safety, dignity and privacy in mixed environments411. Commissioners’ reports

suggest that the 95% implementation by the target date of 2002 of objectives relating to

women’s safety, privacy and dignity, which included establishing separate washing and toilet

facilities and safe sleeping arrangements alongside more general organisational arrange-

ments, has not been met in any meaningful sense, although we understand that this target is

considered achieved by the Department of Health. Some hospital managers have informed

the Commission that resource limitations have prevented them meeting basic accommo-

dation standards. In some hospitals, however, excellent womens’ services are being

developed and implemented.

15.6 We have previously warned that some services may comply with the basic elements of the

Government’s objectives without in reality offering a quality service to women. The

Commission has listed the following issues to be addressed by service commissioning bodies

and providers in providing care to detained women patients (see Figure 46 below). In our

Eighth Biennial Report (1999) we suggested to Government that services could also be

required:

408 Department of Health (2002) Women’s Mental Health: Into the Mainstream. Strategic development of
mental health care for women. London, October 2002. Summary document also available. The Mental
Health Act Commission’s response to this consultation document (December 2002)  is published on our
website www.mhac.trent.nhs.uk 

409 see also Department of Health (2003) Secure Futures for Women: Making a Difference; Department of Health
(2003) Women-only and women-sensitive mental health services. Expert briefing. NIMHE, Summer 2003
www.nimhe.org.uk/expertbriefings.

410 Barnes M, Davis A, Guru M, Lewis L and Rogers H (2002) Women-only and women-sensitive mental health
services: An Expert Paper University of Birmingham Department of Social Policy and Social Work. This
report is summarised in the NIMHE briefing referenced at 394 above, but is also downloadable from
www.socialresearch.bham.ac.uk  

411 Mental Health Act Commission (2001) Ninth Biennial Report 1999-2001. London: Stationery Office.
Chapter 6.33 et seq



✱ to have policies relating to women’s safety available on every ward and reviewed every
two years;

✱ to identify through risk-assessment women who are particularly vulnerable to sexual
exploitation or harassment and also men who have a history of harassment or violence
towards women;

✱ to monitor all incidents of sexual harassment to identify problems in service provision;

✱ to ensure staff are appropriately trained in gender awareness and the safety and special
needs of women patients; and 

✱ to appoint a designated officer with oversight for women’s issues412.

We continue to suggest such measures as elements of good practice in women’s services.

Service commissioning bodies and service providers should agree and
monitor services for women patients to ensure that such patients can:

✱ lock bedroom doors, using a system capable of being overridden by staff in an emergency;

✱ have a choice of a female key-worker;

✱ be in contact with other women;

✱ have the opportunity to take part in women-only therapy groups and social activities, but have the
choice of taking part in mixed groups where appropriate;

✱ engage safely in a full range of such activities, even where their number is small compared to the
hospital population;

✱ have physical health checks on admission;

✱ have access to a female doctor for medical care;

✱ have access to a female member of staff at all times; and 

✱ be assured of adequate supervision at night. 

Fig 46: Commission Practice Guidelines: service for women patients

(Recommendation 63, MHAC (2001) Ninth Biennial Report, Chapter 6.38)

15.7 We are concerned that the increasing physical segregation of sexes within acute services may

have a deleterious effect on women’s access to therapeutic and recreational activities, fresh

air etc. We have found this to be the case even in the High Security Hospitals, where patient

populations fluctuate less than other services and patients stay for longer periods to allow

for more comprehensive individual care-planning (issues relating to women patients in the

High Security Hospitals are discussed at Chapter 12. 52 et seq above).

15.8 In the coming two-year period the Commission intends to undertake a specific study of the

nursing care and treatment of women detained under the 1983 Act, with a particular focus

on the position of detained women patients who are in a minority in mixed-sex facilities.

Older patients

15.9 A primary concern of the Commission in relation to older patients is that such a large

number of them fall outside of the scope of our operations. A great number of so-called
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“Bournewood” patients, who lack mental capacity to consent to their care and treatment

but are nevertheless compliant with it (see Chapter 8.1 et seq), are likely to be older patients

suffering from dementia or depressive illnesses. There is little overview of the general

standards of care and treatment for this group of patients and no body with responsibility

for considering the human rights aspects of de facto compulsion. It is acknowledged that

such patients may be prescribed inappropriate neuroleptic medication in an attempt to

treat behavioural complications of their disorders, with a number of adverse effects413.

Although we welcomed guidance on implementing the medicines-related aspects of the

NSF for older people in our last Biennial Report, we doubt that this guidance alone will even

start to challenge practice:

“These drugs [neuroleptics] should not be used for people with dementia, except in
exceptional circumstances, and yet the use of them on old people is going up and up. It’s
a clear correlation it seems between lack of experience, lack of training and poor
staffing… It’s absolutely a violation. And it’s covert, we picked up the issue of covert
medication because of this issue…” 414

Research on this issue by the Alzheimer’s Society, commissioned by the Department of

Health and carried out by a medical team, questioned the clinical appropriateness of the use

of neuroleptics in 83% of nearly 1,000 care plans relating to older persons in care homes in

the Thames region415. Although the inappropriate and covert use of psychiatric medication

is one extreme example of malpractice that may be largely hidden from public view, but is

now coming to the attention of Government, it is just one of possibly many other imposi-

tions on this group’s human and legal rights that is not, at present, subject to any specifically

focussed monitoring:

“People in a care home with dementia who are there supposedly with their consent,
don’t have any rights or safeguards at the moment. If they were sectioned they would
have much better safeguards… But it’s a whole group that’s completely ignored. And
locked doors are quite common”416.

15.10 The Commission has similar concerns over the care outside of statutory frameworks and

regulation of learning disabled patients.

Recommendation 60: Future arrangements for monitoring of the use of compulsion
should extend to mentally incapacitated patients receiving psychiatric care and treatment
under all circumstances.   

15.11 The progress report issued by Government in 2003 on the implementation of the National

Service Framework for Older People provides few details of mental health services, as

milestones for the mental health standards all fall in 2004417. The Audit Commission’s 2002
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414 Julia Cream of the Alzheimer’s Society, quoted in British Institute for Human Rights  (2002) Something for
Everyone: The impact of the Human Rights Act and the need for a Human Rights Commission, p52

415 John Ezard Nursing home patients given tranquilisers needlessly, research shows.  Guardian, 10 February 2003.

416 ibid, note 414, p50.

417 Department of Health (2003) National Service Framework for Older People: a report of progress and future
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report Forget Me Not suggests that mental health services for Older People are “patchy”, with a

particular problem being gaps in service provision for early intervention and specialist

nursing home provision. In particular, the Audit Commission found variations in the levels of

dependency of patients with dementia in acute psychiatric beds, suggesting that thresholds for

admission (not necessarily under the 1983 Act, but including such admissions) were being

influenced by the availability of alternative services. Furthermore, three-fifths of acute psychi-

atric wards did not consistently offer separate nursing areas for elderly patients with dementia,

elderly people with functional illnesses and younger people with functional illnesses418.

Hospital provision is therefore not always ideally suited to treat older patients with dementia

safely, and yet is used in the absence of alternatives. The Department of Health’s own progress

report also describes progress as “patchy”419. Nevertheless the Commission recognises the

value of the NSF in raising awareness of the need for holistic services for elderly care, particu-

larly in dementia services, and establishing standards for services.

Deaf Patients 

15.12 The Commission raised a number of concerns in relation to deaf patients in our Ninth

Biennial Report, including the likelihood that deaf patients are grossly over-represented in

the patient population of mental hospitals as a result of poor diagnosis, miscommunication

and misguided treatment plans. We also highlighted the limited specialist services available

for the care and treatment of deaf patients with severe mental illness. These concerns were

brought into focus by the inquiry into the care and treatment of Daniel Joseph, which

recommended a nationally co-ordinated strategy for deaf people420.

15.13 The Commission welcomes the publication of the Department of Health consultation

document A Sign of the Times: Modernising Mental Health Services For People who are Deaf

(2002), which accepts the Daniel Joseph Inquiry’s recommendations and sets out proposals

for service development421. We shall take a great interest in the results of this consultation.

15.14 It is still the case that detained deaf patients are particularly vulnerable to abuses of their

ECHR Article 5(2) rights to be informed of the reasons for their deprivation of liberty in a

language that they can understand. We continue to call on Government to provide

information leaflets on the Act that will be accessible to persons whose first language is

British Sign Language 422. The Commission is reviewing its own information leaflets and

will consider the communication needs of deaf patients in that review.
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having pleaded guilty to manslaughter with diminished responsibility and having another charge of
attempted murder left on file.
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16.1 In our Ninth Biennial Report, we wrote in some detail of the specific problems faced by

Black and minority ethnic patients. We argued that mental health services as a whole

suffered from insufficient understanding of the diverse religious and cultural needs of Black

and minority ethnic patients and that this amounted to institutional racism, as defined by

the 1999 Macpherson Report into the death of Stephen Lawrence:

“…the collective failure of an organisation to provide an appropriate and professional
service to people because of their colour, culture or ethnic origin”.

We argued the need for all aspects of mental healthcare services to be subject to strategic

equality programmes aimed at establishing clear policies, procedures and guidelines for

service delivery together with robust monitoring, implementation and review procedures.

Equality programmes should aim to address the proposals for implementation set out in the

Home Office guide to the Race Relations (Amendment) Act 2000423. We also suggested

outline programme headings, and suggested our own ‘regional consultation exercises’ as a

potential model for services to adopt424.

16.2 We are very pleased at the appointment of the Commission Chairman, Professor Kamlesh

Patel OBE, as the National Institute for Mental Health in England’s Acting National

Strategic Director charged with implementing the Black and minority ethnic mental health

programme. Alongside his work with the Centre for Ethnicity and Health at the University

of Central Lancashire, Professor Patel was instrumental in ensuring that the Commission

initiated its own ongoing equality programme in 1996.

16.3 The Commission’s National Visit of 1999, operated in conjunction with the Centre for

Ethnicity and Health and Sainsbury Centre for Mental Health, examined aspects of the care

and treatment of detained patients from Black and minority ethnic communities425. The

visit focussed on issues of ethnic monitoring; racial harassment; staff training in race equality

Black and Minority Ethnic
Patients
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423 Home Office (2001) Race Relations (Amendment) Act 2000: New laws for a successful multi-racial Britain:
proposals for implementation. London, Home Office. Chapter 6.

424 Mental Health Act Commission (2001) Ninth Biennial Report 1999-01, London: Stationery Office. Chapter
6.21-32 and Appendix D 

425 The preliminary report on the findings of this visit was published as Sainsbury Centre for Mental Health
(2000) National Visit 2. Improving Care for Detained Patients from Black and Ethnic Minority Communities,
Preliminary Report. London, Sainsbury Centre. The key findings and conclusions from that report are also
summarised at Appendix C of the Commission’s Ninth Biennial Report (2001).



and anti-discriminatory practice; and the use of interpreters. As a result of this work the

Department of Health commissioned a report from the University of Central Lancashire

Centre for Ethnicity and Health (supported by the Commission) to aid the development of

policies in these areas. The report, Engaging and Changing: Developing effective policy for the

care and treatment of Black and minority ethnic detained patients, published in October

2003426. Whilst we refer to and quote from the main recommendations from this publication

in the remainder of this chapter, we hope that readers of this report will refer to it directly to

ensure that it achieves wide dissemination and influence.

16.4 The Commission was also represented on the external reference group led by Professor

Sashidharan, a member of the Mental Health Task Force and Medical Director of North

Birmingham NHS Trust, whose report Inside Outside; Improving Mental Health Services for

Black and Minority Ethnic Communities in England427 set out proposals for the Department of

Health as a result of consultations similar in methodology to the Commission’s own ‘regional

consultation exercises’, which we described in depth in our Ninth Biennial Report428.

16.5 The coming into force of the Race Relations (Amendment) Act 2000 has created specific

duties for public authorities to assess all policies and functions, to identify and remedy those

which have an adverse effect on different racial groups. Implementation requirements of

the 2000 Act include engaging with Black and minority ethnic communities to consult on

service delivery. Services should find that the consultative model expounded in Engaging

and Changing,429 which builds in part upon the Commission’s experience in its consultation

exercises, provide a useful template for developing consultation with the scope and breadth

of effective community engagement.

16.6 The Commission is pleased to see the spread of policy-level activity and enthusiasm for

change in the delivery of a more equitable mental health service to patients from Black and

minority ethnic backgrounds. From Government down through all levels of the service we

believe that it is now beginning to be accepted that “if discrimination is to be identified and

rooted out… there are few quick fixes and only long-term, whole systems approaches are

likely to make a difference”430 as we have held in past Biennial Reports431. In this area

Government does seem to have now embraced a facilitative and leading role demonstrated

by the October 2003 publication of Delivering Race Equality – A Framework for Action, a

consultation document that has resulted from the Department’s Race Relations

(Amendment) Act impact assessment on mental health services. The consultation

document is supported by a newly established Black and minority ethnic mental health

programme within NIMHE, adopting a whole systems approach intended to help services

identify problems they are facing in providing equitable services; support services in finding
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solutions; and monitor services’ progress in delivering those solutions. We hope that the

improvements envisaged by this programme to mental health services in general will

provide a real benefit to the service experience and outcome for Black and minority ethnic

detained patients. We also hope that this will act as a precedent for similar engagement

across a number of human rights issues pertaining to detained patients.

The diversity of black and minority ethnic communities

16.7 Underlying the term ‘Black and minority ethnic patients’ is a complex mosaic of people who

categorise themselves in census classifications other than ‘White British’. The largest subgroup

(in terms of census classification) is the very heterogeneous “Other White” category, which

encompasses people of at least three continents. Then, in descending order of numerical size

according to the census, there are categories of Indian, Pakistani, Irish, Black Caribbean, Black

African, mixed ethnic backgrounds, ‘Other Asians’, Chinese, ‘Other Black’ and ‘Other Ethnic

Group’. These subgroups obviously have a diverse range of religious beliefs, values, histories,

cultures and socio-economic experience. In fact, what unites them for our purposes is

precisely that they generally fare worse when it comes to access to mental health services,

service experience and outcome in comparison with the white majority community.

The inequalities of service provision to Black and minority ethnic
patients 

16.8 The Commission raised issues of concern in relation to the experience of Black and

minority ethnic patients in its First Biennial Report, which covered the years 1983–85.

Three specific areas were identified:

(i) The lack of recognition that the needs of Black and minority ethnic patients may be
different to white patients. In particular, the Commission highlighted translation and
interpretation issues, domestic issues such as dietary or clothing requirements,
religious needs and isolation from other members of Black and minority ethnic
communities.

(ii) There were ‘suspicions‘ in Black and minority ethnic communities that mental health
laws may be “operated, at times… against their best interests” and that “cultural
features are not always considered when diagnoses of mental illness are made”.

(iii) That originally no Commissioners had been appointed from the Black and minority
ethnic communities themselves432.

Twenty years on, we can report excellent progress in relation to issue (iii) above. Roughly one

quarter of all Commissioners now come from Black and minority ethnic communities433

and we strive continually to ensure that Commissioner membership reaches all sections of

the community.

16.9 In relation to the concerns we raised over twenty years ago about mental health services and

the operation of the Act, it would appear that there have been few significant overall

improvements in Black and minority ethnic patients’ experiences of mental health services

under the Act. There are, of course, examples of excellent practice in relation to many areas
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of mental health care for Black and minority ethnic patients, some of which we describe

below. But the following highlighted issues show that there is still a long way to go before

equity in service provision is achieved for Black and minority ethnic patients.

The overrepresentation of Black and minority ethnic patients
amongst the detained population

16.10 There is continuing evidence of overrepresentation of many Black and minority ethnic

groups in the detained patient population. There are, surprisingly, still no officially collated

figures on the use of the Act by ethnic category, but the Commission’s own figures in

relation to the proportion of Black and minority ethnic patients made subject to detention

continues to suggest over-representation of many categories (Figure 47). This is consistent

with most research findings. A recent systematic review of published research suggested

that the statistical odds on a Black and minority ethnic patient being detained under the Act,

compared to a similarly unwell white patient, are at least 4:1434. Research undertaken for the

Department of Health has suggested that Black and minority ethnic patients may be six

times more likely to be detained than their white counterparts435.

16.11 Statistics collated by the Commission using the census categories from 2001 are shown

separately at Figure 48 below. Commission data is collated from voluntary returns provided

to every hospital that we visit, but it remains substantially incomplete. Our ability to

improve upon this is severely constrained by the resources available to us, but the

Commission is currently planning a major census of Black and minority ethnic patients in

2004, in conjunction with NIMHE, so as to obtain once and for all a firm baseline of

information and to encourage the establishment of robust ethnic record keeping and the

production of key performance indicators for future monitoring purposes.

Recommendation 61: Given the importance placed upon ethnic monitoring in health
services, we hope that statistics on the use of the Mental Health Act by ethnic category will
be collated in future by the Department of Health through existing arrangements to collate
such data by gender, legal category etc, so that the expertise and resources of
Departmental statisticians can be applied to this important task. 

16.12 In a study published in 2001436, the Social Services Inspectorate found that the percentage of

people from Black and minority ethnic groups who were assessed for possible detention was

generally disproportionate to the local estimates of local populations (Figure 49). These

findings are supported by data from the University of Manchester Mental Health Social

Work Research Unit, which is discussed at Chapter 8.70 et seq above. The SSI study found

that detention rates from such assessments were similar for both White and Black and

minority ethnic  groups (63% and 69% respectively).
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434 Bhui, K; Stansfield, S; Hull, S, Priebe, S, Mole, F & Feder, G (2003) Ethnic variations in pathways to and use of
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1983. British Journal of Psychiatry 180:222-26.
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Fig 47 : Mental Health Act admissions by ethnicity in England & Wales 1996-2001

Fig 48: Mental Health Act Admissions by ethnic categories, England & Wales, 1/4/01 – 
31/3/02

Data collected by MHAC, n = 23,090

Fig 49: Percentage of minority ethnic groups in population and amongst those assessed under the 
Mental Health Act 1983, 2001

Source: Social Services Inspectorate (2001) Detained – inspection of compulsory mental health admissions, table 1 239

1996/7 1997/8 1998/9 1999/0 2000/01
(n=29,426)1 (n=33,552)2   (n= 35,097)3 (n= 40,024)4 (n= 23,793)5

% % % % %

White 84.0 83.3 85.0 88.2 87.7
Black Caribbean 5.4 6.2 5.2 3.6 3.1
Black African 2.7 2.5 2.4 1.7 1.4
Black other 1.8 2.0 1.5 1.1 0.9
Indian 1.7 1.6 1.4 1.5 1.4
Pakistani 1.3 1.0 1.4 1.2 1.3
Bangladeshi 0.4 0.6 0.4 0.4 0.3
Chinese 0.3 0.3 0.3 0.2 0.3
Other groups 2.4 2.5 2.4 2.1 3.6

1 ethnicity not known (1996/7) = 2,102 – not included in table
2 ethnicity not known (1997/8) = 1,505 – not included in table
3 ethnicity not known (1998/9) = 1,204 – not included in table
4 ethnicity not known (1999/0) = 5,029 - not included in table
5 ethnicity not known (2000/1) = 811 not included in table
(n.b. underreporting and ethnicity unknowns may have distorted residual analysis. See 16.11 for discussion)

Ethnic Group

Mental Health Act Admissions

Mental Health Act Admissions 2001-2002, % by ethnic category

Ethnic category % Ethnic category %

British 84.4 Black African 1.1
Irish 0.5 Black Caribbean 2.5
Other White background 3.2 Other Black background 0.8
White & Black Caribbean 1.5 Indian 2.3
White & Black African 0.7 Pakistani 1.3
White & Asian 0.1 Bangladeshi 0.3
Other Mixed background 0.2 Other Asian background 0.5
Chinese 0.2 Other Ethnic background 0.9

Local Council % minority ethnic % minority ethnic
population MHA assessments

local analysis n=998

Barking & Dagenham 7 17
Bolton 8 11
Cambridgeshire 5 7
Derby 10 16
Hackney 33 47
Nottingham 11 26
Rochdale 7 16
Southwark 18 38
Walsall 10 14
Warwickshire 3 3

Percentage of minority ethnic groups in population and amongst those
assessed under the MHA 1983



16.13 We cannot be sure of the causes of this overrepresentation, and they are likely to be complex

and varied. It is generally recognised that Black and minority ethnic communities tend to be

concentrated in inner city areas characterised by social deprivation, including poverty,

educational disadvantage and discrimination in the labour force. Black and minority ethnic

communities may also show particular age, gender and marital status profiles in comparison

to other groups, all of which may be factors in admission rates that confound straight compar-

isons of one ethnic group against another. However, even studies that adjust for these factors

still report excess compulsory admissions among Black and minority ethnic patients437. It

seems likely that amongst the causes of the overrepresentation of Black people in compulsory

psychiatric care we should look at diagnostic and risk-assessment practice; patients’

experience of inpatient care and how this effects the health outcome of admission; access to

community-based services and attitudes towards seeking help at the early onset of illness.

16.14 Research by the Sainsbury Centre for Mental Health has suggested that many people with

mental health problems from the Black African and Black Caribbean communities may be

caught in a cycle of fear and prejudice. Negative experiences or perceptions of mainstream

mental health services may dissuade people from accessing services until crisis point, at which

point they face a number of additional risks, such as over and misdiagnosis, police intervention

and the use of the Mental Health Act. These adverse pathways into care influence the nature and

outcome of treatment and thus perpetuate the unwillingness of Black communities to engage

with services at an earlier stage. The University of Central Lancashire’s Centre for Ethnicity and

Health has identified a similar pattern of accessing services only at times of fundamental

breakdown or crisis amongst South Asian communities, although this is caused not so much by

distrust of services as by lack of knowledge of them, and stigma of seeking help, with networks

of family, friends or specialist South Asian Community-based staff taking on roles provided to

other communities by primary care services438. Such reluctance to seek help early in the onset

of mental health problems, and the concomitant experience of mental health services only at

times of extreme crisis, may be one causative factor behind the high suicide rate amongst

women from South Asian communities (and also amongst the Irish community in general).

16.15 The Inside Outside report has suggested national standards that:

✱ all services have access to crisis teams and ‘crisis residential alternatives’ to hospital; all
patients on the enhanced Care Programme Approach have a crisis plan that specifically
addresses how to minimise coercion; and that the pathways to care and the use of Mental
Health Act in relation to ethnicity could then be audited, with an expectation of year-on-
year reductions in variations by ethnicity.

✱ All assessments (including Mental Health Act assessments) should be carried out with the
individual, carer or family members and if necessary with interpreter, translator or
advocate support. Assessments should aim to establish a care plan that is mindful of
individual religious, cultural and spiritual beliefs, and has a clear identification of recovery
and outcome, so that Black experience of mental health services becomes less negative439.

Such standards could prove challenging to practitioners using the Mental Health Act 1983

with current resources. We hope nevertheless that government will give consideration to

these and other suggestions made by in the Inside Outside report.
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437 Bhui et al (2003) [ see note 434 above]  p113

438 see, for example, Department of Health (2003) Engaging and Changing: Developing effective policy for the care
and treatment of Black and minority ethnic detained patients, section 3.2

439 Department of Health (2003) Inside Outside: Improving Mental Health Services for Black and Minority Ethnic
Communities in England. NIMHE  p26 - 27.



Ethnic monitoring 

16.16 Ethnic monitoring has been mandatory for in-patient services since 1995, and yet many such

services are still struggling to record and monitor patients’ ethnicity. In many instances, staff

appear to lack confidence to ask about a patient’s ethnicity; in others they did not see the

need. Monitoring may be seen as bureaucratic, intrusive and meaningless for staff who have

not received adequate training in its purpose, or adequate training in cultural awareness, or

who can see little use being made of the data collected in terms of service improvements. Yet

effective ethnic monitoring can have a real impact on service development and the delivery of

comprehensive, holistic care programmes440. We believe that the Department of Health could

encourage better ethnic monitoring by collating national returns relating to the Mental

Health Act and publishing the results alongside its existing statistical bulletins (see 16.10-1

and recommendation 61 above). In this way Government could ensure that services develop

monitoring systems that can report at a national level and that data used to identify regional

or national trends is accurate.

16.17 The Commission commends the Engaging and Changing recommendations for services on

ethnic monitoring to all service managers. We summarise these recommendations at Figure

50 below.

Summary of Engaging and Changing recommendations to services relating to 
ethnic monitoring

✱ Board-level commitment to ethnic monitoring needs to be established, emphasising the importance of
the work and committing to use systems that harmonise across services. 

✱ Patients should self-assign their ethnicity using 2001 census categories (following CRE guidance on
supplementary categories to take account of local need).

✱ Patients should receive information in accessible format on ethnic monitoring, explaining its purpose
and assuring of confidentiality.

✱ Recording ethnicity should be an integral part of the admission procedure, with clear guidelines
available to staff about how to request such information and what to do when it is not immediately
forthcoming.

✱ Staff recording, analysing or monitoring ethnic data should be trained to do so.  

✱ Secondary questions should be asked around language, dialect, religion, familial origins, diet etc.

✱ Information should be held at ward level, where it should be used to inform individual patients' care
plans; and should be fed into a Trust / service wide system, where it should be used to monitor 
• the use of the Act; • treatment regimes; 
• complaints; • use of therapies and activities; 
• violent incidents; • harassment incidents; 
• self-harm; • deaths; 
• seclusion; • control and restraint; 
• meetings with Commissioners on MHAC visits; • MHRT outcomes; and 

• requests for SOADs.
✱ Collected data should be analysed, disseminated and used to take positive action to reduce service

inequalities. 

Fig 50: Summary of Engaging and Changing recommendations to services relating to ethnic monitoring
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440 see, for example, Department of Health (2003) Engaging and Changing: Developing effective policy for the care
and treatment of Black and minority ethnic detained patients.



Racial harassment

16.18 A lack of racial harassment policies outlining how to deal with harassment between

patients, as well as between staff and patients, continues to be a problem. The death of

David Bennett starkly illustrates the need for effective policies in this area. David Bennett

died in a medium secure unit having been restrained for 25 minutes, following an incident

sparked by racial abuse directed at him. The coroner recognised that the lack of a racial

harassment policy and procedure in the unit was a contributory factor in the events that led

to his death441. Government has recognised generally that insufficient attention has been

paid to ethnicity and gender and protection from abuse/harassment in acute mental health

care442 and has made it a minimum standard for Psychiatric Intensive Care Units and low

secure units to operate “a clear policy on equal ops and racial harassment which all staff and

patients are aware of…covering staff/patient and patient/patient harassment…signed up to

by Trust Board & with monitoring of adherence”443.

Recommendation 62: The Commission recommends that services enhance minimum
standards set by Department of Health guidance by adopting the recommendation from
Engaging and Changing that, alongside an establishment's anti-bullying or general
harassment policies, which should include racial harassment in their scope, 

"…in a mental health setting, a separate section or stand alone policy aimed at
protecting patients from racial harassment by other patients, by visitors or by staff
should be established to acknowledge the special need for protection of these
patients. A clear definition of racial harassment should appear on the policy,
encompassing the continuum of behaviours… including forms of subtle racism…"

Department of Health (2003) Engaging and Changing: Developing effective policy for the care and treatment
of Black and minority ethnic detained patients, p5

Interpreting services

16.19 Patient records examined on the National Visit 2 showed that one in five patients from Black

and minority ethnic communities did not have English as their first language. Even though

a number of these patients may speak English, at times of stress or distress patients’ abilities

to understand or communicate in that language may be reduced and interpreting provision

should be made. Interpreting the communications of patients with mental health problems,

especially at times of crisis, is a skilled job and should not be undertaken by interpreters with

no training in mental health issues. This will be particularly important in the establishment

of specialist advocacy services (see Chapter 9.10 et seq above).
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441 Mental Health Act Commission (2001) Ninth Biennial Report 1999-01, London: Stationery Office. Chapter
6.26. At the time of writing the independent inquiry into Mr Bennett’s death is preparing its report. The
MHAC gave evidence to that enquiry, thus retaining its involvement and close interest in the case. See also
Chapters 10.31 & 11.29-30 above.

442 Department of Health (2002) Mental Health Policy Implementation Guide: Adult Acute Inpatient Care
Provision

443 Department of Health (2002) Mental Health Policy Implementation Guide: National Minimum Standards for
General Adult Services in Psychiatric Intensive Care Units (PICU) and Low Secure Units. Para 9.2.1.



We summarise the recommendations of Engaging and Changing relating to interpreters at

Figure 51 below.

16.21 Staff training on race equality issues, anti-discriminatory practice and the delivery of a

culturally sensitive service is seen by many services as an ‘extra’ rather than a part of

mainstream service delivery. This can particularly be a problem where there are small Black

and minority ethnic communities, leading to a vicious circle of poor service delivery and

poor awareness of how to make improvements.

Summary of Engaging and Changing recommendations to services relating to
the use of interpreters 

✱ Service policies should contain a clear statement of the duty and commitment to provide interpreting
services in accordance with NSF and Mental Health Act Code of Practice requirements.  Standards
should be established for the use of interpreters on admission; at assessments during the formation of
care plans; at significant clinical meetings; and when new interventions are introduced.

✱ Children under the age of 16 should never act as interpreters.  Other family members, acquaintances
and untrained staff should not act as interpreters for significant clinical events.  In an emergency
untrained interpreters should only be used to communicate the minimum information necessary until a
trained interpreter can be found.  Telephone interpreters should only be used in an emergency.  

✱ Day-to-day communication needs may be met in part by befriending and advocacy organisations, and
service engagement with such organisations in the community should be encouraged at policy level.
Where bilingual staff are used as interpreters in any capacity, their training needs should be considered
and care should be taken that the role does not compromise their professional engagement with the
patient or role within the service

✱ Services should work in partnership and pool interpreters.  The use of interpreters should be recorded,
monitored and evaluated for quality and accessibility.

Fig 51: Summary of Engaging and Changing recommendations to services relating to the use of 

interpreters

16.22 Engaging and Changing includes detailed recommendations on training policies and

practice which service managers should take up. The report recommends that:

✱ training should be practice-based and mandatory for all staff, regardless of their patient
contact, provided at induction and as a part on an on-going programme of refresher
courses;

✱ training may be supplemented with information packs to guide staff on elements
relating to culture, faith and ethnicity. Such information must, however, not take the
place of asking the patient and carers about the patients’ preferences.

Providing culturally sensitive care

16.23 The above measures should establish the ground for the provision of services that are

sensitive and appropriate to the cultural and religious requirements of diverse communities.

Links into the community and meaningful consultation with Black and ethnic minority

groups are central to developing such services, as service changes must be responsive to

issues raised in such consultative processes. The Engaging and Changing report specifies
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some aspects of religious and cultural sensitivity in service provision that are not mentioned

above, but which have been raised in past Biennial Reports of the Commission, such as:

✱ Ensuring that patients have access to worship space, faith leaders and religious/faith
groups, and that staff are informed of and sensitive to religiously / culturally significant
dates.

The Commission was impressed by arrangements made at Rampton Hospital to
inform staff and patients of the significance and observances of Ramadan. The
hospital’s information sheet included times of sunrise and sunset.

✱ Ensuring that culturally appropriate food is made available to patients.

The Engaging and Changing report outlines an initiative undertaken by South

London and Maudsley NHS Trust, which established a ‘food group’ to establish

dietary needs and preferences of patients, including those from less well-established

ethnic groups. Central to the exercise was the use of a food workbook through which

patients could express concerns, ideas and solutions to catering issues.

✱ Ensuring that personal care requirements (such as hair or skincare products) are made
available to patients.

The Engaging and Changing report shows, for example, that some services are

engaging specialist hairdressing services for their Black patients.

✱ Ensuring that patients can access culturally appropriate opportunities and materials for
leisure and education.

Engaging and Changing highlights that Ashworth Hospital has established a cultural

forum to provide an opportunity for Black and minority ethnic patients to meet one

another; access particular newspapers, magazines, films, food and music; and discuss

and address issues relating to cultural needs.

16.24 Whilst we continue to look to services to engage with issues of anti-discriminatory practice

and race equality on a holistic, service-wide level and not as a series of piecemeal and

unconnected initiatives, the above examples may give an idea of how relatively modest

initiatives can make a significant difference to Black and minority ethnic patients’ care.
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Children and Young People
subject to the Mental 
Health Act
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17

Admission of Children & Adolescents under the 1983 Act to adult facilities 

17.1 The Commission’s last three Biennial Reports have highlighted our concerns over the

treatment of children and young people under mental health legislation444. In our Ninth

Biennial Report (2001), we presented data to show that of 1,082 children and young people

admitted to hospital under the Act during 1999-2001, 378 young men or boys and 246 young

women or girls were admitted to adult wards. This represents 62% of total admissions under

the Act for children and young people. It is clear that the Code of Practice guidance at

Chapter 31.22, which states that placement of detained children and minors in adult

environments should be ‘exceptional’, is not being met across mental health services.

17.2 Figure 52 below shows the number of children and adolescent admissions to adult facilities

that we were informed of over this reporting period. The data prior to November 2002, when

we introduced a standard form for services to return within 24 hours of admitting a detained

child or adolescent to adult facilities, is likely to show considerable under-reporting, so the

figures below do not necessarily show an increase in these inappropriate placements. The

Commission introduced standardised reporting procedures in 2002/02, although there are

still some problems in our data collection and retrieval regarding the identification of patient

gender. Despite this we present the available data to give as accurate a picture of child and

adolescent admission to adult facilities as is available at the present time (Figure 52).

Fig 52: Children and adolescents admitted to adult wards, England and Wales 2001/02 & 2002/03 

data source: MHAC 

444 see Mental Health Act Commission (1997) Seventh Biennial Report 1995-7, Chapter 10.9; MHAC (1999)
Eighth Biennial Report 1997-9, Chapter 10.74-80; MHAC (2001) Ninth Biennial Report 1999-2001, Chapter
6.40-7. London, Stationery Office

Male Female N/S Male Female N/S

2001/02 5 8 12 32 24 57 138
2002/03 19 19 21 79 55 20 213

Children Adolescents Total



Recommendation 63: Authorities should be placed under a mandatory requirement to
inform a body such as the Mental Health Act Commission of the admission of children or
adolescents to adult mental health facilities.  Government might consider establishing such
a requirement as part of a wider reporting duty for authorities that could encompass Mental
Health Act, Children Act and informal admissions of children and adolescents to all types of
mental health facility.  Such a requirement could facilitate planning across authority
boundaries based upon adequate knowledge. 

17.3 The level of admissions of children and adolescents to adult facilities shown at Figure 52

above is despite the welcome strategies and guidance from Government, stemming from its

1997 response to the Health Committee on Services for Children and Young People445, and

1998 commitment to improve the provision of appropriate, high-quality care and treatment

for children and adolescents through building up locally based Child and Adolescent

Mental Health Services (CAMHS)446. The latter included the aim that users of CAMHS

services should be able to expect in-patient care in a specialist setting, appropriate to their

age and clinical need. If, as in the Welsh Assembly Government’s 2002 Policy Implementation

Guidance, we should “take the term CAMHS to mean all services that impinge on the

mental well-being, mental health problems and mental disorders of children or young

people before their majority”447, this aim is not being met. It is therefore of some concern

that documentation relating to the National Service Framework for Children does not

recognise this problem explicitly, and indeed suggests, erroneously in our experience, that

the burden of care for children and adolescents undergoing acute psychiatric crisis normally

rests with children’s wards whilst appropriate arrangements are made448.

17.4 During 2002/03 the Commission aimed to visit any minor admitted under the 1983 Act

within two or three days of that admission. During the year the Commission was notified of

213 such admissions and undertook 166 visits. Although at first sight the number of

admissions may seem high, the Commission’s continued interest in these very vulnerable

young people appears to be stimulating much earlier responses from mental health service

providers, social services and commissioning agencies. It is becoming clear to everyone that

this type of admission is inappropriate and every effort is made locally to get the minor

moved to a more appropriate facility as soon as possible. The discrepancy in notifications

and patients visited on adult wards is largely due to patients being transferred to more

suitable facilities before such a visit could be arranged.
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445 Department of Health (1997) Government Response to the Report of the Health Committee on Services for
Children and Young People, Session 1996-97. London, HMSO. See MHAC (1999) Eighth Biennial Report, para
10.74.

446 Department of Health (1998) Modernising Mental Health Services: National Priorities Guidance 1999/00 -
2001/02. LAC(98)22.

447 Welsh Assembly Government (2002) Mental Health Policy Implementation Guidance for Child and Adolescent
Mental Health Services : Commissioning the NHS-funded Component of Child and Adolescent Mental Health
Services. Cardiff, Welsh Assembly Government. para 1.5. CAMHS issues specific to Wales are discussed at
Chapter 18.14 below.

448 Department of Health (2003) Getting the Right Start: National Service Framework for Children. Standard for
Hospital Services. London, Department of Health www.doh.gov.uk/nsf/children/gettingtherightstart para
4.27



17.5 Commissioners visiting minors detained in adult facilities are specifically chosen and

trained for the task, and only visit singly if they have passed police vetting procedures.

Commissioners check the patient’s situation against guidance from the Code of Practice

and find out whether the patient has their own room, whether they feel safe, have any

concerns or require anything. We can also find out how long patients stay in hospital and in

detention. After interviewing the patient in private, the Commissioners complete summaries

of their visit, which will form the basis of for analysis and a short report to be prepared over

the Winter period 2003/04 (see also Figure 54 below).

17.6 Because of the lack of available data, it is not possible to say whether the majority of minors

admitted to adult wards are detained under the Mental Health Act or subject to other

powers449. We are grateful to West London Mental Health NHS Trust for providing us with

the breakdown of their admission figures for 2002/03 shown at Figure 53 below, which

suggests that formal compulsion under mental health legislation is not necessarily the most

prevalent route for the admission of minors. Because even the capable refusal of consent to

admission or treatment by this group of patients may be overridden by parents or persons

with parental responsibility, this also suggests that the compulsion of minors in hospital

may, in fact, take many forms other than those provided by the 1983 Act. As this is the case,

monitoring which has a focus only on the formally detained may be inappropriate with this

group of patients.

17.7 The figures at Figure 53 above may not be typical, especially in that there is no recorded use

of the Children Act over the year. We believe that all hospitals should be collecting this kind

of data and that a central body should receive and collate it. In Chapter 20.26(c) below we

suggest that a future monitoring body that succeeds from the Commission should receive

routine notification of the use of powers of compulsion.

17.8 The National Service Framework for Children requires hospitals receiving and treating

minors to have policies, liaison arrangements and protocols in place to ensure collaborative

working methods within specialist areas of services and across different services450. In

addition, the Climbié Inquiry451 has highlighted, among other things, the need for careful

documentation of observations and information sharing between professionals working in

different organisations. We urge agencies responsible for children to review their policies

and procedures for sharing information to ensure that these meet with Climbié Inquiry

recommendations.
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449 see Mears, White, Banarjee, Worral, O’Herlihy, Jaffa. Hill, Brook & Leliott (2001) An Evaluation of the use of
the Children Act 1989 and the Mental Health Act 1983 in Children and Adolescents in Psychiatric Settings
(CAMHA-CAPS). London, Royal College of Psychiatrists’ Research Unit, for uses in CAMHS settings. The
Commission is unaware of any similar-scale research study of admissions of minors to adult wards. Mears et
al suggest that the Children Act is not much used for detention for mental health problems.

450 Department of Health (2003) Getting the Right Start: National Service Framework for Children. Standard for
Hospital Services, para 4.27, Emerging Findings, paras 7.7 - 7.8.

451 Dept of Health & Home Office (2003) the Victoria Climbié Inquiry: report of an inquiry by Lord Laming.
London, Stationery Office www.victoria-climbie-inquiry.org.uk. This report went to press in the week
before the release of the Children’s Green Paper. The Commission notes the intention to introduce a
Children’s Commissioner and ensure joined-up services, to build upon the echoes of Lord Laming’s
recommendations in the Children’s NSF Emerging Findings (para 7.8). See also Department of Health
(2003) Safeguarding Children. What to do if you’re worried a child is being abused. Children’s services guidance.
May 2003. www.doh.gov.uk/safeguardingchildren



Fig 53: Minors admitted to adult wards 01/04/02 – 31/03/03, West London Mental Health NHS Trust 452
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452 Data supplied courtesy of Kevin Towers, West London Mental Health NHS Trust.

Gender Age on admission Duration of 
admission

Legal status Change in

(number of nights)
on admission legal status

M 16 1 s2 to informal
M 17 3 informal -

M 17 13 s2 to informal

M 16 93 s2 to s3

F 17 48 informal to s2 to s3 upon transfer

F 17 1 informal -

F 16 3 informal -

M 15 10 informal -

M 17 11 s2 informal

F 17 22 informal -

F 17 8 informal -

M 16 120 s2 informal

M 17 269 informal -

M 16 32 s2 informal

M 17 51 informal -

F 17 74 informal -

M 17 6 informal s5(2) to informal

M 17 16 s2 informal

M 17 33 informal  s5(2) to s(2) to informal

Minors admitted to adult wards 01/04/02 – 31/03/03, all legal categories, West London
Mental Health NHS Trust (Ealing/Hammersmith & Fulham/Hounslow)

Recommendation 64: We hope, in due course, that Government will issue advice for
authorities on requirements in relation to information sharing which takes account of the
Climbié Inquiry recommendations and helps services fit them within the existing context of
the demands and exclusions of the Data Protection Act and requirements of the Children Act.

17.9 We are pleased that Government has acknowledged the need for the development of

protocols and liaison arrangements, having called in our Ninth Biennial Report (2001) for:

✱ all mental health services providing care to children and adolescents detained under the
Act to have agreed working and referral arrangements with appropriate medical and
psychiatric expertise in CAMHS (Ninth Biennial Report, recommendation 64)

✱ the Department of Health to consider the need for England to have standards and
protocols for the care of mentally ill minors detained in adult units, as already exists in
Wales (recommendation 66)

✱ all NSF local implementation strategies should identify the mental health care needs of
children and adolescents and plan appropriate provision to meet those needs
(recommendation 65)

✱ We hope that in the development of the Childrens’ NSF, the Department of Health will
also consider formats for its information leaflets on the Mental Health Act that will be
accessible to children (recommendation 67).
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17.10 In voluntary self-assessment returns reporting progress against the recommendations of the

Ninth Biennial Report, even amongst the 72 hospitals that chose to submit assessments

(representing approximately a quarter of all detaining hospital in England and Wales), only

32 (44%) could claim to have adequately implemented policies in relation to the admission

of children and adolescents.

17.11 Figure 54 below shows data available for analysis collected from 56 visits to hospitals that

had detained a minor on an adult ward during 2002/03. Considered alongside the self-

assessment returns outlined in 17.10 above, these indicate that there may be a considerable

way to go to provide adequate services to minors placed in adult facilities.

17.12 The Commission’s particular concerns stemming from this exercise are that:

✱ In a quarter of adult wards detaining minors, all staff members involved in the care of
minors, or who come into contact with such patients, had not been subject to
appropriate police-checks. We recognise that delays in processing such checks that are
beyond hospital managers’ control may have contributed to this shortfall, but particular
care needs to be taken to protect this very vulnerable group of patients.

✱ We have serious concerns for the safety and security of the one in ten minors who were
not provided with their own room when housed on adult wards.

455 Data source: CVQ returns from 2002/03 available from the MHAC database. See Chapter 19.11(c) for a
description of the CVQ exercise

Fig 54: Commission findings relating to 56 visits following admissions of minors to adult wards, 

2002/03453

Findings from 56 Commission visits to adult wards following admission of a minor

Question Yes No N/S

Is there a hospital policy relating to the admission of minors ? 14 25% 32 57% 10

Are all staff who come into contact with the patient positively 36 64% 14 25% 6

police vetted, including bank and agency staff ?

Are staff who deliver care to the patient specifically 3 5% 45 80% 8

trained to do so, including bank and agency staff ?

Do staff have access to a child and adolescent psychiatrist ? 35 63% 9 16% 12

Have staffing levels been increased as a   11 20% 34 61% 11

result of the admission of the patient

Was the admission… planned ? 10 18% 27 48% 19

An emergency ? 48 86% 1 2% 7

Are there plans to transfer the patient ? 23 41% 24 43% 9

Are appropriate plans in place for continuance with education  ? 6 11% 30 54% 20

Is there a planned programme of activities relevant to ability/age ? 17 30% 29 52% 10

Is there an advocacy service available to the patient ? 36 64% 16 29% 4

…and are advocates specifically trained in dealing with minors ? 22 39% 23 41% 11

Does the patient have his/her own room ? 48 86% 6 11% 2

Does the unit have seclusion facilities 29 52% 21 38% 6

…if so, has the patient been secluded since admission ? 6 11% 23 - -
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454 Mears, White, Banarjee, Worral, O’Herlihy, Jaffa. Hill, Brook & Leliott (2001) An Evaluation of the use of the
Children Act 1989 and the Mental Health Act 1983 in Children and Adolescents in Psychiatric Settings
(CAMHA-CAPS). London, Royal College of Psychiatrists’ Research Unit. This recommendation is made at
para 1.4.7.

455 see Mental Health Act Code of Practice, Chapter 19.5.

✱ Staff assigned to care for minors on adult wards rarely had any specific training to do so.
Commissioners recorded that staff had no training in CAMHS in 80% of wards visited.
Only two-thirds of wards visited even had access to a CAMHS psychiatrist. Although the
Commission does not wish to condone the administration of medication to minors by
practitioners who are not qualified to make safe and professional judgments on
appropriate interventions, these facts suggest that widely-available guidelines should be
produced on the use of medication and other treatments for young people with mental
health problems. Such guidelines, which should perhaps be prepared by NICE, should
certainly address the issue of rapid tranquilisation and in-patient services454.

✱ In a fifth of wards visited staffing levels had been increased to meet the extra demands of
caring for a minor. On the other wards, these extra demands would have been likely to
have a detrimental effect on other patients’ care, which is not only unfair to other
patients, but could also foster resentment against the minor and increase his or her sense
of isolation.

✱ Only 11% of wards visited had managed to make arrangements for educational needs
for the minor. Further research is needed on the implications of this figure, taking
account of the level of mental disturbance and the relatively short duration of stay of
many of the patients concerned. However, that Commissioners did not positively
identify a planned programme of ward activities appropriate to a minor on 70% of
wards is a definite matter for concern that is less easily mitigated.

✱ One fifth of minors who were detained on wards with seclusion facilities have been
secluded during their detention. Whilst minors who are admitted to adult wards may be
very disturbed and difficult to manage, we suspect that the less than ideal circumstances
under which they are cared for cannot but be a contributory factor in problem
behaviour455.

17.13 The Commission’s concerns about the inappropriate care received by many children and

adolescent patients on adult wards were highlighted by two cases that occurred in separate

London hospitals just before this report went to press:

✱ a 16 year old patient nursed on an acute adult ward was offered illicit drugs for sale under
threat by adult patients on the ward. It is understood that it is common on this ward for
patients to be threatened if they do not buy illicit drugs when offered by other patients.

✱ a 17 year old patient with learning disability who was undergoing an acute psychotic
episode was physically attacked on an adult ward by another patient. He required
medical attention.

Both of these patients were on high-level observations at the time of the incidents.

17.14 It must be emphasised that on their visits to children, Commissioners meet with many

dedicated and caring staff who share the Commission’s concerns over the circumstances in

which they have to provide care to children and minors. We also find some examples of

exemplary practice, where good liaison arrangements with CAMHS services have been

established; staff are empowered by training and adequate support; and thought has been

given to the special requirements of this particular patient group and their families.



17.15 The Commission therefore looks forward to the development of better services for children

and adolescents under the policy lead of Government and with continuing facilitation

through Strategic Health Authorities. As particular facilities are identified and developed to

be links to specialist CAMHS services there is no reason why emerging good practice cannot

spread.

Good practice example
Arrangements for minors on an adult ward in Herts

Commissioners visited a detained minor on St Julians’ ward, St Albans City Hospital,
(Hertfordshire Partnerships NHS Trust), in June 2003. This is an adult ward designated to
admit minors. There were 24 patients on the ward on the day of the visit (eight of whom were
detained under the Mental Health Act). The patient was being nursed in a single room with
en- suite facilities and had access to all areas of the ward. The ward is spacious with facilities
for some indoor games, access to fresh air and no seclusion facilities.

The following is a summary of the findings on that visit:  

✱ There were procedures and operational guidelines in place for staff who have to care for minors on the
adult ward.

✱ All the staff on the ward were positively police vetted. Arrangements were in progress for enhanced
Criminal Record Bureau checks for all staff who have worked on the ward.

✱ Two nurses were designated to key work any minor admitted to the ward: a senior nurse (F Grade) who
is specifically trained to deliver care to minors, and an E Grade staff nurse who had recently been
seconded to the Child and Adolescent Mental Health Services (CAMHS) to undergo training in the care
of minors.

✱ Ward staff have access to Child and Adolescent Psychiatrist and also a Community Psychiatric Nurse
from CAMHS.

✱ The daily nursing and medical records indicated that the patient was being provided with a good
standard of care. There was evidence of agreed care plans being implemented and reviewed. 

✱ An outreach Occupational Therapist from the CAMHS had visited the ward to discuss programmes of
activity for the minor detained and structured activity had been planned and implemented.

✱ The records indicated that the patient had had his rights explained to him. The patient confirmed at the
private meeting that he understood what was explained to him. The records also indicated that the
patient’s mother has been informed of the patient’s rights in accordance with Section 132 of the Act.

✱ The patient's mother had been allowed to stay on the ward for most of the time, including being able to
sleep over at night.

✱ An advocate from the Power Advocacy Services had been provided to the patient

✱ The patient confirmed to the visiting Commissioner that he was happy with his care on the ward.

The Commission commended the standard of care provided to the patient.  

Contact: Tina Kavanagh, MHA Manager, St Albans City Hospital, Waverly Road, St Albans, Herts AL3 5PN
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Good Practice Example
Child & adolescent services in Warrington

A Community Health Homes Team established around the Five Boroughs Partnership NHS
Trust and other agencies provides a range of services to persons aged between 11 and 17,
covering mental health needs, developmental disorders, learning disabilities and the legacy
of life events such as parental separation and divorce, moving house, bereavement, violence,
etc.  

The multidisciplinary health team includes speech and language therapist, who also co-
ordinates the project, a music therapist, an art therapist, two RMNs, a child and adolescent
psychiatrist, a team secretary and will include a clinical psychologist.

The cluster of secure and open facilities run by social services and a charity provide: 

Briars Hey, Rainhill 8 secure beds for young women

Gladstone House, Liverpool 18 secure beds

Red Bank, Newton-le-Willows 28 secure beds and 10 open places

St Catherine’s, Blackbrook 12 secure beds and 5 open

The Nugent Care Society also runs a residential school for those not convicted of an offence.

The young men and women arrive through secure remand, detention and training orders, or
welfare routes.  The Team receives approximately six new admissions each week, and offers
assessment, intervention and then transfer.  

This approach does not distinguish between the different difficulties that face young people –
whether these are behavioural, mental health, or developmental.  The service is geared
towards the needs of young people, rather than being set up on the basis of an ‘adult service’
that has been transposed onto a group of younger people.  The approach could have wider
application, and when the service is running at full strength it is proposed to apply for NHS
Beacon status, carry out a full evaluation and disseminate information about their service
nationally. 

Contact: Judy Debenham, Community Health Homes Team, Five Boroughs Partnership NHS Trust, Hollins Park House,
Hollins Park, Hollins Lane, Warrington, WA2 8WA.  Tel:  01925 664000 

Children and adolescent patients under proposed Mental Health
legislation

17.16 The consultation on the draft Mental Health Bill of 2002 invited views on proposals to

provide young people with a greater say in consenting to hospital admission and treatment.

The Commission’s response concluded that:

✱ The Commission supports the proposal that parents should have authority for decision-
making for no more than twenty-eight days before the Mental Health Tribunal is
involved.
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✱ The safeguards proposed for mentally incapacitated but compliant patients should
extend to children, rather than exclude them as the draft Bill suggested.

✱ Whilst 16-17 year olds may be treated as adults in law, they should not necessarily be
excluded from CAMHS.

✱ The passing of new legislation is an opportunity to improve service provisions and
procedures for children and young people by, for instance:

• ensuring that all children and young people have a thorough initial mental health
assessment that does not automatically rely on hearsay or previous assessments;

• providing a statutory duty on authorities to provide age-appropriate patient
information and advocacy to children and young people;

• ensuring that specific monitoring duties are created in relation to children and young
people with serious mental disorders, whether in CAMHS or adult facilities, with a
specific focus of aspects of compulsion. Such a duty might fall to the body responsible
for monitoring the use of compulsion, perhaps with a duty to report to the Children’s
Rights Director created under the Health and Social Care Bill. Monitoring should
extend beyond simple admission data of both formal and informal young patients, to
encompass access to specialist services, quality standards etc.

Future monitoring arrangements for child and adolescent care
under compulsion 

17.17 Future monitoring proposals for health care are set out in the Health and Social Care

(Community Health and Standards) Bill 2003. The Commission for Healthcare Audit and

Inspection (CHAI) will cover both NHS and independent providers while the Commission

for Social Care Inspection (CSCI) will cover social care and the welfare of children. We

welcome the inclusion of a Children’s Rights Director in the latter body.

17.18 Our general concerns over proposals to charge the newly created, generic inspectorates with

monitoring the use of compulsion are discussed at Chapter 20 below. These general

concerns do, of course, extend to the use of compulsion in the mental healthcare of children

and adolescents. But we also recognise (and discuss at 17.6 above ) that the compulsion of

minors can take much wider and less precise forms than is the case with adults. Therefore,

while we maintain that specialist monitoring of the use of mental health legislation as a

framework for the care and treatment of minors will continue to be a pressing need under

new legislation, we acknowledge that a broader focussed monitoring is also required to

ensure the protection of child and adolescent patients and the appropriate use of services.

Recommendation 65: The Commission urges Government to give careful consider-
ation to providing specific and complementary duties to CHAI, CSCI, and the Children’s
Rights Director in respect of children with serious mental disorders.





Part 5

The Mental Health Act
in Wales





18.1 The overall use of the Act in Wales is shown at Figure 55 below. The peak of usage in

1998/99 is likely to be due in large part to the Court of Appeal’s judgment in Bournewood456.

In December 1997 the Court ruled that psychiatric patients lacking mental capacity, even if

they are compliant with admission, could not be admitted to hospital informally. This

position was reversed by the House of Lords on the 25 June 1998457.

Fig 55: Admission by legal status, Wales, NHS facilities458

18.2 Overall uses the Act in have not returned to their pre-Bournewood level, with Part II usage

having increased overall by about 10% from 1995/96. This rise in usage is most noticeable 
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456 see Mental Health Act Commission (1999) Eighth Biennial Report para 1.31

457 At the time of writing, the case had been considered further at the European Court of Human Rights but
judgment had not yet been handed down. The Commission website (www.mhac.trent.nhs.uk) will provide
up to date information. We discuss the general issues relating to incapable compliant patients at Chapter 8
above.

458 data source: National Assembly for Wales, Health Statistics and Analysis Unit (2002) Admission of patients
to mental health facilities in Wales 2001-02 (including patients detained under the MHA 1983) Report No:
SDB 32/2002. 95% of all formal admissions in 2001/02 were to NHS facilities.



Fig 56: Use of section 2 & 3, Wales, NHS facilities459

Fig 57: Use of sections 135 & 136, NHS facilities

in relation to the number of admissions for assessment and/or treatment under section 2

(Figure 56). The reasons for this overall increase are unlikely to be different to those

discussed at Chapter 8.27 above.
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18.3 The most substantial rise in uses of the Act in Wales, according to the Welsh Assembly

Government statistics, has occurred in place of safety detentions (Figure 57). However, it

may well be that the apparent quadruple rise in such detentions actually reflects a positive

change in mental health care provision. As places of safety are established in hospitals rather

than police stations, as the Commission recommends, their uses will register in health

statistics. No comparable figures of the use of places of safety in police stations or elsewhere

are available to us to back up our supposition. We would welcome further research into this

matter.

The detained patient population

18.4 In 2001-02, there were 16,723 formal and informal admissions to all mental health facilities

in Wales, of which 1,378 admissions (8.2%) were under the Mental Health Act 1983

(excluding place of safety detentions) and other legislation. A similar proportion of formal

patients were admitted during 2000-01 (7.8% – 1,372 formal admissions from a total of

17,631). In 1995/96 there were 1,242 formal admissions out of a total of 18,266 (6.8%) 460.

18.5 The increasing proportion of inpatients who are formally admitted appears more

pronounced in snapshot figures of the patient populations over a longer timescale. At the 31

March 2002, 21% of mental health patients (464 patients) were detained under the Mental

Health Act 1983 and other legislation, compared to 10% (295 patients) in 1992461. It may be

that this increase in the proportion of detained patients is due in part to the increasing use

of community-based out-patient treatment for informal care.

18.6 For the last five years, the proportion of women detained has been lower than for men, with

a gap of 15% in 2002462. There are no nationally collated statistics on ethnicity and

detention: we hope that this will be rectified in future collations (see Chapter 16 above for

data collected across Wales and England on patients’ ethnicity).

Recommendation 66: Health Statistics Wales should collate data on patients’ ethnicity
for future publications of psychiatric hospital statistics.  

The use of the Act in patients’ hospital care in Wales

Staffing 

18.7 Staffing continues to cause concern in relation to the standard of care of detained patients,

particularly the difficulties in the recruitment of consultant psychiatrists and qualified

nurses. Areas of concern include North Wales, Penbroke and Derwen, Cardiff, Pontypridd

and Rhondda, Swansea and Bro Morgannwg. Trusts are keen to recruit, but the supply of
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460 National Assembly for Wales, Health Statistics and Analysis Unit (2002) Admission of patients to mental
health facilities in Wales (including patients detained under the Mental Health Act 1983), November 2002, SDR
58/2002, page 1.

461 National Assembly for Wales, Health Statistics and Analysis Unit (2002) Patients in psychiatric hospitals and
units in Wales, November 2002, SDR 59/2002, page 1.

462 ibid, page 4. In 1996/97 marginally more women patients were detained than men  



qualified staff is not adequate and competition is great. Commissioners have encouraged

Trusts to provide resources for training health care assistants as qualified nurses. A policy to

increase the number of ward clerks could also free nurses to have more patient contact. This

would provide essential continuity of care for vulnerable patients who suffer from an over-

use of locum doctors and bank nurses. Additionally, in some parts of Wales, there is a

shortage of Section 12(2) appointed doctors. Commissioners were pleased to learn that

Powys Local Health Board are being proactive in issuing personal invitations to general

practitioners to become 12(2) approved.

18.8 The availability of occupational therapists is also patchy, which puts more pressure on

nurses to provide therapeutic activities for patients. One of the most common criticisms by

patients is a lack of meaningful activity during their period of detention. In some cases

psychologists are not fully integrated into patient care teams.

Transfer delays 

18.9 The Commission continues to be concerned at continuing delays in arranging patient

transfers. In January 2003, for example, Cardiff and Vale NHS Trust reported 90 patients

whose transfers to another level of care was delayed. Other particular areas of concern were

North Glamorgan, Pontypridd and Rhondda, Powys and Pembroke and Derwen. In North

East Wales it was reported that some patients had been waiting for over a year for suitable

community places. Delays are caused in part by the conflicting priorities of health and social

service organisations, and by a lack of available community resources. The closure of

residential homes has had a great impact across Wales.

Low Secure facilities

18.10 There is a shortage of available low secure beds across Wales, although some gaps are filled by

the extensive use of independent sector facilities. As a result, patients who would receive more

appropriate care in a more restricted environment are nursed on acute wards for extended

periods. This may be a causative factor behind the high levels of aggression and violence

experienced by staff on acute wards. Aside from the obvious problems that this creates, it can

also lead to  patients being subject to special observations, taking nurses away from offering

more therapeutic opportunities, and may lead to de facto detention for informal patients, due

to wards being locked for extended periods. This is a particular concern in Cardiff. We suggest

that the issue of low secure facilities is considered at a strategic level.

Examples Of Good Practice

18.11 Overall, Commissioners are pleased to record some general areas of practice improvement

in the application of the Mental Health Act, largely due to the diligence of Mental Health Act

Administrators. However, some aspects of Section 58 consent to treatment practice need

improvement, in particular the proper recording of assessments of capacity to consent and

the views of the patient (see Chapter 10.2 et seq).

18.12 Conwy and Denbighshire NHS Trust have created a very good system for recording patients’

consent to treatment and for internal audit of issues around consent, highlighted at Chapter

10.21 above. They have also produced a questionnaire to patients who have been subject to
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control and restraint procedures about what could have been done in a more acceptable

way.

18.13 Commissioners have been impressed with the arrangements made at Pontypridd and

Rhondda NHS Trust to provide every patient with a structured plan of therapeutic care and

activity and to allocate time with a qualified nurse, using a “tidal model of care”. The Trust’s

engagement with users and carers is also encouraging, with user involvement extending to

appointment committees.

Child and Adolescent Mental Health Services in Wales 

18.14 In September 2001 the Minister for Health and Social Services launched the strategy for

child and adolescent mental health services (CAMHS) in Wales463. The Commission

commends the Assembly Government for the vigour with which it has followed up this

strategy with mental health policy guidance464.

18.15 Because of the shortage of inpatient facilities in or available to services in Wales, children

and adolescents are often admitted to adult wards and, even when admissions are not

emergency cases, available beds can be a long way from patients’ homes. At Chapter 17

above we discuss at length the difficulties faced by children and adolescents admitted under

the Act to adult facilities. These concerns are relevant to Welsh services, as is our concern

that policy-level documents do not seem to explicitly acknowledge the problem. This may,

in part, be a consequence of the Assembly’s quite sensible inclusive definition of CAMHS to

refer to all service that ‘impinge’ on children and minors’ mental health care provision465.

Whilst adult mental health inpatient facilities may therefore stand as CAMHS services by

necessity, we hope that the Assembly will not lose sight of the largely inappropriate environ-

ments that such services offer for children and adolescent care. During 2002-03, the

Commission was informed of 15 minors detained in adult wards in Wales, of whom

Commissioners visited six. These were not confined to any particular Trust.

18.16 The Commission notes significant funding being invested in Pembroke and Derwen to

provide flexible support for children and adolescents in the community and in West Wales

hospital.

Services for women

18.17 Llanarth Court provides a forensic service for women with eight beds for acute patients and

eight rehabilition beds. It has very good facilities for occupational therapy, including a

training kitchen, computer room, group therapy and relaxation. Classes include parenting

and social skills; anger and anxiety management; and drug and alcohol awareness. This

service could serve as a useful model for women’s services in other parts of Wales and

England.
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Strategy Document. Cardiff, National Assembly for Wales.

464 i.e. Welsh Assembly Government (2002) Mental Health Policy Implementation Guidance for Child and
Adolescent Mental Health Services – Commissioning the NHS-funded Component of Child and Adolescent
Mental Health Services. Cardiff, Welsh Assembly Government

465 ibid, para 1.5



Mental health strategy and policy in Wales

18.18 Mental health remains one of the Welsh Assembly Government’s top three priorities for

health improvement. Earlier strategies included Mental Illness Services: A Strategy for Wales

(1989), Child and Adolescent Mental Health Services for Wales (2000, reissued in November

2002) and Adult Mental Health Services for Wales: Equity, Empowerment, Effectiveness,

Efficiency A Strategy for Adults of Working Age (September 2001). These strategies are

supported by an implementation plan, A National Service Framework for Wales (April 2002)

and by Commissioning Mental Health Services (November 2002).

18.19 We welcome the commitment to principles of empowerment and social inclusion within

the National Service Framework for Wales (NSFW). For example, authorities are required

to meet the needs of specific vulnerable people who have a mental health problem and are

already at risk of exclusion, such as individuals from ethnic minorities; individuals with

disabilities; parents who have mental health problems; and homeless people466.

18.20 The NSFW also requires authorities and agencies to develop arrangements relating to

service user and carer empowerment, to ensure that service users and carers constructively

participate in the development of plans to meet their individual needs. Specific require-

ments were placed upon authorities to provide have timely access to comprehensive, clear,

appropriate and helpful information, in a range of appropriate formats and languages. This

will include information in minority languages as well as English and Welsh, information

on audio-tape and access to interpreters or people who can use British Sign Language if

required.

18.21 Other Key Actions under the NSFW cover dedicated advocacy services, service user and

carer involvement in service planning, design, delivery, monitoring and evaluation, carers’

assessments, services for those with specific needs (such as physical disabilities).

18.22 At Chapter Six of this report we discussed the tools available to Government to promote and

ensure the delivery of human rights-based mental health care services. We applaud the

NSFW as even more robust in this respect than its English equivalent. We commend both

National Service Frameworks, but especially those aspects of the NSFW highlighted above,

as possible models for developing statutory requirements linked to the use of compulsion

under the next Mental Health Act. It would provide a clear message to patients and profes-

sionals alike if such requirements were embedded and protected in primary legislation

establishing powers of coercion.

Recommendation 67: The UK Government should look to principles and requirements
of the NSFW in determining statutory requirements upon services created under future
mental health legislation.    
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18.23 Other publications launched during the period include Aspiration, Action Achievement: a

Framework for realising the potential of mental health nursing in Wales467 and the Welsh

Assembly Government formally launched its strategy for older people When I’m 64… And

More468 in January this year. This is to be followed by a supporting National Service

Framework over the Summer of 2003. Services for older people with mental health

problems are included in these documents.

18.24 The vision for partnership working in Wales is set out in another Welsh Assembly

Government report: Building Strong Bridges:  Strengthening partnership working between the

Voluntary Sector and the NHS in Wales 469.

18.25 Together such strategies and the National Service Frameworks set out an ambitious agenda

for modernising and improving mental health services in Wales, which we commend and

look forward to seeing out into practice.

The Commission’s activities in Wales

Visiting hospitals and detained patients  

18.26 The Commission visited all units and wards with detained patients at least twice over

2001/02 – 2002/03. The Commission visiting team for Wales has three fluent Welsh

speakers.

18.27 The main focus of Commission visits continues to be visiting and interviewing detained

patients and monitoring the application of the Mental Health Act. In the past year, the

Commission has established structured monitoring procedures to check on how well Trusts

comply with the Code of Practice. There are examples of good practice, although hospital

managers need to remain vigilant in their internal monitoring procedures. Commission

Visit Reports should be received and reviewed by providers at Board level, with a Director at

Board level taking lead responsibility for monitoring practice in relation to detention and

treatment under the Act and the implementation of Commission recommendations.

Recommendation 68: Providers should make it standard practice to give lead respon-
sibility to a Director of their Board for monitoring the use of the Mental Health Act.

18.28 In future, Commissioners and the Team Manager will meet with chief executives of Trusts

and Local Health Boards at least once during a two-year period, in addition to meetings

with other levels of the service, and with the Welsh Assembly Government officers.

263

467 Welsh Assembly Government (2001) Aspiration, Action Achievement: a Framework for realising the potential
of mental health nursing in Wales. Welsh Assembly Government, Cardiff. November 2001.

468 Welsh Assembly Government (2003) When I’m 64…and more. Welsh Assembly Government, Cardiff.
January 2003.
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The MHAC National Visit in Wales – focusing on specific communication needs 

18.29 Detailed preparation for the Commission’s first National Visit in Wales took place during

2002, with the visit itself taking place during early April 2003. Four teams of two people

visited all eleven NHS Trusts and four of the independent providers who care for detained

patients. They gathered information from 15 senior managers and 20 ward managers on the

specific communication needs of detained patients and providers’ policies and practice in

seven areas of communication:

✱ Welsh Language;

✱ spoken languages other than Welsh or English;

✱ learning disabilities;

✱ visual impairments and blind people;

✱ hearing impairments and deaf people;

✱ physical disabilities; and 

✱ low levels of literacy.

The teams then examined 43 patient records with the help of ward staff. Before the visit,

providers had identified 46 patients as having specific communication needs, approxi-

mately 10% of all patients detained in Wales.

18.30 Findings were mixed. Many providers demonstrated excellent policies although these were

rarely well known at ward level. Even so, many wards cited practice to support detained

patients with specific communication needs.

18.31 An examination of patients’ records suggested that while some providers can make arrange-

ments to meet specific communication needs, these are not always routinely bedded into

assessment and care planning.

18.32 While the sample was too small to make statistical inferences, it did appear that people with

learning disabilities and low levels of literacy were likely to be reasonably well supported. In

the north and west of Wales, Welsh-speaking patients were likely to be able to use Welsh, if

they wished. Assumptions were often made that bilingual patients who spoke a language

other than Welsh or English would find services in English adequate. People with sensory

impairments and physical disabilities risked being poorly served, perhaps because few of the

facilities visited catered specifically for people with this range of needs.

18.33 The full project report (Empowerment and Understanding) is due in winter 2003. The

attention that this project gives to people with specific communication needs forms part of

the Commission’s equality programme, and is likely to be rolled out across England during

the next reporting period.

18.34 The Commission appreciates the whole-hearted support that the Welsh Assembly

Government has provided to this project.

18.35 As a result of its review of its Welsh Language Scheme, the Commission now requires

providers, when they request the SOAD service, to identify the patient’s preferred language.
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The Commission will use this information to use this to deliver the SOAD service in the

relevant language and upgrade its own information systems.

The Commission and the Welsh Assembly Government

18.36 The Commission met three times with colleagues from the Welsh Assembly Government

during the period under review. Two of these meetings were our scheduled annual

meetings, and the third was convened specifically to discuss more detailed issues related to

the National Visit (see 18.18 above) and to routine visiting.

18.37 During summer 2002, the Welsh Assembly Government ran three broad-based stakeholder

meetings, two of which Commissioners attended, and received many written responses as

part of its consultation on the draft Mental Health Bill and on proposals for specialist

advocacy. Assembly Members in plenary and in the Health and Social Services Committee

also debated the draft Bill. Following these consultations and debates, the Minister for

Health and Social Services, Jane Hutt, conveyed various concerns and comments raised to

the Secretary of State for Health.

18.38 In Wales, as in England, discussions are taking place about the most effective way of

monitoring both health and social care. At time of writing, proposals for future arrange-

ments have not detailed. It is, however, anticipated that there may be a health inspection

agency for Wales working alongside the Commission for Healthcare Audit and Inspection.

The Commission’s Welsh Language Scheme

18.39 The Commission carried out a comprehensive review (2001-02) of its current practice with

regard to Welsh and English language equality against the targets in its Welsh Language

Scheme. The review drew on 23 Welsh Visit Reports for 2001-02, which covered 16 different

service providers (11 NHS Wales Trusts and 5 independent providers), and assessed its own

internal practice.

18.40 Reports showed a reduction in the number of patients requesting interviews in Welsh, from

22 in 2000-01 to nine for 2001-02. Commissioners carried out 180 interviews, nine (or 5%)

of which were in Welsh. Most requests for interviews in Welsh were from North Wales.

These interviews, carried out by Welsh-speaking Commissioners, provided a bilingual

service to patients.

18.41 The Welsh Language Scheme sets out the various arrangements that the Commission will

make to provide aspects of its services in both Welsh and English. Monitoring showed that

there were no specific requests for correspondence or telephone calls in Welsh; for visit

reports in Welsh (available to the general public in April 2002); or for a Welsh-speaking

Commissioner to investigate complaints or attend inquests during the period. The

Commission’s response to this low demand is to recognise that it needs to be more proactive

in promoting the fact that it offers a bilingual service.

18.42 As a result of the review, the Commission has already improved its services to detained

patients in Wales, some of whom are likely to prefer to use Welsh. For example:
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✱ The Board has reaffirmed its responsibility for the Scheme;

✱ The pre-visit notification letter and request for information to Trusts and facilities in
Wales now explicitly requests information about the language of choice of detained
patients who wish to meet Commissioners. This will help the Commission to ensure
either that a Welsh-speaking Commissioner is available for the interview or that
interpreting services will be available; and

✱ Chairs of visits in Wales ask Mental Health Act Administrators or other liaison staff to
remind patients that interviews are available in Welsh, ensure that Commissioners
gather relevant information on Welsh Language use among patients and on the
availability of our leaflets in Welsh and that they include their findings in reports relating
to all visits in Wales.

18.43 The Review also identified several successes.

✱ All Commission leaflets are available in both Welsh and English, except that on
neurosurgery which will be translated if the need arises.

✱ The publication of sections of the Commission’s Ninth Biennial Report in Welsh;

✱ The Commission continues to promote its public identity in Wales in both Welsh and
English; and

✱ The Commission’s internal translation arrangements work well.

18.44 The Commission is arranging for web-based publication of a Welsh version of this chapter

of our report, which will be expanded to include other parts of the report that are relevant

to it.

18.45 As new monitoring arrangements become clear with the establishment of the Commission

for Healthcare Audit and Inspection (CHAI) and any equivalent Welsh body, the Mental

Health Act Commission will be revising its Scheme to fit with future arrangements and best

practice in Welsh Language Schemes.

The future of Mental Health Act monitoring in Wales

18.46 Under emerging legislation and implementation arrangements, the Mental Health Act

Commission is likely to merge with other bodies that monitor health services and become

part of the Commission for Audit and Inspection (CHAI) – an Inspectorate covering all

health services in England and Wales. In the meantime, the Welsh Government Assembly is

considering what arrangements will best suit that nation. We are therefore working within

this context of legal and organisational change and will ensure that our joint working and

links with the emerging CHAI and any equivalent Welsh body will continue to deliver a

service to detained patients in Wales.
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The formal remit and powers of the Mental Health Act Commission

19.1 The Mental Health Act Commission was established by the Mental Health Amendment Act

1982 consolidated into the Mental Health Act 1983 (England and Wales). Scotland and

Northern Ireland have separate legislation. Section 120(1) of the 1983 Act requires that the

Secretary of State shall, for the protection of detained patients:

‘…keep under review the exercise of the powers and the discharge of the duties
conferred or imposed by this Act so far as relating to the detention of patients or to
patients liable to be detained under this Act and...make arrangements for persons
authorised by him on that behalf…to visit and interview in private patients detained
under this Act in hospitals…’.

Although the Commission necessarily undertakes a wide range of non-statutory activity in

support of its formal remit, such as advice and guidance to mental health providers, the main

function of ensuring the lawfulness of patient detention flows from the section 120 duty.

19.2 The Commission’s remit and statutory functions as established by the 1983 Act and its

delegated legislation are:

(i) Keeping under review the exercise of powers and MHA 1983

duties contained within the Act in relation to s120(1)(a), 121(2)(b)

detained patients.

(ii) Visiting and interviewing detained patients. s120(1)(a), 121(2)(b)

(iii) Investigating complaints falling within our jurisdiction s120(1)(b), 121(2)(b)

(this is a discretionary power).

(iv) Appointing SOADs and s57 panels, and monitoring MHA 1983 s121(2)

reports on treatment given to patients under 

their authority.

(v) Reviewing on appeal decisions of High Security Hospital MHA 1983  s121(7)

managers to withhold patients’ mail. MHA 1983  s121(7)  
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(vi) Submitting proposals to the Secretary of State for the Statutory Instruments

content and revision of the Code of Practice. 1983: 894; 1995:2630

(vii) Submitting proposals to the Secretary of State for Statutory Instruments

treatments to which safeguards should apply. 1983: 894; 1995:2630

(viii) Publishing a Biennial Report. MHA 1983  s121(10)

19.3 In pursuance of these aims, the Commission has unfettered powers of access to records

concerning the detention of patients under the Act, including patient-identifiable

information. As a Special Health Authority, we have appointed a Caldicott Guardian and

comply with NHS requirements about the use of such information. Additionally the

Commission Board has recently appointed a Freedom of Information champion who will

oversee the implementation of the Commission’s FoI publication scheme. We discuss rights

of access to patients and patient records at 20.9 below.

19.4 A number of commentators have observed that the Commission’s legal remit at (i) above

technically encompasses monitoring the activity of the Mental Health Review Tribunal.

This is discussed at 20.19 et seq below.

The activities of the Commission

19.5 Analysis and reports on the Commission’s activities in pursuit of its remit are now

published annually470. We have here restricted our reporting to a general overview,

emphasising the purpose of activities to establish our discussion in the next chapter on the

future arrangements that might be made to preserve their best aspects.

Visiting  

19.6 The central aspect of the Commission’s work in monitoring the exercise of powers and

duties under the 1983 Act consists in visiting patients and healthcare establishments. In this

reporting period we visited all hospitals that detained patients an average of three times and

undertook around 19,000 patient related activities (e.g. checking records, interviewing

patients)471. The purpose of visits as described in the Commission’s visit policy is to:

✱ meet with detained patients in private, particularly those who have asked to meet with
members of the Commission. Meetings may be with individual patients or with groups
of patients, including patient’s councils;

✱ observe the conditions in which patients are detained;

✱ see how the provisions of the Act and the Code of Practice are being applied; and

✱ offer advice and guidance on the implementation of the Act.

The highest priority is given to meeting with detained patients and to checking detention

documents, although the Commission also produces reports for service providers on its

findings from visits.
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471 Mental Health Act Commission (2003) Annual Report 2002/03, Table 2. Total patient-based activities 2001-
2003 = 19,948. This is comparable with our last Biennial Reporting period: see Ninth Biennial Report 1999-
2001, p100.



19.7 A more detailed account of the purpose of Commission visits was given in our response to

the draft Mental Health Bill of 2002, extracted at Figure 58 above.

19.8 The Commission does not, however, visit only hospitals and nursing homes. In its meetings

with Social Services Departments the Commission aims to encourage a co-ordinated

approach to the operation of the Act and, in particular, to keep under review:

✱ the SSD’s responses to the Act and the Code of Practice;

✱ the process of assessment, compulsory admission and detention under the Act,
including the availability of ASWs and their communication with GPs, hospitals, Section
12 approved doctors and the emergency services;

✱ the planning and delivery of appropriate residential places, alternatives to detention and
aftercare procedures and facilities; and

✱ the extent to which hospital and community services are able to integrate all aspects of a
patient’s detention from the initial assessment to the termination of aftercare.

19.9 The Commission also meets with representatives of the relevant commissioning bodies in

order to encourage the latter to ensure that contractual arrangements adequately reflect the

needs of detained patients, that the services provided meet such contractual requirements

and to encourage commissioning bodies routinely to monitor services for detained patients.

Its reports are copied to the relevant health commissioning body and NHSE regional office.
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The Purpose of Commission Visits

The functions performed by the Commission's present visiting activity include: 

✱ keeping a regular and detailed overview of specific establishments' services for detained patients;

✱ abstracting lessons from individual patients’ or carers’ experiences of local services under the Act;

✱ meeting with service users and carers, patients’ councils, advocacy services and other voluntary organi-
sations, and statutory organisations such as the police and ambulance services, to draw on their experi-
ences of the operation of the Act;   

✱ drawing together experiences of health and social services in the operation of the Act; 

✱ identifying good and bad practice, sharing good practice and encouraging practice development;   

✱ education concerning the application of mental health law and policy;

✱ providing expertise, information and/or advice to enable services to audit their own performance;   

✱ scrutinising legal documents relating to the use of legal powers;

✱ identifying gaps or discrepancies between legal documents or formal care plans and the actual care
being provided to patients;  

✱ providing service managers with detailed reports on specialist aspects of their services, with recommen-
dations for improvement;

✱ fostering relationships with service managers for the development of services through action-plans; and

✱ validating services’ reported audit results.

extracted from the Mental Health Act Commission’s response to the draft Mental Health Bill, September 2002. 

Fig 58: The purpose of Commission visits



The Commission’s review of its visiting practices

19.10 Over this reporting period we have been engaged in reviewing our visiting practice,

completing this major piece of work in 2002/03. This is discussed in more detail in our

annual report for 2002/03, although the following is an outline of its main features.

19.11 The review had four major focus areas:

(a) Visit planning

The visit programme has been adjusted to take account of the increasing numbers of

large NHS Trusts (for which single visits are no longer practicable). We have reduced our

demands upon services for visit planning information in recognition of the adminis-

trative burden placed upon services by inspectorates and visiting bodies. We also liaise

with services regarding timing and focus of visits, to ensure compatibility with local

arrangements and priorities where this is possible. A proportion of our visits remain

unannounced to provide snapshot assessments of services.472

(b) Private meetings with patients

In this period the Commission has maintained its level of private meetings with patients,

which are now backed up by new recording documentation that ensures appropriate

follow-up of issues raised and will provide an evidence base for trend analysis and wider

reporting. As part of a private meeting with a detained patient Commissioners will

normally check:

✱ statutory documentation relating to detention;

✱ documentation relating to consent to treatment where the patient has been detained
for three months or more; and

✱ documentation related to the queries and concerns raised by patients during a
meeting.

Figure 59 below shows that new visit arrangements have resulted in a reduction of

meetings between Commissioners and patients on an informal or group basis. This
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Patient contacts/ 1997–1999 1999–2001 % change 2001–2003 % change
document checks

Private meeting 12,394 13,042 5.2% 13,188 1.1%
with document check

Informal meeting 6,580 8,656 31.6% 6,543 -32.3%
with patient

Patients met in 742* 895 20.6% 217 -75.8%
groups

Total direct 19,716 22,593 14.6% 19,948 -11.7%
patient contacts

Documents checked 7,910 11,285 42.7% 14,804 31.2%
with patient not seen

Total patient-related 27,626 33,878 22.6% 34,752 2.6%
activity

Figure 59: Patient contacts 1997–2002
* data not collected in 1997/98, therefore estimated at 1998/99 activity levels.

472 In 2001/02, 44% of visits were unannounced, although this was a unusually high proportion dictated in part
by administrative practicality during reorganization of visiting practices. In 2000/01 14% of visits were
unannounced, rising to 17% of visits in 2002/03.



reflects the Commission’s need to use its limited resources where they will be most

effective for patients’ concerns and for the Commission’s wider monitoring role. In this

way the Commission is establishing a clear distinction between its role and that of

advocacy services. This distinction cannot yet be put into practice rigorously, as patient

advocacy is not yet available to all detained patients. We cannot change practices in

anticipation of service proposals where this may disadvantage patients.

(c) Monitoring the implementation of the Act and Code of Practice

Figure 59 above also shows a significant increase in the number of patient documents

checked where the patient is not seen on the visit. Over 5,000 of these document checks

were undertaken as part of a revised procedure, introduced in 2002/03, for structured

monitoring of issues relating to the use of the Act and compliance with the Code of

Practice. This monitoring is undertaken using subject-specific Commission Visiting

Questionnaires (CVQs), developed as a key element of the visiting review. Each CVQ

collects data relating to local policies and practice and also examines in detail up to five

patient records on each ward that is visited.

Figure 60 below shows the subjects covered by current and forthcoming CVQ question-

naires. The questionnaires themselves are available on the MHAC website or on request

from the secretariat.

Commission Visit Questionnaires Subject Index  

✱ Section 2 ✱ Section 17 leave   
✱ Section 3 ✱ Section 58 (consent)  
✱ Section 4  ✱ Section 62  (urgent treatment)  
✱ Section 5(4) ✱ Women’s services   
✱ Section 5(2)  ✱ Complaints
✱ Seclusion ✱ Admission of minors to adult wards  
✱ Control and management of 

aggressive and violent behaviour    

Fig 60: CVQ subject index

(d) Reporting visits 

A new visit report format was introduced by the review so that all Commission visit

reports:

✱ set out overall conclusions against clearly stated objectives for each visit;

✱ are more concise, are exception based and include clear recommendations and action
plans; and

✱ are issued in draft form to service providers for comment on factual inaccuracies
before wider circulation.

Commission reports are issued to provider Chief Executives with the expectation that

the recommendations will be considered at Board level. We have begun a series of

biennial meetings with senior management teams of larger NHS Trusts and independent
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hospitals to take stock of reported issues, discuss progress and jointly agree priorities for

future visits. We monitor progress against agreed targets between visits through a

database incorporating all agreed action plans.

Once issued in final form Commission visit reports are public documents, available

upon request from the Commission secretariat. At the time of writing, the Commission

is considering other ways of making its reports available as a part of its Freedom of

Information Act Publications Scheme.

The Commission’s Investigation of Complaints 

19.12 The Commission’s complaints remit is set out in section 120(1)(b) of the 1983 Act, and

states that the Commission may investigate:

(i) any complaint made by a person in respect of a matter that occurred while he or she was

detained under this Act in a hospital or mental nursing home and which he or she

considers has not been satisfactorily dealt with by the managers of the hospital or mental

nursing home; and

(ii)any other complaint made as to the exercise of the powers or of the discharge of the duties

conferred or imposed by this Act in respect of a person who is or has been so detained.

The first part of this remit enables the Commission to investigate any complaint from a

patient who is or was detained under the Act. The second part, as interpreted by judicial

review473, enables the Commission to investigate complaints from third parties that are not

only about those powers and duties explicitly mentioned in the Act but also issues that flow

by implication from detention. The Commission is given the discretion not to investigate a

complaint or to discontinue an investigation if it considers it appropriate to do so.

19.13 Since the introduction of the NHS Complaints Procedure in April 1996, our role in dealing

with detained patients’ complaints has changed a good deal. In the vast majority of cases the

Commission’s primary function is now one of monitoring complaints, advising and

supporting detained patients through the NHS complaints procedure, advising them of

their rights and corresponding with Trusts either on their behalf or in relation to perceived

shortcomings in the way complaints are dealt with. We believe that, in general, hospital

managers have developed better and more effective ways of dealing with complaints since

the introduction of the NHS procedure. Most hospitals now employ staff whose main or

sole job is to deal with complaints. The Commission, on behalf of the complainant, now

places particular importance on the duration and rigour of the investigation and the quality

of the final response sent to the complainant from the service. Consequently the

Commission currently undertakes very few complaints investigations itself.

19.14 Complaints referred directly to the Commission, whether on visits or through the

secretariat office, have remained at a constant level: on average at least one is received every

working day474. Although many issues raised by patients on a visit are resolved locally, on

occasion it is necessary for Commissioners to ensure that patients are aware of their rights
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473 R v Mental Health Act Commission ex parte Smith [1998].

474 see Mental Health Act Commission (2003) Annual Report 2002/03, Table 2. Over 2001 – 03, the Commission
received an average of 246 complaints each year.



to lodge a complaint through the NHS procedure and to offer assistance in this process. We

also remind hospital managers of the need to ensure that patients are aware of the

complaints procedure and how to use it. During 2002-03 there was an increase in the

number of occasions where Commissioners helped patients raise concerns in this way. We

have reviewed our practice during the reporting period to ensure a more pro-active

approach. For example, where a complaint indicates a potential continuing risk to patients

(e.g. where there are allegations of bullying and other abuse or when suicide is threatened)

this is now referred to the visiting team for immediate action at the onset rather than

waiting for the complaints process to be completed. Monitoring of complaints through the

NHS procedure at the three High Security Hospitals was reviewed by the Commission in

2002 and resulted in a report comparing practice across the hospitals with a proposal to

widen this approach to medium secure units475.

Deaths of Detained Patients

19.15 For some years the Commission has, in furtherance of its general remit, asked service

providers to notify it of any death of a detained patient, and a standard form for collecting

this data was introduced in February 1997. Whilst the Commission records information on

all deaths of detained patients, any unnatural death is the subject of a review. An important

part of this process is attending the inquest, as this provides information relating to events

that led up to the patient’s death, the actions of staff and any pointers to whether established

good practice was followed. The information obtained from the review process forms the

basis of further work with the service to improve practice and is used to identify issues 

that require monitoring on future Commission visits. In this reporting period the

Commission has also given evidence to the David Bennett Inquiry. During 2002-03 training

was provided to ensure that a local representative of each visiting team is involved in the

death review process to ensure that the information gathered can be disseminated more

easily and used to inform the work of the Visiting Teams. In 1995, a review of the

Commission’s records on deaths of detained patients was published and a further report

was issued in 2001 covering the period 1997 to 2000476. The Commission has submitted

evidence based upon this report to the Joint Committee of Human Rights’ inquiry into

deaths in custody and human rights in September 2003.

Second Opinion Appointed Doctors (SOADs)

19.16 Under section 118, the Commission has a duty to appoint and remunerate SOADs, who are

responsible for providing formal second opinions as set out in section 58477. The

Commission arranges approximately 9,000 second opinions each year. Second opinion

activity is discussed at Chapter 10.33 above.
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475 available at www.mhac.nhs.uk

476 Bingley, Bannerjee & Murphy (1995) Deaths of Detained Patients: A review of reports to the Mental Health
Act Commission. A joint report of the Mental Health Act Commission and the Division of Psychiatry &
Psychology, United Medical & Dental Schools of Guy’s & St Thomas’ Hospitals. Published by the Mental
Health Foundation; Mental Health Act Commission (2001) Deaths of Patients in England and Wales; a report
by the MHAC on information collected from 1 February 1997 to 31 January 2000. Nottingham: MHAC.

477 Section 58 provides that certain forms of treatment (ECT at any time and drug treatments after an initial
three month period), shall not be given to a detained patient, unless the patient consents or an independent
medical practitioner (SOAD) has certified that the treatment should be given notwithstanding the patient’s
refusal to consent or lack of capacity to do so.



19.17 The purpose of the Commission’s role of appointing SOADs was described in the 1981

White Paper Reform of Mental Health Legislation:

‘This will ensure that the opinions are independent and will enable the Commission
both to monitor the use of the power to impose treatment and to offer advice on profes-
sional and ethical complexities…the Commission will build up considerable expertise
in the care and treatment of detained patients and particularly on consent to
treatment’.478

This conflation of the administration and monitoring of a system of safeguards, with both

tasks allocated to the same body, creates a potential conflict of interest. This is most

apparent when patients apply for judicial review of SOAD decisions or procedures, where

the Commission has been a respondent to the action, ether directly or through our respon-

sibilities for the indemnity of SOADs. It is also arguable that the Commission’s overall

monitoring of the effectiveness of the Second Opinion system cannot but have been

influenced by its responsibilities for such a system. Whether or not this has actually had any

practical effect, it is the case that the safeguards of section 57 and 58 have, in comparison

with other aspects of the 1983 Act, been denied a truly independent overview. We also

discuss this in relation to future legislative arrangements at Chapter 20.16 below.

Changing the Emphasis: the Commission’s Work Programme 
2003-05

19.18 Following significant investment in Information Technology systems during the reporting

period the Commission is now in a much better position to analyse visit reports and to use

the other data, such as notifications of deaths of detained patients, to provide a qualitative

and quantitative picture of the operation of the Act and the implications for detained

patients. As a result we are enhancing the work programme in 2003-04 (and possibly

beyond479) in order to understand better the way in which patients are treated and to

investigate and make recommendations in a number of areas of serious concern to

Commissioners. For example, the seclusion practices of many providers require a closer

and more focused scrutiny. We will undertake this enhanced programme in close co-

operation with the Commission for Healthcare Audit and Inspection (CHAI), in part

because these are matters of common and serious concern, but in part and importantly to

prepare the ground for integration of visiting functions into the CHAI and the transfer of

other functions to successor bodies.

19.19 The main areas in which enhancements are being considered are: extending notification

requirements of the Commission to encompass a number of especially vulnerable patients,

such as children and minors, and women detained on predominantly male wards; data

analysis to support standards development in areas such as seclusion and consent; focussed

visits and research projects including a National Visit on ethnicity and mental health and an

investigation of CPA in relation to ‘revolving door’ detained patients; collaborative arrange-

ments with the Commission for Health Improvement and National Care Standards

Commission as a precursor to integration within CHAI; and additional relevant publica-

tions and guidance.
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Frequent attendance upon lunatic institutions can alone 
give adequate idea of the difficulties of the service.   

Phillippe Pinel, 1801480

The transition to new arrangements

20.1 In this final chapter we explore the future monitoring, inspection and regulatory arrange-

ments that may apply under revised mental health legislation, and describe some of the

complexities in the transition of the Commission’s functions to successor bodies. Much of

the discussion is necessarily speculative and requires a number of assumptions to be made,

especially about timescales. Undoubtedly many of these assumptions will change. In

developing a transition strategy we need to address a number of matters, including:

✱ ensuring that the Commission’s statutory duties and functions continue to be
performed competently and properly during the transition period ;

✱ identifying the key statutory and other functions that need to be considered in any
transition arrangements;

✱ developing realistic and workable assumptions about successor bodies and timescales
for transfer, taking into account the legislative timescale for the Mental Health Bill; and

✱ ensuring that adequate plans are in place to manage the transfer of MHAC functions to
CHAI and successor bodies, requiring a transition strategy and risk management plan.

20.2 Where the State provides powers over mental health patients, there is also a reciprocal duty

to provide for independent review and monitoring of the use of those powers (see chapter

2.9 above). We were pleased to note the acknowledgement of this positive obligation to

protect against human rights breaches, and the Commission’s role in meeting that

obligation, in the Secretary of State’s Respondent Notice issued to the Court of Appeal in the

Munjaz case:

“the State has … discharged its positive obligations to provide effective protection
against…breaches [of the European Convention on Human Rights] because…
pursuant to sections 120 and 121 of the Mental Health Act 1983, the Secretary of State
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has made arrangements for the Mental Health Act Commission to visit and interview in
private patients detained in hospitals under the MHA and for the Mental Health Act
Commission to investigate complaints”. 481

The Court’s judgment in Munjaz [2003] underlined this obligation, recognising that the

State is under an obligation “to know enough about its …patient to provide effective

protection”482. In this chapter we examine the role of the Commission in providing this

function, and how such a function might be preserved or enhanced in future monitoring

arrangements.

The jurisdiction of the Commission

20.3 The requirement for monitoring discussed above can only be satisfied by a general

healthcare inspection if it takes into account factors relating to compulsion and possible

infringements of human rights. The proposal for the Commission’s establishment in the

1981 White Paper Reform of Mental Health Legislation anticipated this in distinguishing the

Commission’s functions from those of inspectorial bodies:

‘…the Commission will not inspect and report on services in mental illness and mental
handicap in hospitals and units in the way that the Health Advisory Service or the
Development Team for the Mentally Handicapped do. The Commission’s concern will
be the particular problems that arise from detention of specific individuals in hospital
rather than the general services that affect all mentally ill and mentally handicapped
patients. The name “Mental Health Act Commission” has been chosen deliberately to
emphasise its responsibilities for seeing that patients have full advantage of all the
available legal safeguards under the Act…’483.

20.4 The Commission’s central remit as established by the 1983 Act is “to keep under review the

exercise of powers and discharge of duties conferred or imposed by this Act”484. As we have

discussed at Chapter 11, it is difficult to define exhaustively the ‘powers and duties’

conferred or imposed by the 1983 Act. Although there are explicitly stated powers and

duties, there are also many other powers and duties implied by compulsion. This matter was

considered in R v Mental Health Act Commission ex parte Smith [1998], which redrew and

widened the Commission’s previous understanding of its powers of complaint investigation

and, by analogy, of its remit as a whole. The Court interpreted the exercise of powers and

discharge of duties to pertain to “all those rights and duties which flow necessarily and by

implication from a section 3 detention, and such other rights and duties that are expressly

identified in the Act”.

20.5 The broad definition of powers and duties established above, and the fact that the law does

not (and probably cannot) provide explicit powers and duties covering all aspects of care

and treatment under compulsion that may infringe patients’ human rights, suggests that the

278

481 R (on the application of Munjaz) v Mersey Care NHS Trust and two others; S v Airedale NHS Trust [2003]
Court of Appeal Respondent Notice issued by the Secretary of State, para 1.3

482 R (on the application of Munjaz) v Mersey Care NHS Trust and two others; S v Airedale NHS Trust [2003], para
58.

483 Department of Health and Social security, Home Office, Welsh Office, Lord Chancellor’s Department (1981)
Reform of Mental Health Legislation. HMSO, para 34

484 Mental Health Act 1983 Section 120(1)



new inspectorate must have a remit that is sufficiently broad and flexible to encompass

wide-ranging issues of care, treatment and control, or else it could fail to meet the State’s

duties under human rights legislation.

20.6 During consultation on the Mental Health Bill in 2002, the Government acknowledged the

importance of effective monitoring of the operation of the new Act once implemented. The

consultation paper proposed that the remit of the new healthcare inspectorate to be

established would include scrutiny of the proper application of the Act and that “[t]his role

would be carried out by a specially established division of the inspectorate because the

exercise of the function… will require special knowledge and expertise”. The paper went on

to say that the function should be focused on monitoring compliance with the law in

decisions made under the Act about individual patients, by collecting information, visiting

for cause, and associated activities485. Further, in relation to investigating and visiting, the

consultation paper said that, following careful consideration, the Government proposed to

supplement the role of advocacy with a special power to visit patients where there is cause

for concern.

20.7 Effective monitoring and inspection of mental health services is essential, especially in

relation to detained patients. Whilst we see many advantages and opportunities in the

Government’s proposals to integrate the Commission’s monitoring functions into the

CHAI and do not argue for a retention of a Mental Health Act Commission in its current

form, the present role played by the Commission should not be diminished under the new

arrangements. We believe that any new legislation must place a clear responsibility on the

CHAI as an independent organisation to visit and review the needs of detained patients, as

part of a general duty to promote high quality services for all mentally ill people. The

Government has signaled that it does not want to diminish the monitoring safeguards

provided to patients subject to compulsion under new legislation, but it is essential that

such safeguards are not compromised unintentionally as a result of inadequacies in the legal

provision or infrastructure.

20.8 In establishing the successor monitoring body to the Commission within a wider inspec-

torate, the challenge will be to preserve and enhance the specific focus on the legal and

practice aspects of compulsion without placing artificial constraints on the jurisdiction of

the body. Primary legislation could therefore allow that the remit of such a body extended

to any matter pertaining to the compulsion of patients under mental health legislation,

whilst specifying core duties as a statutory requirement. Any activity beyond such core

statutory duties could then be determined by the body itself, through the governance of the

healthcare inspectorate’s Board, or defined further in secondary legislation or by Direction

of the Secretary of State. Such a model could ensure that monitoring of mental health

compulsion remains inclusive and flexible.

20.9 We believe that the duties on the Secretary of State to provide for independent and adequate

monitoring of the powers and duties created by the next Mental Health Act must be stated

on the face of that Act, and not relegated to secondary legislation or other Acts of

Parliament. In this way the duty to monitor the use of powers is created by the same law that
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provides the powers, and cannot be separated from it. The Commission is empowered by

the 1983 Act and by the Direction of the Secretary of State486 to:

✱ visit and interview and, if the Commissioner is a registered medical practitioner,
examine in private any patient detained under the Act.

✱ require the production of or inspect any records relating to the detention or treatment of
any person who is or who has been detained under the Act.

The Commission recommends that the CHAI, or at least its Mental Health Act monitoring

arm, should be empowered similarly in new mental health legislation. The right of access

should also be extended to cover management documents, such as incident reports and

general policies487.

20.10 We have therefore suggested to the Department of Health that the next Mental Health Act

should impose a duty on the Secretary of State that is equivalent to that imposed by section

120 of the Mental Health Act 1983. It would appear from the Munjaz judgment [2003] that

human rights legislation makes such general oversight and monitoring of the use of

compulsion an unavoidable duty of the State. Nevertheless, by enacting the duty in primary

legislation Government could ensure that its intention is clear and protected from erosion

or distortion as a result of any future political, organisational or other pressures, including

any future changes to the organisation of the health service.

Recommendation 69: Any proposed mental health legislation that repeals the 1983
Act must retain, in some form, the duty on the Secretary of State to provide for the
monitoring and review of powers and duties of that Act as they relate to the compulsion of
psychiatric patients.  Such a duty should be explicit and should establish core requirements
of such monitoring, irrespective of the body that is charged with its undertaking.

The Commission’s remit, de facto compulsion and community treatment 

20.11 It is the Commission’s view that the enactment of new legislation provides an opportunity

to address its past requests that the monitoring remit should be extended to cover informal

incapable patients subject to de facto detention488 and to patients subject to community-

based compulsion489. We trust any extension of statutory powers and duties to incapable

informal patients and severance of the formal link between detention as a hospital inpatient

and compulsory treatment in the next Mental Health Act will be reflected in the jurisdiction

and resources of the body charged with its monitoring (i.e. the CHAI).
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Recommendation 70: Monitoring of compulsion under new legislation must be
inclusive of all compulsion, including de facto detention (see recommendation 17) and
compulsory treatment in the community.    

The importance of visiting

20.12 Detained psychiatric patients remain one of the most vulnerable groups in society and, in

our view, no general inspectorate role will compensate for the loss of a body whose primary

task is to meet with and speak to such patients, and to focus specifically on the operation of

powers and duties in relation to their care. Our contact with detained patients on our visits

enables us not only to intervene directly in matters of concern to individual patients (which

is a role that should increasingly be taken by emerging advocacy services), but also gives us a

broad knowledge of the concerns expressed by such patients that we use to highlight more

general issues of the care and treatment of detained patients. Advocacy organisations

cannot be expected to fulfil this wider monitoring role, which might distract advocates from

a disinterested representation of their clients’ views.

20.13 Visiting practice must encompass:

(i) visiting on a regular basis all locations in which patients subject to compulsion may 

be required to reside or attend;

(ii) visiting particular locations and interviewing patients when there is general cause 

for concern through, for instance, analysis of information provided or general 

complaints;

(iii) visiting any individual patient where there is a reasonable cause for concern about 

their treatment or care under compulsory powers; and

(iv) unannounced visits at any time to any provider location where patients are subject 

to compulsion.

Some of these functions can be met without regular visiting of establishments, but many

cannot. It may not be necessary to visit all establishments as frequently as at present. Some

form of risk assessed visiting may be appropriate based on careful analysis of trends and

other information available to the monitoring body. Regular visiting by the monitoring

body of healthcare establishments where compulsion is used cannot and should not be

replaced either by the presence of advocacy services within such establishments or by

general visiting by the healthcare inspectorate.

20.14 We therefore believe strongly that successor arrangements to the Commission must include

the particular activity of visiting patients detained in hospital. Such visits should continue

to be undertaken by a spectrum of trained-for-purpose mental health professionals,

service-users, advocates and carers. The visiting body must continue to have a gender-

balanced membership with significant and meaningful representation from minority ethnic

groups proportionate to those subject to compulsion under mental health legislation. We

return to the question of visiting in our concluding comments to this chapter.
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Sections 57 and 58

20.15 The administration of the consent to treatment safeguards of section 57 neurosurgery

panels and section 58 Second Opinion appointments accounts for roughly a third of the

Commission’s present resources. This activity is discussed at Chapter 10.33 et seq above. We

do not take the view that the administration of this system is a necessary part of monitoring

the use of compulsion, and indeed we are aware that there may be good arguments to

separate a monitoring body from this function to ensure no compromise of its objectivity.

We discuss this further at Chapter 19.17 above.

20.16 Under proposals suggested in the draft Mental Health Bill of 2002, the administration of

consent to treatment safeguards equivalent to the SOAD system under the 1983 Act will pass

into the purview of Mental Health Tribunals. It is possible that the proposed arrangement

would have its own problems of conflicting interests, given that the Tribunal may have

provided authority for a patient’s compulsion prior to its consideration of further

imposition of treatment, but such difficulties are perhaps neither fundamental nor

insurmountable.

Complaints

20.17 It could be argued that, as NHS complaints handling has improved markedly, largely as a

result of the NHS Complaints Procedure, the Commission now has little practical role in

investigating complaints. Furthermore, the advisory and supportive role that it now increas-

ingly plays in seeing complaints through the NHS Procedure could conceivably be left to

advocates and hospitals’ complaints managers. However, removing the ability of either the

Commission or its successor to investigate complaints from patients subject to detention

(or other forms of compulsion) under mental health legislation would seriously weaken the

statutory basis upon which such an organisation might intervene on behalf of those patients

whose interests it should serve. Without the ability to take up investigations on behalf of

patients, the Commission would have less to offer those patients that it meets with on its

visits to hospitals and mental nursing homes, and would have less leverage with hospital

managers when overseeing their handling of complaints. Thus the removal of the

Commission’s statutory authority to investigate patients’ complaints would not only leave

the organisation less able to intervene in cases where such intervention is warranted, but

would also remove an important part of the organisation’s statutory weight, with foreseeable

consequences in its perceived image amongst mental health services. The Commission would

want to see the complaints remit retained, with the discretionary element intact, in new

legislation, and extended to complaints about community-based powers.

Advocacy and the monitoring body

20.18 The proposed special advocacy services could fulfil some of the general advocacy and

complaints functions currently carried out by Mental Health Act Commissioners. In

particular, they could ensure that patients are aware of their rights under the legislation and

are able to interact positively with those responsible for their care. The Government should

ensure that there is a statutory right to advocacy for all patients under compulsion and that

the advocates concerned are properly funded, trained and managed. Advocacy services

must remain separate from the monitoring body, and must not be expected to function also
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as visitors for the monitoring body or undertake similar activities that would compromise

their proper advocacy role. The monitoring body could have a role in advising on standards

in training for specialist mental health advocacy, as suggested in the consultation paper to

the draft Mental Health Bill of 2002 (paragraph 3.4), but it probably should not be required

to oversee the creation or accreditation of advocacy training programmes.

Monitoring of  the Mental Health Review Tribunal 

20.19 Because the Mental Health Review Tribunals come under the supervision of the Council of

Tribunals and their hearings can be subject to legal appeal, the Commission has confined its

observations about them over the years to the general. The Secretary of State has confirmed

that it is not expected of the Commission to monitor the work of Tribunals under the

present system. But under the proposed Mental Health Act, where the Mental Health

Tribunal will have a much broader involvement in the exercise of powers and discharge of

duties (including sanctioning compulsion and reviewing its own decision to do so when

renewal of authority is required), this position may be less tenable for the Commission’s

successors . Whilst, of course, any arrangements for monitoring Tribunals would need to be

kept distinct from any appeals process regarding Tribunal determinations, we believe that

much important information on the use of powers and discharge of duties could be gained

by a successor body from monitoring Tribunal activity, and the chance to influence practice

(in, for example, the scope of care-planning) must not be lost to any monitoring body.

20.20 It is possible that difficult legal questions will arise as to responsibilities under the proposed

Mental Health Act. In particular, where compulsion rests on the authority of a Tribunal

order, it may be questionable whether the ultimate legal responsibility for that compulsion

will rest with the health service provider or the Tribunal itself. Such questions could be

particularly acute in situations where the Tribunal had reserved the right of discharge to

itself, thus preventing a patient’s clinical supervisor from ending compulsion on his or her

own judgment and leading to delays in discharge. Even if the system works smoothly, there

is bound to be an administrative delay whilst cases are referred back to the Tribunal for

decisions during which time continued detention may be vulnerable to challenge under the

ECHR490.

20.21 But there may also be questions as to the ultimate legal responsibility in more general

situations where a patient challenges treatment given under any care plan authorised by the

Tribunal. It would seem, at the very least, that such challenges must be directed at both the

healthcare provider and the Tribunal. Following the precedent set in Wilkinson, it would be

possible that, where a dissenting medical opinion can be produced by a patient, all of the

medical professionals involved, including medical advisers to the Tribunal as well as the

patient’s clinical supervisor, may be required to submit for cross-examination to the

relevant judicial body. Where such dissenting opinions are produced at the time of the

patient’s initial 28-day Tribunal hearing, that hearing process itself is likely to satisfy the

requirements if the ECHR, but this may not be the case in challenges to compulsion during

the patient’s subsequent treatment. We raise this matter so that consideration may be given
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to assuring that patient’s rights are respected whilst avoiding an intolerable burden on

future tribunal or judicial systems.

The healthcare inspectorate and the monitoring body 

20.22 The Government’s approach to the rationalisation of regulatory bodies seems eminently

sensible. There are potential advantages in the monitoring functions being administered in

the context of a larger organisation charged with ensuring that the recommendations

arising from an inspection/monitoring process are properly followed up and acted upon.

Nevertheless it must be demonstrated that any “special division within a general healthcare

inspectorate” as proposed in the Consultation Paper on the draft Mental Health Bill of

2002491 will be sufficient to meet the requirement that “the State is under a particular

obligation to protect the interests and human rights of those it places under compulsion for

whatever reason, but especially when mental disorder may reduce a person’s own ability to

protect themselves”492.

20.23 In the Commission’s view it is essential that:

(i) patients subject to compulsion have a high enough priority within a general 

inspectorate (i.e. the CHAI) to ensure that their interests are properly safeguarded;

(ii) inspectorate visits in relation to the monitoring of compulsion are of sufficient 

frequency to ensure that abuses and poor practice could not be overlooked;

(iii) people with the necessary skills and expertise are available to monitor the 

implementation of mental health legislation and will be attracted to work in the 

CHAI; and

(iv) responsibilities vested in the CHAI are deployed in collaboration with other 

inspection bodies (notably CSCI) so as to ensure that powers exercised in relation 

to patients subject to compulsion by social care providers are properly monitored.

(The Mental Health Act Commission currently visits Social Service Departments 

and reviews social care for detained patients. In future the Commission for Social 

Care Inspection will have this role. It will be essential for CHAI and CSCI once 

established to work together closely on the needs of patients subject to 

compulsion). This will be particularly relevant in monitoring the use of non-

residential treatment orders if established under the new Act.

Timetable for the new Act

20.24 At the time of writing the revised Mental Health Bill had not been published and thus it was

not possible to predict the timetable for change with any certainty. The Bill is likely to

provide for fundamental changes to many aspects of the detention process, including

monitoring and regulation of the Act, and the way in which detention is sanctioned and

reviewed by the revised Mental Health Tribunals (which in any event will be transferring to

the Department of Constitutional Affairs). We expect that many aspects of these changes

will require an implementation period of at least a year after the Act becomes law.
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Planning for the transfer of functions

20.25 Until the new Act comes into force and whilst any patient remains detained under the 1983

Act, we believe that it is essential for ensuring the lawfulness of such detention that the

Commission continues to undertake its key visiting and Second Opinion functions as

required by the 1983 Act. The revised Mental Health Tribunal arrangements may not be

implemented until 2006 at the earliest (and possibly later) and thus there are likely to be

many patients detained under the Mental Health Act 1983 for some considerable time. Any

lapse in the monitoring of the powers and duties over detained patients may be open to

judicial review challenges on either specific public duties established by the 1983 Act or

general human rights principles. As the transition period may be quite lengthy we are

concerned to ensure that planning for the implementation of the new Act includes consid-

eration of a number of matters which at present have not been finalised.

20.26 Many of the points discussed at (a) to (g) below are necessarily speculative. Some may

require resolution in any future legislation, statutory instruments and regulations, and

some relate to the process of transition and the need to ensure all aspects of the legal

protection of patients are carried through into new legislation.

(a) Visiting for cause

It is likely that future visiting programmes will be based on a risk assessment of provider

performance and on an analysis of trends from information provided by all providers.

Focused visiting to consider specific concerns (such as the use of seclusion and time-out)

is likely to increase. There is no reason why the visiting function cannot be integrated

administratively into the CHAI prior to the enactment of the new Mental Health Act, as

long as the Commission’s statutory duties can continue to be performed competently

and properly. This implies no diminution of contact with patients and a continued focus

on powers and duties of the 1983 legislation until the 1983 Act is repealed. Other aspects

of the Commission’s work (such as SOADs, or withheld mail reviews) are less likely to be

appropriate for CHAI and may, for some time to come, continue to be managed

separately from but linked to the new structures.

(b) Complaints

The Commission’s role in relation to complaints is described at 20.17 above. Although

the Commission does not investigate many complaints directly, it is involved in a large

number of complaints indirectly through helping patients to make complaints and

following up aspects of interest to it that have been raised through patients’ complaints.

As a by-product of the regular visiting programme, Commissioners are often in a

position to intercede informally with patient concerns such that many do not become

formal complaints. Although the Commission supports strongly the development of

special advocacy, it is possible that such advocacy must remain reactive to specific patient

complaints rather than proactive in the way the Commission is able to function at

present. The CHAI’s role in taking on the Commission’s complaints functions will be

complicated by its proposed designation as the second stage body for dealing with

complaints that have not been resolved locally. Carefully designed protocols may be

needed to regulate the interface between the monitoring and inspection functions
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(possibly fulfilled by some form of specialized mental health visiting function), the

special advocacy service, and the second stage complaints process.

(c) Notifications

The Mental Health Act Commission requires notifications of all deaths of detained

patients and in some cases attends inquests and reviews the reason for the death of the

patient. The National Patient Safety Agency will in future have a role in relation to all

adverse incidents and will receive non-attributable information about unnatural deaths

of patients. We would like to see a process established whereby notifications of deaths

and other critical incidents are sent to CHAI and a non-attributable subset of the core

data is transmitted to NPSA. In this way the agencies involved can ensure they have

consistent information about unnatural and unexpected deaths. The CHAI will then be

in a position to enquire more fully into those deaths where there may be cause for

concern; the NPSA will be able to encourage root cause analysis of such adverse

incidents locally, provide overall statistical information on the level of incidents and

collate information which may throw light on causation.

In addition, the establishment of the Mental Health Act monitoring function within the

CHAI should allow an opportunity to provide routine notification of all uses of the Act

to detain or compel patients, enabling the monitoring body to gather general statistics as

a part of its monitoring and also track specific issues or cases as necessary. A system

equivalent to that established under section 61 of the Act (providing progress reports on

authorised treatment to the monitoring body) should be retained and enhanced by the

adoption of routine notification (see Chapters 10.27-29 and 17.7 above)    

(d) Code of Practice

The Department of Health is responsible for preparing, consulting on and publishing the

Code of Practice under the Mental Health Act 1983. Under the draft Mental Health Bill of

2002 (Clause 1) it would retain this responsibility. The Commission agrees that responsi-

bility for publishing Codes of Practice and other guidance should rest with the

appropriate Minister, but it is vital that the independent monitoring body provides advice

to the Minister on the contents of the Code of Practice and has a right to be consulted on

it. The CHAI will need to provide evidence of the operation of the Mental Health Act to

the Department of Health in order to amend the Code of Practice from time to time. This

will require sufficient staff of appropriate expertise to be able to analyse the information

received from mental health providers about the operation of the Act from Tribunal

hearings, judicial reviews and other challenges to the operation of the Act, and to draw

appropriate conclusions. Preparation and amendment of the Code of Practice is linked to

the provision of advice and guidance to the field. At present the Commission offers

informal advice on the operation of the Act, ensures that Commissioners are informed

regularly of case law and policy changes, and in turn Commissioners are then able to

ensure that providers are following the latest legal and policy advice. If in future providers

are not to be visited on a regular basis by the equivalent of Mental Health Act

Commissioners it may be necessary to have some other mechanism for ensuring that all

providers are given up to date information on the operation of the Act.
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(e) Considering appeals against withholding mail /monitoring telephone calls 

At present the Commission functions as the appeals body for the withholding of mail to

and from patients in High Security Hospitals under section 134 of the 1983 Act, and as an

appeals body against the monitoring of phone calls made by ‘high risk’ patients in such

hospitals by Ministerial Directive493. Although appeals in the former category are few in

number (14 in this reporting period, 3 of which we upheld) and no formal appeals

relating to telephone monitoring have yet been received, the process must continue 

until amended by new legislation, and some equivalent arrangement may be needed

under new legislation.

(f) Mental Health Tribunals

Under the proposals in the draft Bill, Mental Health Tribunals will take on a role of

approving the continued detention of patients after the first 28 days and reviewing that

detention periodically. The Bill proposes that Tribunals will sanction the care plan

provided for the patient by the RMO overseen and reviewed, we assume, by a represen-

tative of the proposed expert panel. At present it is unclear whether the expert panel will

be part of the same organisation that manages the Tribunals (which in future will be part

of the Department of Constitutional Affairs), or whether the expert panel will remain a

separate function of the Department of Health. If the two are brought together in the

same orgainsation there is a danger that ‘legalism’ and ‘clinicalism’ become too closely

intertwined in a way that clinical care is ‘trumped’ by legal considerations at all times.

Conversely, if the two are kept separate contestability between clinical and legal concerns

will be assured, but at the possible cost of three way disputes between (i) the expert panel,

(ii) the Tribunal and (iii) the constellation of RMO, patient and patient advocate that has

drawn up the proposed care plan.

During the consultation process in 2002 many respondents noted that the procedures

proposed in the draft Bill were likely to increase the number of Mental Health Tribunal

hearings very significantly. Any significant delays in providing hearings for patients are

likely to be challenged in the courts, leading to further expense and delay for patients. We

believe that it will be essential to set clear performance targets for Tribunals and that

patients must be able to obtain a Tribunal hearing within the time specified in the Act. It

is unclear at present whether this aspect of the Tribunal’s operation will be monitored by

some external body (such as the CHAI) or whether that monitoring will be done

internally within the Department of Constitutional Affairs.

It appears to be Government’s intention that reviews concerning points of law in relation

to Tribunal decisions or procedure will be dealt with at first instance by a separate

appeals body (The Mental Health Appeal Tribunal) and then through the courts. We

have argued that any monitoring body that is charged with keeping the operation of the

new Act under review in a more general sense should extend its purview over Tribunal

activity and decisions, and so gain a holistic view of the operation of the system of

compulsion. The proposed Tribunal will have a wider role in such a system than its

present counterpart, including sanctioning and providing the authority for compulsion
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after 28 days. However the Mental Health Act Commission’s statutory monitoring role

may have been fettered by the directive that it should not include the present Mental

Health Review Tribunal’s workings from its monitoring scope, a similar fetter on its

successor body will, potentially, have much more serious consequences (see Chapter

20.19 above).

(g) Second Opinions and Consent Arrangements

At present the Commission administers the system of statutory ‘second opinion’

authorisation of treatments falling within sections 57 and 58 of the 1983 Act. Under

proposals set out in the draft Mental Health Bill of 2002 the process will pass the

Tribunal administration, with doctors appointed to the Tribunal’s Expert Panel taking a

similar role to today’s Second Opinion Appointed Doctors.

The Commission is keen to ensure that any benefits of current arrangements in relation

to consent to treatment regulation be preserved under new legislation. For example, we

argue at Chapter 10.25 above for the retention of some form of statutory documentation

of a patient’s consent status.

The authority to monitor the progress of treatments and the associated power to

withdraw an authorisation and request that a further Second Opinion takes place in

cases of concern (sections 61, 121) provides the Commission with a valuable tool, both

to check the legality and appropriateness of treatments given after a SOAD’s authori-

sation and to protect the interests of detained patients. The Commission would strongly

support the retention and strengthening in new legislation of the requirement that

RMOs should submit such reports, whether they do so to the monitoring body or to the

Tribunal. Such strengthening measures could include the submission of reports for

detained patients who consent to treatment as well as those who are incapable or

refusing consent, and/or to extend the periods during which such reports are required to

be submitted. This could be developed as a way for the Commission or its successor

body to monitor the care and treatment of patients subject to compulsion throughout

their psychiatric careers up to, or even following, discharge494.

Concluding remarks

20.27 At the start of this chapter we quoted Phillipe Pinel’s underlining, 200 years ago, of the fact

that frequent visiting of hospitals alone can give “an adequate idea of the difficulties of the

service”. We believe that, whatever limitations the Mental Health Act Commission may

have, its great strength over the last twenty years has been in the combined experience of its

Commissioners of the problems and challenges faced within hospitals operating the 1983

Act, and faced by those who have come under its powers. Such experience comes partly from

Commissioners’ backgrounds as mental health professionals and service users, but it also

comes through their visiting of services and meetings with patients and staff. It would be a

matter of deep regret if successor arrangements fail to preserve a system of hospital visiting

which retains this aspect of expertise coupled with a humane approach. We are confident, as

were the Lunacy Commissioners of 1913 (see Chapter 1.10 above) that patients would wish

to continue to receive the personal interest and attention of such a visitorial body.
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20.28 The Commission believes that there will be significant benefits to be had from amalga-

mation of healthcare monitoring and inspectoral bodies under the wing of the Commission

for Healthcare Audit and Inspection. We wish to end our report, however, with a proposal

that such amalgamation should make every effort to build on the expertise and personal

attention fostered by the Mental Health Act Commission. We trust that the CHAI will seek

to maintain specialist mental health visiting teams and that statutory duties will preserve the

focus of such visiting teams on the use of powers of compulsion. Otherwise, it is possible

that the attentions of inspectors may move onto less oppressive (and less difficult) areas of

mental healthcare provision.
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Psychiatric patients may sometimes break the law, become alarming or at any rate
somewhat eerie to those around them. Something has to be done about them… in the
interests of society such patients have to be made harmless. In the interests of the patients
themselves some attempt must be made at cure. In many cases public safety demands the
committal of the patient to hospital. He needs to be protected from doing violence.  We
want moreover to take him out of the public eye. We vary the form of segregation and try
to make it humane so that relatives are satisfied and public conscience is appeased.  Our
own concept and interpretation of insanity involuntarily cause us to hide it away although
it is one of the basic facts of human reality.  

Karl Jaspers (1959) General Psychopathology, Seventh edition495.

Seventeen years of labour and anxiety obtained for the Lunacy Bill in 1845, and five
years’ increased labour since that time have carried it into operation. It has effected, I
know, prodigious relief … and greatly multiplied inspection and care. Much – alas! –
remains to be done, and much will remain; and that much will, in the estimation of the
public, who know little and require less, overwhelm the good, the mighty good that has
been the fruit.

Lord Shaftesbury, diary entry, 25 December 1850496.
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Patient Information Leaflets
Leaflets are available in the following languages from the Commission:- Urdu, Bengali, Gujarati, Punjabi,
French, German, Somali, Vietnamese, Cantonese, Mandarin, Tamil, Spanish, English, Welsh. Copies in English
and Welsh can be downloaded from the Commission website (www.mhac.trent.nhs.uk). Bulk orders of any
leaflet are £12 per 50 copies +£1.50 p&p from chiefexec@mhac.trent.nhs.uk or the Commission office.

Leaflet Number 1 – Information for Detained Patients about the Mental Health Act Commission 

Leaflet number 2 – Information for Detained Patients about Consent to Treatment (Medication)

Leaflet Number 3 – Information for Detained Patients about Consent to Treatment Electroconvulsive
Therapy (ECT)

Leaflet Number 4 – Information for Detained Patients about How to Make a Complaint 

Leaflet Number 5 – Information for Patients about Neurosurgery for Mental Disorder (Psychosurgery)
and The Mental Health Act Commission

Practice and Guidance Notes 
Available on the MHAC website www.mhac.trent.nhs.uk, or individual copies can be requested free of charge
from the Commission office.

Practice Note 1 – Guidance on the administration of Clozapine and other treatments requiring blood
tests (issued June 1993, updated March 1999) 

Practice Note 2 – Nurses, the administration of medicine for mental disorder and the Mental Health
Act 1983 (reissued March 2001)

Guidance Note 1 – Guidance to health authorities: the Mental Health Act 1983 (issued December
1996, updated March 1999)

Guidance Note 3 – Guidance on the treatment of anorexia nervosa under the Mental Health Act 1983
(issued August 1997, updated March 1999) 

Guidance Note 2/98 – Scrutinising and rectifying statutory forms under the Mental Health Act 1983
(issued November 1998, updated March 1999)

Guidance Note 1/99 – Issues surrounding Sections 17, 18 and 19 of the Mental Health Act 1983 (issued
August 1999)

Guidance Note 2/99 – Issues relating to the administration of the Mental Health Act in Registered
Mental Nursing Homes (reissued December 1999)

Guidance Note 1/2000 – General Practitioners and the Mental Health Act 1983. (reissued May 2000)

Guidance Note 1/2001 – Use of the Mental Health Act 1983 in general hospitals without a psychiatric
unit (issued August 2001)

Guidance Notes for RMOs & SOADs on R (on the application of Wooder v Dr Fegetter & the MHAC.
(June 2002)

MHAC Response to the Mental Health Bill Consultation Document (September 2002)

The Mental Health Act Commission’s FOI Publication Scheme, describing all information held by the MHAC
that we make publicly available, is available on request or from the MHAC website (see Appendix F)
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Mental Health Act 1983 Statutory Forms Manual 

produced in conjunction with Trecare NHS Trust

October 1999 £30

Mental Health Act 1983 Policy Compendium 

produced in conjunction with the Mental Health Act Commission 

May 2002  £40

A Guide to Mental Health Act Administration  

produced in conjunction with the Mental Health Act Commission

May 2002 £70 

Prices shown above include p&p.

IMHAP publications available from:

Frances Buckenham,

Gunfield Lodge,

Feock,

Truro,

Cornwall TR3 6SH.

Cheques made out to IMHAP should accompany orders.

A proforma invoice can be issued if required but manuals cannot be dispatched without prior

payment.

Institute of Mental Health Act Practitioners 

Yens Marsen-Luther (Chief Executive),

359 Norwich Road, Ipswich IP1 4HA .

Phone /fax  0845 2300105

Registered charity No 1081245
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You can contact the Mental Health Act Commission at the following address:

Mental Health Act Commission 

Maid Marion House

56 Hounds Gate

Nottingham

NG1 6BG

Tel: 0115 9437100

Fax:0115 9437101

E-mail: Chief.executive@mhac.trent.nhs.uk

Website: www.mhac.trent.nhs.uk  
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absence without leave (AWOL), 9.4, 9.37s, 9.55

admissions
by ethnic categories, 16.12s
by legal status in Wales, 18.1g
children and adolescents to adult wards, 17.2s,

17.8s
emergency, 8.41–3
to hospital, 13.6g
trends, 8.25–40, 8.25g

adolescents, 17.1–18, 17.2r

Adult Acute Inpatient Provision 2002
[Report], 9.20, 9.30

advance authorisation of leave, 9.46

advance directives, 10.40–3

advocacy, 5.6, 9.9–13, 20.18

aftercare, section 117, 9.62–9, 9.64r

alcohol abuse, 7.5–8, 7.9r, 8.27, 11.51–5, 12.20

alternative medicine, 10.45–7

America, and mental health law, 4.14–18

Americans with Disabilities Act 1991, 4.16

anorectic patients, 10.54–5

anti-social personality disorder (ASPD), 7.12

appeals against second opinions, 3.37r

approved doctors, section 12, 8.68–9

Approved Social Workers (ASWs), 3.21, 8.63, 8.69,
8.73–80, 8.76r

see also Community Psychiatric Nurses (CPNs);
doctors; managers; nurses in charge,
pharmacists; Responsible Medical Officers
(RMOs); staff

Ashworth Hospital, 3.3–6, 8.37, 12.6, 12.52–5,
12.62–8

ASPD see anti-social personality disorder

assessment powers, 8.35–7

assessments
dangerousness, 7.26
diagnostic, 5.7
monitoring, 8.70–2
non-renewable, 8.35–7
police attendance, 8.63
Values-Based Practice, 5.6–7

ASWs see Approved Social Workers

attitudes to mental health, 6.34–9, 6.39r, 12.7
see also discrimination

Audit Commission, The, 15.11

audits for healthcare, 6.27

automated electronic records system, 10.23

AWOL see absent without leave

bed pressures, 8.27, 8.81–2, 9.5, 13.7r, 18.10

behaviour prediction, 7.26

Bennett, David 
Inquiry into death of, 10.31, 11.29-30, 16.18

BIHR see British Institute for Human Rights

Black patients, 16.1–23
see also ethnic minorities

Board Directors, and lead responsibilities, 18.27

Bolam test, 3.35, 3.35n

brain injuries, 7.2–4

Brandenburg case, The, 8.38–40

British Institute for Human Rights (BIHR), 2.5,
15.2

Broadmoor Hospital, 12.6, 12.40–5, 12.50,
12.52–8, 12.61

burden of proof, 3.9–11

CAMHS see Child and Adolescent Mental Health
Services

Care Programme Approach (CPA), 9.1–69, 16.15

care, patients and staff agreement of, 9.7–8

carers, see Approved Social Workers (ASWs);
Community Psychiatric Nurses (CPNs);
doctors;managers; nurses in charge; pharma-
cists; Responsible Medical Officers (RMOs);
social workers; staff

certificates of consent to treatment, 10.25–6

CHAI see Commission for Healthcare Audit and
Inspection

CHI see Commission for Health Improvement
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Child and Adolescent Mental Health Services
(CAMHS), 17.3, 18.14–15

children, 17.1–18, 17.2r, 18.14–16
admissions to adult wards, 17.2s
inpatients, Good Practice example, 17.15
police checks on staff, 17.12
services liaison arrangements, 17.8
visiting patients, 12.60–2

civil partnerships, 6.4

clarity in legislation, 6.15r

classification of patients, 3.40–4, 7.28–32

clinical audit committees, 10.24

clinical governance, 10.24

co-morbidity, 7.30–1

Codes of Ethics, 6.24–6, 6.23r

Code of Practice, Mental Health Act 2.8, 3.2–8,
8.60, 10.10r, 11.23r, 20.26

compulsion, 6.17–23, 6.15r, 8.34r
consultation process, 6.22, 6.31–2
departures from, 3.6–7, 6.19–20
seclusion and restraint, 3.8 11.14–15, 11.32
section 2 and section 3, 8.33–4
setting standards, 6.27–30

coercion, 1.7, 2.7

Commission for Health Improvement (CHI), 6.29

Commission for Healthcare Audit and Inspection
(CHAI), 6.27, 17.17, 17.18r, 19.18–19,

20.23, 20.26

Commission for Social Care Inspection (CSCI),
17.17, 17.18r

communication, 9.6, 9.20–3

Community Care (Delayed Discharges etc) Act 2003,
9.68–9

Community Psychiatric Nurses (CPNs), 8.77
see also Approved Social Workers (ASWs);
doctors; managers; nurses in charge;
pharmacists; Responsible Medical 
Officers (RMOs); staff

community treatment and compulsion, 1.5–8,
8.27, 9.47–54

complaints, 20.17, 20.26

complementary medicine, 10.45–7
see also ECT (Electroconvulsive Therapy);
medication; treatment

completion of forms, see record-keeping

compliance to legislation, 6.30

compliant patients, 8.5–8, 9.63

compulsion, 4.13, 5.7, 6.16, 8.4, 8.11r, 9.3r, 14.18r,
15.10r, 20.10r

Code of Practice, 6.17–23, 6.15r, 6.26, 8.34r
conditions for, 8.15–24
definition of threshold, 8.16–18

emergency admissions, 8.41–3
future monitoring of, 20.1–28
in prisons, 14.14–18
management of patients, 11.1–71
mental capacity, 4.2–10
Mental Health Bill 2002 [Draft], 8.15–18, 8.23
social workers and, 8.73–80
stigmatisation, 6.34–9
therapeutic benefit, 8.24

compulsory 
powers, 6.12–13, 14.14–48
treatment, limits of, 3.40–4

computers, 10.23, 12.20
automated electronic records system, 10.23

conditional discharge arrangements, 3.16–19

confiscation of patients’ property, 11.47–50

consent, 10.2–10, 10.10r, 10.26r, 20.26
certificates of, 10.25–6
forms, Good Practice example, 10.21
maladministration, 10.18–19

consultation process, 6.22, 6.27–32

control, 2.8, 11.1–71

Court of Appeal rulings, 3.2, 3.6, 3.16
see also High Court judgements

covert administration of medication, 10.48–50,
10.50r

CPA see Care Programme Approach

CPNs see Community Psychiatric Nurses

criminal justice system, 13.1–14

criminal procedure, detention under, 13.8s

Criminal Procedure (Insanity and 
Unfitness to Plead) Act 1991, 13.7–14

crisis plans, 16.15

CSCI see Commission for Social Care Inspection

CVQs (Commission Visiting 
Questionnaires), 6.30, 19.11

Dangerous Severe Personality 
Disorder (DSPD), 7.10, 7.13, 7.13r

dangerousness, assessment of, 7.26

data collection, 16.11r
see also record-keeping

deaf patients, 15.12–14

deaths, 9.4–8, 19.15, 20.26

decision-making, 5.7

Declarations of Incompatibility, 3.9, 3.24, 3.30–31r

deep-brain stimulation, 10.65–9, 10.69r

delayed discharges, 9.68–9

Department of Health, 2.9, 3.8, 6.37

detention, 7.24–32, 7.29s, 8.27,
8.50r, 9.1–69, 10.6r
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black and minority 
ethnic patients, 16.10–15, 16.12s

children, 17.1–18
deaths in, 9.4–8
dual, 13.1–4, 14.7
in Wales, 18.4–6
managers’ review of, 9.56–61
medical recommendations under 

sections 2 and 3, 8.63
place of safety, 8.51g
re-applying for after Tribunals, 8.38–40
renewable assessments, 8.35–7
renewable for patients on leave, 9.54
under criminal procedures, 13.8s
see also seclusion; section

disability discrimination, 4.16–17

discharges
conditional, 3.16–19
delayed, 9.68–9

disciplinary control of patients, 11.1–71

discrimination, 4.16–17, 6.36, 6.36r
see also attitudes to mental health, racism

doctors, 3.21–3, 8.68–9, 7.19–20
see also Approved Social Workers (ASWs);
Community Psychiatric Nurses (CPNs);
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