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Key to names used

Mr Conrad



-


The Complainant

Report summary

Subject

Mr Conrad (not his real name for legal reasons) was detained in hospital under Section 3 of the Mental Health Act 1983. When he was discharged in 2000 he required aftercare under Section 117 of the Act. Because he was discharged to a specialist care facility outside its area, Medway Council refused to meet the cost of Mr Conrad’s aftercare. Wigan Council, in whose area Mr Conrad lived following his discharge, also declined to pay for his aftercare on grounds that he had previously lived in Medway and because it was not party to his placement. As a result Mr Conrad had to fund his own aftercare for a prolonged period and incurred legal costs in pursuit of his complaints against the Councils. 
The Ombudsman considered that Mr Conrad was ‘ordinarily resident’ in Medway at the time of his compulsory admission and so found that Medway Council rather than Wigan Council was the authority responsible for funding his aftercare. 
Finding

Maladministration by Medway Council, causing injustice. No maladministration by Wigan Council.
Recommended remedy
That Medway Council should:
(i) determine and reimburse its share of the cost of Mr Conrad’s aftercare to date with interest at the County Court rate and discuss reimbursement of the remainder with the relevant Health Authority; 

(ii) undertake the future funding of Mr Conrad’s aftercare in conjunction with the relevant Health Authority for as long as it remains necessary;

(iii) make a contribution to Mr Conrad’s legal costs of £1,000.

Introduction
2. Prior to his compulsory detention in hospital under Section 3 of the Mental Health Act 1983 Mr Conrad lived in the Medway area. On discharge from hospital, aftercare under Section 117 of the Act was arranged for him at a specialist rehabilitation unit in Haydock, St Helens. The unit subsequently placed Mr Conrad in a property in the Wigan area. Mr Conrad’s Solicitor and appointed Receiver complained that neither Medway Council nor Wigan Council would meet the cost of his aftercare. 

3. The complainant’s Solicitor and the Councils were invited to comment on the draft of this report before the conclusions were written. I have taken account of their comments in preparing the final text and reaching my conclusions.

4. For legal reasons the names used in this report are not the real names of the people concerned.
 

5. The complaint was investigated by correspondence without the need for interviews.
Legal and Administrative Background

6. Local health authorities and social services authorities have a duty to provide aftercare services for people who have previously been detained in hospital under Section 3 of the Mental Health Act 1983. These services must be provided until both authorities are satisfied that the person no longer needs them as such (ie as aftercare).
 
7. The Courts have determined that there is no express power in law to charge for services provided under Section 117. Therefore councils may not charge for any aftercare services they provide.
 
8. It is the responsibility of social services authorities to decide, through assessment, who will receive community care services, including residential care.
 Prior to a patient’s discharge from hospital social services must carry out an assessment to identify any services that will be required in order to enable him to be safely discharged. And, in consultation with the responsible National Health Service body, it should decide what services it will make available.
 
9. In a Special Report on the funding of aftercare arrangements the Local Government Ombudsmen advised that, in general, social services authorities should not carry out assessments retrospectively.

10. The Courts have determined that the health and social services authorities where the patient was resident at the time of admission have a legal responsibility for providing aftercare under Section 117.
 Government advice is that the implication of this judgment is that a patient who was resident in an area before admission to hospital does not cease to be resident because of his detention under the Act. If the patient is sent to another area on discharge it is the responsibility of the authority in which the patient was resident before admission to make the necessary arrangements under S117. Only if the patient did not have a current residence at the time of admission does it fall to the authority covering the area to which the patient is discharged to make S117 provision.
 
11. Earlier Government guidance to local authorities advised that people who move to residential care in a new area without the involvement of the Council will normally be considered ordinarily resident in the new area. Subsequent service provision will then be the responsibility of the Council in the new area. And, in relation to discharge from hospital, prison etc, Government advice is that a person who has become a permanent resident of a nursing or care home without the involvement of a social services authority is likely to be regarded as ordinarily resident in the area where the home is located.
 
Investigation
What Happened

12. Mr Conrad was involved in a car accident in 1994. He suffered brain injury causing physical, cognitive, mood and behaviour problems. At the time of the accident he was living in the Medway area. Until October 1995 Mr Conrad received services from Kent County Council Social Services and West Kent Health Authority.

13. From 1996 Mr Conrad received periods of care at a specialist rehabilitation unit in Haydock and his family moved to Lancashire in 1997. Mr Conrad and his family returned to Medway in 1998 and purchased a property in the area. Later that year Mr Conrad separated from his wife and moved into rented accommodation in Gillingham.
14. Mr Conrad returned to the Haydock rehabilitation unit in January 1999 and remained there until 5 March. Papers submitted to the High Court (pursuant to a claim for damages resulting from the car accident) show that when Mr Conrad left the rehabilitation unit he was discharged to “...rented property, Hempstead, mainland Kent.” 

15. On his return to the Medway area in March 1999, a voluntary care agency assisting Mr Conrad made provision for his support within the community. Those arrangements involved Kent County Council Social Services, the local Health Authority and a work placement was arranged in Sittingbourne. 

16. Mr Conrad’s mental condition deteriorated while he was attending the Liverpool High Court hearing in July 1999 and he returned to the rehabilitation unit in Haydock. But by 15 July Mr Conrad had discharged himself and returned home to Medway. A few days later Mr Conrad’s General Practitioner in Medway referred him to the Mental Health Unit at Medway Hospital but no bed was available and so he was not admitted. The next day the voluntary care agency arranged for Mr Conrad to be admitted to the National Centre for Brain Injury Rehabilitation at St Andrews Hospital in Northampton. Mr Conrad was subsequently detained at the hospital under Section 3 of the Mental Health Act on 27 July 1999.

17. In October 1999 a Council Social Worker contacted St Andrews Hospital to confirm the Gillingham Mental Health Team’s continuing involvement in planning Section 117 aftercare for Mr Conrad. Noting the Medway Psychiatric Team was not currently involved, the Council’s Officer suggested Mr Conrad could be referred to Medway Hospital or a nearby private facility for assessment.

18. In November 1999 a Mental Health Review Tribunal recommended that Mr Conrad should be discharged from Section 3. The Mental Health Tribunal report prepared by a Senior Social Worker at St Andrews Hospital recalled a telephone conversation with the Council’s Social Worker on 3 November 1999 when she told him that the Gillingham Mental Health Team would not be able to provide specialist residential care for Mr Conrad on discharge. The Social Worker added that, in her view, Mr Conrad would not be eligible for Council support due to his financial situation and he would be expected to find his own accommodation.
19. The Council’s Social Worker attended the discharge meeting at St Andrews in December 1999. Mr Conrad’s return to Medway was considered but it was recommended that he should return to the rehabilitation unit in Haydock (in the administrative area of a third social services authority). Those arrangements were confirmed at a further discharge meeting in January 2000 that the Council’s Social Worker did not attend. The rehabilitation unit admitted Mr Conrad the following month and placed him in accommodation in the Wigan area. 
Medway Council’s View
20. In early correspondence with my office Medway Council explained that it did not consider itself responsible for the provision of Mr Conrad’s aftercare under Section 117 of the Mental Health Act. The Council reasoned that Mr Conrad was not ordinarily resident in its area at the time of his discharge from Section 3 of the Mental Health Act. Rather, since 1996 he lived mainly in Wigan. 

21. The Council also argued that, even if Mr Conrad was considered resident in Medway at the time of discharge, his representatives preferred to make private arrangements for his aftercare rather than rely on care provision by the Council. The Council noted this decision was reached without its involvement. 
22. The Council further noted Government advice in Local Authority Circular 93/7 that people who move to residential care in a new area without the involvement of the local authority will normally be considered ordinarily resident in the new area and subsequent service provision will then be the responsibility of the Local Authority in the new area. The Circular also says, in relation to discharge from hospital, prison etc, that a person who has become a permanent resident of a nursing or care home without the involvement of a social services authority is likely to be regarded as ordinarily resident in the area where the home is located. 

23. For those reasons Medway initially concluded that the cost of Mr Conrad’s Section 117 aftercare should be met by Wigan Council rather than itself. 
24. In its later comments about a draft of this report, Medway Council accepted that Mr Conrad was resident in its area at the point of his admission to hospital under Section 3. But it did not accept that, had the Council properly assessed his needs on discharge under S117, it would have offered aftercare services at the Haydock specialist rehabilitation unit. In that case, given his previous association with the Haydock facility and his financial resources, Medway thought Mr Conrad or his representatives might well have refused any alternative aftercare services it offered preferring to privately fund his placement in Haydock. The Council argued that, had that happened, it would have discharged its duty under Section 117 and Mr Conrad would now be considered ordinarily resident in Wigan.

25. On those grounds Medway declined to accept that it should reimburse the costs of Mr Conrad’s aftercare or meet the continuing costs of his care. Rather, it proposed retrospectively to review Mr Conrad’s aftercare needs at the time of his discharge in 2000 and to determine what Section 117 provision it would have made for him at that time.
Wigan Council’s View

26. In correspondence with my office Wigan Council said that it did not consider itself responsible for the future assessment of Mr Conrad’s care needs or for the provision of his aftercare under Section 117 of the Mental Health Act. The Council’s reasoning was that Mr Conrad was not ordinarily resident in the Wigan area and had been placed at the rehabilitation unit by an external agency without its involvement. 
27. Despite those reservations, and in recognition of the uncertainty about which authority was responsible for Mr Conrad’s care, the Council agreed to assess his continuing needs. The Community Care Assessment completed in June 2007 identified a number of issues which caused substantial risk to and impact on Mr Conrad’s independence.
Mr Conrad’s’ Care

28. The rehabilitation unit has provided the following care for Mr Conrad:
· A neurobehavioural incentive and reward programme targeting appropriate social interactions, self care, use of coping systems and engagements in structured activities.

· Support in using aids and systems to compensate for his neurocognitive impairments.

· Support with organisation; domestic and financial management; dietary management; anger and frustration management; medication management; physiotherapy for motor control and stamina; and holidays.

· Support with goal setting, problem solving and rational thinking including cognitive behavioural therapies and motivational interviewing approaches.

· Daily/weekly orientation and feedback reviews and regular multi-disciplinary and rehabilitation coach reviews.

· Medical and psychiatric consultancy and supervision;

· Periodic neuropsychological consultancy and intervention.
· Sheltered and structured vocational and recreational activities.

· Periodic treatment for anger management.

· Periodic counselling. 
29. The cost of Mr Conrad’s care at the rehabilitation unit is currently in the region of £1260 per week. Those charges continue to be met from an annuity purchased from the damages he was awarded by the High Court in 1999.
Conclusions
30. Medway Council’s initial argument that Mr Conrad was not ordinarily resident in its area at the time he was detained under Section 3 was unconvincing. Apart from a 10 month spell in Lancashire between April 1997 and February 1998 Mr Conrad was apparently settled in the Medway area. From June 1998 he had permanent homes in Medway and although there were further periods of admission to the Haydock rehabilitation unit in 1999 Mr Conrad was still registered with a Gillingham doctor and received services from the local health authority on his return to Medway in July. There is no evidence that Mr Conrad returned to live permanently in Wigan before he was detained under Section 3 and, in my view, at that time he was resident in the Medway area. 

31. Nor was I persuaded by Medway’s argument that, in consideration of LAC 93/7 Mr Conrad might be considered ordinarily resident in Wigan. The Council itself acknowledges that the Circular is not directly applicable to Section 117 aftercare and, in my view, ex parte Hall is a better indicator of responsibility for aftercare services in this case. 

32. I am pleased that Medway Council has reconsidered its position and now agrees that Mr Conrad was ordinarily resident in its area on the date of his detention under Section 3 of the Mental Health Act. But I am not persuaded by the Council’s grounds for refusing to reimburse Mr Conrad’s costs or its proposal retrospectively to review Mr Conrad’s Section 117 needs and decide what aftercare it might have offered. 
33. I do not believe that a retrospective assessment will be helpful here. It may, indeed, not be practicable and would serve only to delay further a satisfactory resolution of Mr Conrad’s complaint. The Council officers involved in planning Mr Conrad’s discharge from hospital in 1999 were not optimistic about the possibility of meeting his needs locally. It seems unlikely that further investigation now will alter that position or, even if a suitable alternative care facility was identified, that the Council could safely conclude it would have been available to Mr Conrad at the time. Nor could the Council reasonably determine what Mr Conrad’s response, or that of his advisors, to an alternative care package might have been. 
34. It is regrettable that the Council was not more closely involved in the arrangement of Mr Conrad’s discharge from hospital in 2000. I note, at that time, the Council’s Social Worker doubted the Council’s ability to support Mr Conrad in view of his financial circumstances. But that factor was irrelevant to his eligibility for aftercare under Section 117. 
35. The Council did not attend the meeting in January 2000 when it was decided Mr Conrad should be discharged to the rehabilitation unit and it failed at this crucial stage to engage the Health Authority in any consideration of their joint duty to make aftercare provision. In my view, the Council’s contribution to the discharge process was both limited and ill-informed. 
36. In all these circumstances I conclude that Medway Council’s failure to assess Mr Conrad and make provision for him under Section 117 was maladministration. 
37. I am mindful of the fact that Mr Conrad was legally represented at the point of discharge and his representatives agreed to a certain course of action. Specifically, funding of the aftercare provision was made voluntarily by Mr Conrad’s Receiver in the knowledge of his substantial resources, and his legal representative agreed to that arrangement. But I see no reason to believe that the Haydock rehabilitation unit was an inappropriate placement and, in the event that similar specialist provision was unavailable in Medway’s area, I see no reason to think that the discharge decision would have been different had the Council been more closely involved. 

Finding

38. As, in my view, Medway Council rather than Wigan Council is the authority responsible for the provision of Mr Conrad’s aftercare under Section 117 of the Mental Health Act, it should:

(i) determine and reimburse its share of the cost of Mr Conrad’s aftercare to date with interest at the County Court rate and discuss reimbursement of the remainder with the relevant Health Authority; 

(ii) undertake the future funding of Mr Conrad’s aftercare in conjunction with the relevant Health Authority for as long as it remains necessary;

(iii) make a contribution to Mr Conrad’s legal costs of £1,000.
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