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IN THE PRESTON COUNTY COURT

No. 86 of 2007

IN BANKRUPTCY

RE: ALLEN HUNT (a bankrupt)

OFFICIAL RECEIVER

Applicant

FYLDE BOROUGH COUNCIL

Petitioning Creditor

and

ALLEN HUNT

Bankrupt
JUDGMENT 

following a hearing before District Judge Ashton sitting at 
Preston Combined Court Centre on Thursday, 12th June 2008
BACKGROUND
The first hearing

1. This matter first came before me at a hearing on 30th October 2007 when the Bankrupt, whom I shall refer to as Mr Hunt, was produced before me by two court bailiffs and two police officers. He had been arrested pursuant to an Order of this Court for failing to attend his public examination. The escort was not needed because he was potentially violent, but because his mobility was impaired and he had to be transported from his home in a wheelchair in a doubly incontinent state using a van obtained for the purpose. This was not a desirable situation and I made enquiries as to how it had come about. My dialogue with Mr Hunt on this occasion has informed my conduct of the case.
2. It appears that Mr Hunt has Huntington’s disease and shuts himself off from the world in his home, refusing support from social services and living in conditions that are far from satisfactory. He had failed to pay Council Tax demands or to apply for any exemptions, reliefs or Council Tax Benefit to which he may have been entitled. He had ignored the letters demanding payment and magistrates’ liability order for a debt over two years of £1,868.91. He was vulnerable to insolvency proceedings because the debt was over £750 and he owned his own home, so a statutory demand was served followed by a bankruptcy petition as part of a routine debt collection process. A bankruptcy order was then made in his absence by a Deputy District Judge who had no knowledge of his condition. He failed to attend for an interview before the Official Receiver so a District Judge, not knowing his condition, had made the order for him to be arrested and brought before the Court. I had previously directed that there be a public examination without being informed of the reasonable adjustments that would be required to facilitate his attendance.
Directions
3. At that first hearing, which was attended by the Official Receiver as well as Mr Hunt and his escort, I identified my concerns as follows:

1. the Bankrupt is a profoundly disabled person who may be ‘incapable of managing and administering his property and affairs due to physical affliction or disability’ whereupon the provisions of Insolvency Rules 1986 rule 7.43 should have been applied

2. in the present circumstances the Bankrupt may be in need of services which it is the duty of his local social services authority to assess or re-assess pursuant to NHS and Community Care Act 1990 section 47(1) and Disabled Persons (Services, Consultation and Representation) Act 1986 section 4.

For the purpose of tackling these concerns I reserved the case to myself, recorded, that Mr Hunt was physically incapable of attending a Court but that Elswick Village Hall may be a suitable location for a hearing, and made an Order in the following terms:
1. The Public Examination is adjourned generally pending further order of the Court [rule 6.176(1)].

2. The Petitioning Creditor be joined in these proceedings.

3. There be an enquiry as to whether:

a. the Bankrupt is an incapacitated person [rule 7.43(2)]

b. a person should be appointed to appear for, represent or act for the Bankrupt [rule 7.44(1)]; and 

c. application should then be made for the annulment of the bankruptcy Order on the basis that it should not have been made [rule 6.206(1)(a)]

4. There be a stay of the bankruptcy proceedings and the duties of the Official Receiver and the Trustee appointed in respect of the bankrupt, save as provided in this Order [rule 6.208(1)].

5. A copy of this Order be served by the Court on (in addition to the parties at their respective addresses on the Court record): 

a.
the Petitioning Creditor, namely Fylde Borough Council at Town Hall, Lytham St Annes FY8 1LW;

b.
the legal department of Lancashire County Council (with a view to a reference to the social services department); and

c.
Police Constable 2947 Sharon Lyons at Kirkham Police Station (being the community police officer who knew the Bankrupt and escorted him to the hearing, with the wish that she explain the Order to the Bankrupt).

6. The Official Receiver do no later than 4pm on Friday 21st December 2007 file and serve on the other parties an interim report on the bankrupt’s affairs

7. The Petitioning Creditor do no later than 4pm on Friday 21st December 2007 file and serve on the other parties a statement, after communicating with Lancashire County Council social services department, which shall address:

a.
the potential entitlement of the Bankrupt as a disabled person to Council Tax reliefs or exemptions and Council Tax Benefit

b.
the procedures that are adopted in compliance with the Disability Discrimination Acts to ensure that the Bankrupt:

i. is empowered and enabled to claim such reliefs or exemptions and benefits

ii. is capable of responding to such enforcement actions as may be taken by the Petitioning Creditor

c.
the concerns of the Court as expressed in paragraph 3 of this Order 

8. The social worker from Lancashire County Council responsible for the community care and disabled persons assessments be requested to submit an interim report to the Court no later than 4pm on Friday 21st December 2007 as to the need for the Bankrupt to receive support in handling his financial affairs (including Council Tax documentation) and responding to these proceedings 

4. These directions were ultimately complied with so I listed a further directions hearing at Preston Court on 30th April 2008. I invited the social worker involved, Kenneth Drewell, to attend but he responded that he could not assist because Mr Hunt would not co-operate and was aggressive towards him. Clearly I had to tackle the capacity issue so I then listed the present hearing and directed the Petitioning Creditor to file a Skeleton Argument taking into account the statement of Peter Sanday dated 20th February 2008 and the undated Social Circumstances Report filed by Lancashire County Council both of which were copied to the Petitioning Creditor.
HEARING

5. This present hearing was attended by counsel for the Petitioning Creditor who engaged with the Court. It was also attended by the Official Receiver’s representative who merely adopted a watching brief and a solicitor from Shelter who I invited to attend in case I concluded that Mr Hunt needed a representative. 

Evidence

6. I had observed the condition and demeanour of Mr Hunt at the first hearing when he was produced as an unwilling participant. He informed the Court that he was 53 years of age and had worked for 25 years as a psychiatric nurse at Blackpool Victoria Hospital. He owned his home free of mortgage and lived alone but had no other assets or debts and supported himself from Disability Living Allowance. In addition we have the Social Circumstance Report from Lancashire County Council social services department which states:
“Mr Hunt has a diagnosis of Huntington’s disease, a terminal illness. … Unfortunately Mr Hunt’s personality has made it very difficult for numerous professionals to support him in his home environment and this continues to remain the same to date.

It is my professional opinion that Mr Hunt has mental capacity and hence we are limited as to what services we can provide whilst respecting his wishes and decisions.

… the carers refused to continue to support him due to his abusive behaviour towards them. Daily ‘Meals on Wheels’ are provided which includes a hot meal and a sandwich. Mr Hunt has not paid for any of these and our department are paying this to the provider at a cost now exceeding over £2,000. … We as a department would then claim this back from his estate on his death. …
I have also tried to discuss future support for Mr Hunt … Again Mr Hunt refused to listen to this and asked me to leave his home.

I have also discussed his situation at length with his GP. It has been agreed that at this present moment in time there is little we can do other than monitor his home situation. We are all fully aware that Mr Hunt’s circumstances are far from satisfactory but at present have to respect his wishes.”
7. Counsel conceded that the Petitioning Creditor had no information as to the condition of Mr Hunt other than that obtained by the Court, but relied on the statement of Peter Sanday dated 20th February 2008 provided in response to my directions (but only after an ‘unless’ order). This provided a detailed and helpful explanation of the available reliefs and exemptions for Council Tax and the claims process, but conspicuously failed to advise the Court of the procedures adopted by the Council for making the discretionary decision that bankruptcy proceedings were appropriate. There is no indication that the Council had any information about Mr Hunt before the issue of the Petition or even sought such information.
8. I would have liked to have commissioned a report from a consultant psychiatrist as to the capacity of Mr Hunt to manage his affairs, or more particularly these proceedings, but my suggestion that the Petitioning Creditor should pay for this was described by counsel as ‘grossly inappropriate’ and for that reason I chose not to pursue it. I might have done so had this been the original bankruptcy hearing because the Petitioning Creditor would then have had to overcome this hurdle if it wished to proceed, but I was conscious that the bankruptcy order had already been made and I was questioning it retrospectively. However, there was no other means whereby I could obtain or fund a medical report apart from involving the Official Solicitor, and going to those lengths seemed disproportionate given the size of the debt. I formed the view that there was sufficient other evidence for the court to make the required finding.

Huntington's disease
9. A Fact Sheet issued by the Huntington’s Disease Association has the following extract (which I made available to counsel at the hearing):

“Later on in the illness people experience many different symptoms but these may include involuntary movements, difficulty in speech and swallowing, weight loss, emotional changes resulting in stubbornness, frustration, mood swings and depression. Cognitive changes that people experience result in a loss of drive, initiative and organisational skills. This may result in the person appearing to be lazy. There may be difficulty in concentrating on more than one thing at a time.

Sometimes psychological problems, rather than the physical deterioration, cause more difficulties both for the person with Huntington's disease and their carer. Some changes are definitely part of the disease process although they may be made worse by other factors. It is depressing to have a serious illness and extremely frustrating not to be able to do things which previously seemed simple. In the later stages of the disease full nursing care will be needed. Secondary illnesses, such as pneumonia, are often the actual cause of death.”
The website of the National Institute of Neurological Disorders and Stroke reveals the following information:
“Huntington's disease (HD) results from genetically programmed degeneration of brain cells, called neurons, in certain areas of the brain. This degeneration causes uncontrolled movements, loss of intellectual faculties, and emotional disturbance. … A person who inherits the HD gene will sooner or later develop the disease. … Some early symptoms of HD are mood swings, depression, irritability or trouble driving, learning new things, remembering a fact, or making a decision. As the disease progresses, concentration on intellectual tasks becomes increasingly difficult and the patient may have difficulty feeding himself or herself and swallowing. The rate of disease progression and the age of onset vary from person to person.”
Submissions
10. I had received and read the skeleton argument kindly supplied by counsel for the Petitioning Creditor and invited his submissions at the hearing. In summary these were that the debt was due and had to be paid, and the creditor could choose its own method of enforcement. In other words, the Court should not be interfering. My concerns, which I explained to counsel, were threefold:
(a)
should Mr Hunt have had a representative before the bankruptcy hearing proceeded?

(b)
was bankruptcy a disproportionate remedy in the circumstances when a charging order could have been obtained and, if necessary, enforced subject to the discretion of the Court?

(c)
had the Petitioning Creditor, being a public body, complied with its positive duties to act in a manner that was compliant with the European Convention on Human Rights and the Disability Discrimination legislation?

I hope I do not do counsel an injustice if I state that his response was that:

(a)
there was no evidence that Mr Hunt was incapacitated within the meaning of rule 7.43 and the social worker involved considered that he had the capacity to deal with these matters. The Court has no general power to appoint a representative without such a finding;

(b)
the Council as creditor could choose its own method of enforcement without being undermined by the Court; and
(c)
the bankruptcy order was properly made and any reasonable adjustments under the Disability Discrimination legislation go only to the conduct of subsequent proceedings.
11. Counsel then suggested that it was inappropriate for me, being a person known to be concerned about disabled people, to be hearing this case and that as a district judge I should not be seeking to develop the law but should leave this to more senior judges whose decisions establish a precedent. I mention this in case the same points are taken on an appeal and wish to respond to this attempt to disempower the court of first instance. On the first point, I am not aware that in my writings and lectures (including to judges through the Judicial Studies Board) I have expressed views that impair my impartiality.

As to the second point, there have been considerable social changes during the past decade in regard to the treatment of disabled persons which are reflected in legislation and decisions of the courts. I am merely seeking to interpret these changes in an area of insolvency law that has not often been visited by the Courts. For the past 6 years I have sat as a Deputy Master of the former Court of Protection and am now a nominated judge of the new Court of that name, so have considerable judicial experience of capacity issues. If a Judge at first instance does not confront these issues they may never arise on appeal especially when dealing with vulnerable people. It is healthy for there to be a cross-fertilisation of knowledge between different fields of law.
THE RELEVANT LAW
Litigation capacity
12. All civil court Rules deal with persons who may not be able to cope with the proceedings because they lack mental capacity (see Civil Procedure Rules 1998, Part 21, Family Proceedings Rules 1989, Part IX). Such a person used to be described as a ‘patient’ but that terminology has changed to ‘protected party’ following the implementation of the Mental Capacity Act 2005 on 1st October 2007. Under these Rules, proceedings were ineffective if a party was a ‘patient’ and a litigation friend had not been appointed. It was not until 2002 that the application of these provisions was considered by the Court of Appeal in Masterman-Lister v Brutton & Co and Jewell & Home Counties Dairies [2002] EWCA Civ 1889, [2002] All ER (D) 297 (Dec). A ‘decision specific’ interpretation of this rule was applied whereby the issue becomes whether the individual is incapable of managing the proceedings rather than his property and affairs in general.
13. There is a little known provision in Rules 7.43-7.44 of the Insolvency Rules 1986 that serves the same purpose but goes further because it also addresses physical disability. It applies where:

“… it appears to the court that a person affected by the proceedings is one who is incapable of managing and administering his property and affairs either 
(a) by reason of mental disorder within the meaning of the Mental Health Act 1983, or 
(b) due to physical affliction or disability.”
The person concerned is referred to as “the incapacitated person” and the Court may appoint a representative for the whole or a part of the proceedings. This Rule does not expressly state that in the absence of a representative the proceedings are ineffective but it remains open to the Court to adopt that approach as mentioned below. This Rule gives the Judge a wide discretion to intervene in the interests of justice. I am satisfied, having in mind Rule 7.51 which enables the Civil Procedure Rules 1998 to be applied to insolvency proceedings, that the Court can apply Rules 7.43-7.44 of its own initiative and without a formal application.
Annulment of bankruptcy orders

14. Provision is made in section 282(1)(a) of the Insolvency Act 1986 for the Court in its discretion to annul a bankruptcy order ‘if it at any time appears to the court that on any grounds existing at the time the order was made, the order ought not to have been made’. This rule makes it clear that the Court can at a later stage can reconsider the bankruptcy order on grounds which were not then known to the Court but existed at the time. It is therefore incumbent upon a Petitioning Creditor to inform the Court of any relevant circumstances when the Petition is heard, and there must be an element of risk if bankruptcy proceeds without any enquiry as to the debtor’s circumstances. The bankruptcy order in this instance was made on 23rd April 2007 so it is the position at that time that must be considered (ie. before the implementation of the Mental Capacity Act 2005 on 1st October 2007).
I contemplate that if Mr Hunt lacked capacity pursuant to the above-mentioned provisions then he should have had a representative appointed by the Court, and the bankruptcy order should not have been made without this precautionary step being taken. Counsel suggested that Mr Hunt could have done many things including paying the debt or responding to the communications that he had received, but even though he may be criticised on these grounds this does not address either the assessment of capacity to engage in court proceedings or the need for a representative in those proceedings.
Assessment of capacity

15. The Court of Appeal in the Masterman Lister case offered helpful guidance as to the assessment of capacity, much of which now has statutory force under the Mental Capacity Act 2005. Capacity, or rather lack of it because there is a presumption of capacity, is a question of fact to be decided on the balance of probabilities and on the basis of all the available evidence. It is time and decision specific, so a person may be capable of one decision but not another. A test based on understanding and the ability to make decisions in reliance on that understanding should be applied. This is a functional test so capacity should not be determined by any particular diagnosis or the outcome of decisions made. However, Chadwick LJ and Kennedy LJ, pointed out that “outcomes are likely to be important, although not conclusive, indicators of the existence of lack of understanding and may often cast a flood of light on capacity”.
The importance of a representative

16. It is important that the Court enquires as to whether Mr Hunt should have had a representative because if one had been appointed this person might have intervened and ensured that the debt was paid or secured to the satisfaction of the Petitioning Creditor. That may have involved an application to the former Court of Protection for the appointment of a receiver and the bankruptcy proceedings would then have been stayed for this purpose. But the outcome could have been that bankruptcy was avoided. This is an important safeguard because the consequences of bankruptcy are so severe.
The Petitioning Creditor’s submission was that there was no evidence to suggest that a representative was needed. I find this an incredible submission given the diagnosis of Huntington’s disease and Mr Hunt’s extreme behaviour of a type that may follow that diagnosis. A potential mental disorder has been dismissed as a mere personality problem, but it is unlikely that Mr Hunt would have held down a job as a psychiatric nurse for at the same hospital for 25 years if his behaviour had then been such as it has now become. The onus cannot lie on the debtor to establish lack of capacity because lack of capacity would itself render the debtor unable to do so. The Court of Appeal emphasised the duty imposed on the District Judge in Masterman Lister in the following terms:

“… courts should always, as a matter of practice, at the first convenient opportunity, investigate the question of capacity whenever there is any reason to suspect that it may be absent (e.g. significant head injury) …” [Kennedy LJ.]
DECISION

Findings of fact
17. I find that Mr Hunt has Huntington’s disease (sometimes known as Huntington’s chorea), a severely disabling and progressive terminal condition. His life expectancy is therefore limited. He is in receipt of disability benefits but did not pay his Council Tax for the years 2006 and 2007 in the total sum of £1,870, neither did he seek to claim any exemption, relief or allowance. This was because, due to his condition, he had cut himself off from the world in an aggressively stubborn manner. Either the Council, as Petitioning Creditor, did not know this because it did not take the trouble to enquire, or it treated the condition as irrelevant. I would have expected the enquiry agent who twice personally served documents on Mr Hunt to have reported back on his unfortunate state and a simply enquiry of the social services authority would have revealed the information that this Court has obtained.

The manner in which these proceedings have been conducted since I questioned the justification of bankruptcy leads me to conclude that Mr Hunt’s circumstances were treated as irrelevant, and it may well be that his aggressive responses were regarded as provocation. I find this to be an incredible approach from a public authority demonstrating a lack of linkage between its tax collecting function and its wider role in the community. Given Mr Hunt’s medical condition I excused his stubborn attitude when he appeared before me in Court and endeavoured to understand why he was behaving as he was. He has been condemned because of his stubborn failure to co-operate, but on balance of probabilities I find this to be a consequence of his disability in respect of which reasonable adjustments should be made.
Application of the law
The bankruptcy order in this instance was made on 23rd April 2007 so it is the law as at that date that must be applied and I have summarised the relevant parts above. The question is whether Mr Hunt was incapable of conducting or engaging in the bankruptcy proceedings at the time of the final hearing either (a) by reason of mental disorder, or (b) due to physical affliction or disability. I deal with these separately because they are alternatives.
(a) There can be no doubt that a diagnosis of advanced Huntington’s disease amounts to the existence of a mental disorder. Once the diagnosis has been made further medical evidence is not essential and other evidence as to conduct resulting from that disorder may be sufficient to establish a lack of capacity. A person may have the capacity to refuse assistance from social services yet lack the capacity to engage in court proceedings. The social worker’s assessment of capacity merely related to the delivery of services and I commend him on recognising the need to preserve Mr Hunt’s autonomy but the conduct of insolvency proceedings is an entirely different matter. Based on my meeting with Mr Hunt I do not think that his understanding is impaired, but I find that by reason of Huntington’s disease he has undergone psychological changes and his ability to respond to an enforcement process is blighted by classic symptoms of stubbornness, frustration, mood swings and depression. He has shut himself off from the world and that includes complying with the normal disciplines of life. Ignoring the court process in these circumstances amounts to incapacity to engage in the proceedings by reason of mental disorder.
(b) There can also be no doubt that Mr Hunt is unable to attend Preston Combined Court Centre without considerable physical and emotional assistance which his condition makes him unwilling to seek even if it were available. Anyone who witnessed the performance of bringing him before the Court following his arrest would reach this conclusion. Being able to attend a hearing is an essential part of being capable of conducting the proceedings. Applying the Masterman Lister interpretation I find that Mr Hunt was incapable of engaging in the insolvency proceedings due to physical affliction or disability.
Conclusion
18. I was surprised that the Petitioning Creditor, being a local authority and thereby a public body, chose to adopt such an aggressively defensive stance over my attempt to consider whether justice was being afforded to a severely disabled person. I cannot contemplate any District Judge or Deputy having made this bankruptcy order without further enquiry if aware of the diagnosis of Huntington’s disease and the debtor’s behaviour. I could, therefore, simply have set aside the bankruptcy order on the ground that it should not have been made without considering whether a representative was required. The issue being addressed was whether Mr Hunt lacked capacity within the wide meaning prescribed by the Rules, and the Court had to take the initiative because if he did lack capacity he would not have been able to assert this. For the reasons I have stated I find that a representative is required in these proceedings and accordingly we should set the clock back to the bankruptcy hearing stage. 
19. But there is no point in an annulment if there is no prospect of a bankruptcy order being refused on a re-hearing. I have therefore considered whether there is a prospect of bankruptcy being avoided if a representative is appointed. It seems to me that the Petitioning Creditor has adopted a blinkered approach to this matter, treating it as a routine debt collecting process and potentially overlooking the positive diversity duties imposed on it as a public authority under the Disability Discrimination Acts. I need only mention in the present context London Borough of Lewisham v Malcolm & Anor [2007] EWCA Civ 763 (25 July 2007) S v Floyd & Anor [2008] EWCA Civ 201 (18 March 2008) which relate to the tension between that lergislation and the Housing Acts in relation to possession proceedings.
Human rights issues may also arise as we contemplate an individual losing his home for a small tax liability when the more proportionate remedy of a Charging Order subject to Court control is available. By analogy, there is a heavy burden placed on social sector housing providers by a Pre-Action Protocol before they seek possession orders in respect of tenanted property and one would not expect the use of bankruptcy proceedings for a small debt to by-pass safeguards of this nature in respect of home ownership. I draw attention to these issues now because they will have to be addressed when the Petition comes to be heard afresh. I shall welcome submissions on these matters from the advocates on both sides, which this time must include a representative for Mr Hunt. I will give directions accordingly having taken the proceedings back to the Petition stage.
20. I invite Shelter to nominate a representative for Mr Hunt so that I may make the appointment. I see no reason why this person may not also be the solicitor on the record in these proceedings. I appreciate that a litigation friend usually instructs a solicitor but the Official Solicitor acts in both capacities and the purpose of this procedure is to enable legal representation for the bankrupt that does not depend upon instructions being given by him. Only after hearing submissions from both sides can this Court adjudicate upon the subsisting bankruptcy Petition.
The Petitioning Creditor will have to decide whether it is appropriate to proceed with the Petition and would be well advised to study the Report of the Local Government Ombudsman on an investigation into complaint no. 06/B/16600 against Wolverhampton City Council. In that remarkably similar case the council was required to apply to annul and then withdraw the Petition and pay all the costs on the grounds that its collection policy and procedures were inadequate. The findings included maladministration causing injustice in the failure to give adequate warning of the consequences of bankruptcy and to properly consider the alternative of seeking a charging order. There was an expectation that a proportionate approach to enforcement would be adopted and that bankruptcy would be the last resort with a rigorous policy in place to ensure this. I have not been informed of any policy or procedures adopted by the Petitioning Creditor in this case.
ORDER

21. My Order is as follows:
1. The bankruptcy order dated 23rd April 2007 is annulled and the Land Charges registrations in respect thereof be vacated by the Petitioning Creditor

2. The Petitioning Creditor do pay all the costs of the bankruptcy subsequent to that date up to the date of this Order
3. A representative be appointed for the Debtor prior to the re-hearing of the Petition on the ground that he is an incapacitated person

4. Shelter do notify the Court by Friday 25th July 2008 whether they nominate an individual as such representative and the Court file be referred back to District Judge Ashton in the week commencing Monday 28th July 2008 for further directions
5. The Petition be listed for a hearing on Friday 29th August 2008 at 10.00 am with a time estimate of 1 hour on the basis that further directions will then be given if the hearing cannot be concluded

6. Permission be granted to the Petitioning Creditor to appeal (if required) and the time for filing an appeal do run from the receipt of this sealed Order

7. The further conduct of this Petition is reserved to District Judge Ashton

District Judge Ashton 
23rd June 2008
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