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Case No: 11692737
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- - - - - - - - - - - - - - - - - - - - -

Between :

	
	DP
	Applicant

	
	- and -
	

	
	JCP
JW
CU

SP
	First Respondent
Second Respondent

Third Respondent

Fourth Respondent
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Hearing date: 12 March 2010
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Approved Judgment

.............................

DISTRICT JUDGE MARIN
DISTRICT JUDGE MARIN: 

1. JP is almost 81 years of age. Sadly, he has dementia and it is accepted by all parties that he lacks mental capacity to manage his financial affairs. This case is about who should manage his affairs instead.
2. DP is JP’s daughter. She has applied to be appointed as her father’s deputy. The Respondents, who are her siblings, all object. Although not willing to act as deputy themselves, they seek the appointment of an independent deputy. 

3. JP’s assets are modest. He receives two pensions which provide him with a monthly income of approximately £650. Pension monies have been paid into a bank account held by JW and CU and this account now holds £22,300. 
4. An Abbey Plc account was closed in the summer of 2008 with a balance of £26,000. Of this closing balance, £15,000 was paid direct to JP and the remainder was held by CU. The current balance of £11,298 is held by the Applicant’s solicitors pending the outcome of these proceedings. 
5. The only other asset is £114,400 cash representing JP’s beneficial entitlement from the estate of his late wife, VP. These monies are also held by the Applicant’s solicitors. 
6. JP lives in a residential care home. No fees have been paid to the home and the arrears of fees exceed £30,000 and will continue to reduce JP’s modest funds.  
7. Thus far, it is apparent that the deputy’s duties will be limited to paying the care home’s fees, discharging any other incidental accounts that may accrue and ensuring that what monies remain are placed in an account that attracts a good interest rate.
8. However, there is a further complicating factor. VP died in April 2007. She was cremated. DP holds her ashes. The question arises whether the ashes are JP’s property or not. If they are, then JP’s deputy will have a say as to what is to become of the ashes. Consequently, the issue of who is JP’s deputy becomes more important.

9. Directions were given to allow this case to progress to a final hearing which took place on 12 March 2010. I heard the parties’ evidence but gave them an opportunity to make written submissions on the issues relating to VP’s ashes. In the event, only DP made submissions which reached me on 21 April 2010. 
10. I should also mention that JP was not joined as a party. Nothing turns on this as clearly the judge who gave the case management directions did not feel that it was necessary as this case is essentially a dispute between the parties about the appropriate deputy for JP and it would not normally be necessary to make JP a party in such circumstances.
11. At the hearing, DP was represented by Counsel. The other Respondents represented themselves and attended the hearing save for JW. Other members of the family also came to support them against DP who faced them as a lone member of the family on the other side of the court.

12. The Respondents all filed statements and save for JW, they gave evidence at the hearing. Their objection to DP’s appointment as a deputy is founded on two factors; a failure to communicate and DP’s behaviour.
13. CU said that after their mother died DP “pulled away” from the family. JCP commented that DP did not answer his telephone calls. However, this was not the start of the fragmentation of the family because the criticism was made that DP did not promptly notify the Respondents that their mother – VP - was in hospital prior to her death. Nor did they know that JP had made a will until it was produced just prior to the final hearing. 
14. The Respondents also say that they were not consulted about JP’s move to a residential care home and they feel that JP’s daily needs are not properly addressed by DP. In particular, CU voiced concerns about JP’s personal hygiene and the standard of care he receives at the home. 
15. The Respondents also attack DP’s behaviour. They say she is aggressive and intimidating. 

16. They accused her of verbally abusing JP and VP. They say that she packed up JP’s belongings without reference to anyone prior to JP going into residential accomodation. They refer to writing on the wall of JP’s home written in red. The Respondents produced pictures showing the following: “Greedy bastards, Diana”; “Who’s house is it. My solicitor knows what you are searching for. Have some respect”; “Shame and Guilt will haunt you”.
17. The Respondents also voiced their upset about DP’s dealings with VP’s ashes. They claim that they had no idea that DP held the ashes until it was disclosed in these proceedings and there appears to be a stalemate as to what is to be done with them.

18. There is also an allegation that DP stole some Japanese figures and took other belongings of JP. There was absolutely no evidence to support these serious allegations and I propose to say no more about them.

19. The Respondents argue that when taken together, all of their criticisms point to a person who is unlikely to act in JP’s best interests. Although the Respondents did not specifically say it, what they also meant is that JP’s best interests include dealing fairly with the Respondents and taking into account their views when making decisions for JP.

20. Not surprisingly, DP rejects the criticisms made by the Respondents. She claims that they were simply not interested in JP’s affairs. 
21. DP said that she was left to pay for and arrange VP’s funeral; she spoke with the social worker to ascertain which residential care home would be appropriate for JP and whether the tenancy of his home should be terminated. When DP only had four weeks to clear JP’s home, she took on this responsibility without assistance from the Respondents who had keys to the property but did not help. DP puts herself forward as a suitable and fit person to act as JP’s deputy especially as no objection was raised to her administering VP’s estate. 
22. Having summarised the evidence, it is important to set out the relevant law.

23. Section 16 of the Mental Capacity Act 2005 allows the court to appoint a deputy to make decisions on JP’s behalf, in this case in respect of his property and affairs. Section 18 of the Act sets out the extent of the decisions the court may empower a deputy to make and those powers allow the deputy to control the management of JP’s property which includes his money.
24. When making an order under section 16, the court must have regard to the principles contained in section 1 of the Act and the court must act in JP’s best interests as defined in section 4 of the Act. 
25. I set out section 4 of the Act below. It provides that:

(1) In determining for the purposes of this Act what is in a person’s best interests, the person 
making the determination must not make it merely on the basis of— 


(a) the person’s age or appearance, or 




(b) a condition of his, or an aspect of his behaviour, which might lead others to make 


unjustified assumptions about what might be in his best interests. 



(2) The person making the determination must consider all the relevant circumstances and, in 

particular, take the following steps. 



(3) He must consider— 




(a) whether it is likely that the person will at some time have capacity in relation to the 


matter 
 in question, and 




(b) if it appears likely that he will, when that is likely to be. 



(4) He must, so far as reasonably practicable, permit and encourage the person to participate, 

or to improve his ability to participate, as fully as possible in any act done for him and any 

decision affecting him. 



(5) Where the determination relates to life-sustaining treatment he must not, in considering 

whether the treatment is in the best interests of the person concerned, be motivated by a desire to bring about 
his death. 



(6) He must consider, so far as is reasonably ascertainable— 




(a) the person’s past and present wishes and feelings (and, in particular, any relevant 


written statement made by him when he had capacity), 




(b) the beliefs and values that would be likely to influence his decision if he had 



capacity, and 




(c) the other factors that he would be likely to consider if he were able to do so. 



(7) He must take into account, if it is practicable and appropriate to consult them, the views 

of— 




(a) anyone named by the person as someone to be consulted on the matter in question 


or on matters of that kind, 




(b) anyone engaged in caring for the person or interested in his welfare, 




(c) any donee of a lasting power of attorney granted by the person, and 




(d) any deputy appointed for the person by the court, 





as to what would be in the person’s best interests and, in particular, as to the 



matters mentioned in subsection (6).



(8) The duties imposed by subsections (1) to (7) also apply in relation to the exercise of any 

powers which— 




(a) are exercisable under a lasting power of attorney, or 




(b) are exercisable by a person under this Act where he reasonably believes that 



another person lacks capacity. 



(9) In the case of an act done, or a decision made, by a person other than the court, there is 

sufficient compliance with this section if (having complied with the requirements of 


subsections (1) to (7)) he reasonably believes that what he does or decides is in the best interests of the person 
concerned. 



(10) “Life-sustaining treatment” means treatment which in the view of a person providing 

health care for the person concerned is necessary to sustain life. 



(11) “Relevant circumstances” are those— 




(a) of which the person making the determination is aware, and 




(b) which it would be reasonable to regard as relevant. 

26. The Act is supplemented by a Code of Practice. Chapter 5 deals with best interests and offers guidance on this issue. In particular, the section commencing at paragraph 5.18 addresses the issue of working out what is in a person’s best interests.
27. The approach to ascertaining a person’s best interests has also been considered by the courts, see for example Re S and S (Protected Persons) a decision of HHJ Marshall QC made in November 2008 which is considered and partially affirmed by Lewison J in Re P (2009 EWHC 163 (Ch)) and  ITZ –v- Z, M and others (2009 EWHC 2525 (Fam)), a decision of Munby J (as he then was).  

28. Before reaching any conclusion, however, I need to address the issue of VP’s ashes.

29. I have already said that if the ashes belong to JP, then whoever is appointed as his deputy will exercise control over them. 
30. From the Respondents’ point of view, if DP were appointed deputy they would not welcome her control over VP’s ashes. The Respondents are anxious that there is some finality over the final resting place of VP’s ashes and are upset that DP has held them for three years without regard to their wishes or feelings. They claim that if DP is appointed JP’s deputy, she will simply do as she likes with the ashes and ignore their wishes and probably JP’s assumed wishes too. Accordingly, if control of the ashes falls to the deputy, this of itself is a good reason not to appoint DP as deputy.

31. Mr Baxter on behalf of DP has filed written submissions on the issue of the ashes for which I am grateful. The Respondents were given permission to respond to these submissions but they did not.
32. At this stage, it will be helpful to set out some of the legal principles regarding the issue of the ashes.
33. The starting point is that there is no property in a body (See the judgment of Erle J in R –v- Sharpe, 1857 26 LJMC 47 and Yearworth –v- North Bristol NHS Trust 2009 EWCA Civ 37). However, there are exceptions to this rule. For example, if the body has acquired different attributes by virtue of it being preserved for teaching purposes such that it loses its status of being a mere corpse (see R –v- Kelly, R –v- Lindsay 1999 QB 621 and Dobson –v- North Tyneside Health Authority, 1996 4 All ER 474). This does not apply in this case.

34. If there is no property in a corpse, the question arises as to who is charged with responsibility for it. The law therefore provides that after death, possession of the body vests in the executors (see Williams –v- Williams, 1881 W 247 where Kay J also sets out previous authorities). The executors also have a duty to dispose of the body (see Rees –v- Hughes 1946 1 KB 517 and Williams). In legal terms, this means that the executors have a right to possession of the body in order to bury it and once the body is laid to rest, that obligation ceases.
35. Cremation is different because the ashes of the deceased remain. The Cremation Act 1902 permits disposal of a body by cremation. Accordingly, the executors can discharge their duty to dispose of the body by cremation. However, the question arises as to what becomes of the ashes.

36. Regulation 16 of the Cremation Regulations 1930 provides that after the cremation, the ashes of the deceased person “shall be given into the charge of the person who applied for the cremation if he so desires.” If not, they are retained by the Cremation Authority and dealt with in accordance with the provisions in the regulations. I have already said that the ashes were given to DP. However, I need to address on what basis DP holds the ashes. I therefore return to the facts to allow some analysis of this issue.
37. VP’s will provided that JP be appointed her executor and if JP predeceased her, DP would be appointed instead. It said nothing about disposal of her body. VP died on 3 April 2007. On 6 December 2007, JP granted a power of attorney in favour of DP to act on his behalf as executor of the estate of VP and probate was granted on 18 June 2008 to DP for the use and benefit of JP “limited until further representation be granted.”
38. It is also unchallenged that DP arranged and paid for VP’s funeral and that consequently, the cremation authority handed over VP’s ashes to DP which remain in her possession at her home in an urn. 
39. Disappointingly, after the hearing in March 2010 but before Mr Baxter served his written submissions, the parties agreed that the ashes would be retained by DP until JP’s death whereupon they would be buried with him. However, from correspondence sent to the court, it now appears that after seeing Mr Baxter’s submissions, DP no longer considers herself bound by this agreement.
40. Before considering Mr Baxter’s position, I should mention that in his submissions, he refers to JP as VP’s executor which is not the case; it is DP. This was either a mistake or deliberate on the basis that at the time of the cremation, probate had not been granted and JP was the appointed executor under the will. Whatever Mr Baxter’s intent, none of this detracts from his helpful submissions. 
41. I should also add that the fact that the grant of probate in favour of DP is for JP’s use and benefit does not in any way dilute DP’s full status as an executrix of the estate of JP. 
42. Mr Baxter submits that an executor’s right to possession of the ashes is limited to possession for the purposes of and until disposal of the body and that once they were placed in the urn, they are disposed of and the executor no longer has any duty to dispose of the body. It also follows that any right to possession of the body or ashes by the executor ends at that point. Thereafter, if there can be property in the ashes, the only person in whom such property vests is DP. The alternative, which Mr Baxter adopts as his primary position, is that there is no property in the ashes, DP has possessory title to them good against the whole world and there is no other person entitled to immediate possession. Thus, JP has no legal or beneficial interest in the ashes and therefore any dispute about the ashes cannot be determined by the Court of Protection as it will have no jurisdiction to deal with the matter.

43. I have already referred to the fact that the Respondents are not legally represented and thus at a disadvantage in putting forward arguments on what is a novel issue. In deference to this inequality, I have taken the opportunity to consult some academic works not cited by Mr Baxter to ascertain if there is any further authority on this issue.

44. Jervis on Coroners (Third Cumulative Supplement to the Twelfth Edition) refers to the case of Leeburn –v- Derndorfer (2004 VSC 172) a decision of Byrne J in the Supreme Court of Victoria. Although Jervis only quotes part of the judgment, I found a transcript of the case at www.austlii.edu.au, the Australasian Legal Information Institute. 
45. Leeburn concerned a dispute between three children who were also executors about the disposal of their late father’s ashes. The case includes much interesting material and there are some useful passages which assist in this case.

46. Byrne J restates the principle that the executors discharge their obligation by having the body buried and thereafter, they have “no further function to perform and no further interest in the remains”. 

47. He went on to say this:

“27…..In addition to burial, the ashes may be dealt with in a way that would not be possible with respect to a dead body: they may be sprinkled over or distributed loosely on the surface of the earth, they may be retained in an unburied state or they may be divided and the parts dealt with in different ways. Also, when they are buried, they are not subject to the qualified statutory prohibition against exhumation. Moreover, so long as they are not dispersed or otherwise lose their physical character as ashes, they may be owned and possessed. To my mind, therefore, it is apt to characterise the legal status of the ashes as similar to that of the preserved body in Doodeward v Spence... In this way the application of fire to the cremated body is to be seen as the application to it of work or skill which has transformed it from flesh and blood to ashes, from corruptible material to material which is less so. The legal consequence of this accords with what I apprehend to be the community attitude and practice. Ashes which have in this way been preserved in specie are the subject of ordinary rights of property, subject to one possible qualification. In this way, ownership in the ashes may pass by sale or gift or otherwise. The only qualification, which, if it exists, may require some working out, arises from the fact that the ashes are, after all, the remains of a human being and for that reason they should be treated with appropriate respect and reverence.”

48. I interject to comment that Doodeward –v- Spence (1908 6 CLR 406) was an English case involving what Clerk & Lindsell on Torts refers to as a “grisly museum exhibit” of a deformed human body. The court held that as the body had undergone a process or application of human skill such as embalming, it can be considered as property in the ordinary way. 
49. Byrne J then goes on to consider the legal interest of the executor in the ashes:
“28. …The next question is as to the legal interest of the executors in these ashes. They do not form part of the estate of the deceased so that they do not pass under the will…It seems to me that the interest of the executors in the ashes is that of a trustee…the executors as trustees hold the ashes for the purposes of disposing or dealing with them in a way that seems to them to be appropriate having regard to any direction of the deceased in the will or otherwise and having regard to the claims of the relatives or others with an interest.”

50. I turn now to my conclusions on the legal aspects that arise on the issue of the ashes.

51. I do not accept the suggestion that the effect of regulation 16 of the Cremation Regulations 1930 is to give some legal basis to DP’s possession of the ashes. My view is that these regulations simply cater for the administrative act of ensuring that the cremation authority has someone to whom they may lawfully hand over the ashes. Without such a provision, the authority would have to retain ashes in every case which would make no sense. 
52. Second, it is clear that the disposal of VP’s body fell to her executor. 
53. Third, I do not accept the proposition that after cremation, the executor’s role comes to an end. I prefer to follow the reasoning of Byrne J in Leeburn and say that the executor holds the ashes on trust for the purposes of the family disposing of them. 
54. Fourth, the fact that DP placed VP’s ashes in an urn that she says she purchased does not automatically mean that she acquired possession of them. It is necessary to examine how the ashes came to be placed into the urn before reaching a conclusion. It is possible that ashes are contained in an urn for safekeeping pending a decision by the executor as to their disposal.
55. At this point, I would have liked to be able to reach a firm finding on the issue of the ashes. However, the evidence is deficient such that I cannot do so. 
56. The deficiency in the evidence arises because none of the parties recognised the significance of the ashes in the context of this application. It had simply not occurred to anyone that there was a possibility that JP may have ownership of the ashes such that his deputy would have to make a decision affecting them. Mention of the ashes was made by the Respondents solely to demonstrate the criticisms of DP that I have referred to and DP answered them accordingly. 
57. At the hearing, the parties were unable to direct me to the relevant law and hence, it is only on reading Mr Baxter’s submissions that it became apparent to me that the evidence is defective. 

58. Normally, faced with such a situation, the court should call for further evidence. However, I remind myself that the Court of Protection’s jurisdiction is limited. My task is to decide whether DP should be appointed deputy for JP. If I have sufficient information to perform that task, then I should not delve further into matters that really belong outside the jurisdiction of this court. For my part, I am satisfied that I have sufficient information to dispose of this application without hearing further evidence however tempting it may be to proceed further.   

59. I shall now explain the evidential deficiencies that I refer to.

60. JP had mental capacity when VP died. I do not know the date of VP’s cremation but the parties referred to it being three years’ ago, suggesting that it took place not long after VP died. JP therefore had capacity at the time of the cremation. His lack of capacity only became apparent at the end of 2008. As executor, JP could therefore assume his duties with regard to VP’s body albeit that probate had not been granted.

61. Some questions therefore arise. Did JP as executor allow DP to arrange the funeral and to keep the ashes as a “gift” or to keep them on his behalf as executor? Did DP make the funeral arrangements without consulting JP and wrongfully keep the ashes? Was DP’s placing of the ashes in an urn an act of preservation of the ashes on behalf of JP as executor or her taking possession of them in accordance with JP’s wishes? 
62. Without answers to these questions, I simply cannot determine the issue. All I can say is that if DP arranged the funeral on behalf of JP acting as executor, then DP holds the ashes on trust for the family for the purposes of disposing of them. If JP gave the ashes to DP on the basis that JP wanted her to have them forever, then the ashes will belong to DP. If JP gave the ashes to DP without saying that he wanted DP to keep them forever, then it is probable that JP gave them to DP as executor and DP therefore holds them on trust for the family in her capacity as executrix. If the cremation was after DP was granted probate, then as executrix DP holds the ashes on trust for the family.
63. What follows is that JP’s deputy will need to ascertain the factual framework (if this is possible especially as JP now lacks capacity and may not be able to assist) and reach a view on this issue based on the facts as he finds them and the law as I have set out in this judgment. If it transpires that DP holds the ashes as executrix, then the deputy will need to make representations on behalf of JP as to their disposal.

64. With all this in mind, I turn now to my conclusions on the main issue as to who should be appointed as JP’s deputy.
65. There are certainly points in favour of DP being appointed deputy. JP’s assets are modest and his financial affairs are not complicated. There is nothing to suggest that JP would not manage JP’s finances effectively especially as no complaint has been made about her administration of her mother’s estate. Indeed, the cost saving to JP in not having a professional deputy in favour of a competent daughter would be beneficial to JP. Equally, JP himself expressed the wish in December 2007 by granting the power of attorney that he wanted DP to manage the administration of VP’s estate. This shows that JP trusted DP and felt that she could exercise the necessary skills. I cannot say that JP allowed DP to arrange VP’s funeral because it may be the case that she did so unilaterally. It should also not be overlooked that VP also appointed DP as executrix if JP did not survive her which suggests that she too was content for DP to manage her affairs. VP’s will was made as long ago as 1991.
66. Against all of this is the suggestion that DP would not communicate with her siblings or behave properly.
67. When considering these matters, I should say something about the parties. Save for JW, they all gave evidence at the hearing.

68. I found JCP, CP and SP to be decent people. They were clearly aggrieved with DP and there was a degree of bitterness towards her in their evidence. I have no reason to believe that they were not recounting events as they saw it.

69. I was unimpressed by DP. I found her to be somewhat aggressive in her manner.  For example, she had no hesitation in telling the court that her siblings “haven’t got a brain to think for themselves”. Her demeanour throughout the hearing was hostile to the Respondents.
70. Within the context of a contested deputy appointment application, the court’s approach has to be proportionate. The court needs to look at the totality of the evidence overall and form a conclusion as to whether it is in JP’s best interests to appoint DP as his deputy. What the court cannot do is make detailed findings on each issue. If it had to embark on such a task, it would seriously affect the court’s resources and undermine the overriding objective as expressed in the Court of Protection Rules 2007 because hearings would become longer and more involved with detailed forensic and evidential analysis of many matters with large numbers of witnesses and numerous documents. This would result in delay in each case which would be firmly against the best interests of the person without capacity whom the court is trying to protect. 
71. On this basis, I have reached the conclusion that DP should not be appointed JP’s deputy. 
72. I recognise that there are factors in DP’s favour but when adopting a balance sheet approach, the negative factors against DP being deputy in my judgment far outweigh the positive factors. 

73. On the negative side, I take account of the fact that the deputy will have to give consideration to the ashes issue which will require a neutral and dispassionate approach which DP cannot offer.
74. I also take the view that she is unlikely to communicate and behave appropriately to the Respondents. I believe there is much force in what the Respondents say. DP’s attitude is borne out by the writing on the wall of which I have seen pictures, by the fact that DP quickly reneged on her agreement regarding her mother’s ashes when she saw Counsel’s opinion which favoured her position and her demeanour when giving evidence. She has shown no real willingness to engage with the Respondents which is so important when acting as deputy. 

75. During their evidence, the Respondents also referred to personal welfare matters affecting JP. Whilst this application is for the appointment of a property and finance deputy, JP’s deputy will still need to consider if JP’s personal requirements are met and if funds need to be spent to improve the situation. This will too require consultation and discussion with JP’s family which DP cannot offer.

76. Accordingly, all these matters attract a higher score on a balance sheet approach than DP’s positive factors and lead me to conclude JP’s best interests would be served by DP not being his deputy. I propose therefore to order the appointment of an independent deputy from the panel deputy list held by the court. 
77. Accordingly, I dismiss DP’s application. I direct that the panel deputy need only file Form COP4 to finalise his appointment. The order appointing the panel deputy will also direct him to consider the issue with regard to the ashes. 

78. The only other question concerns the costs of this application. I direct that the parties shall file and serve on each other within 14 days of service of this judgment, any representations they wish to make about who should pay the costs of this case. I shall then decide the issue on paper.

79. Finally for the avoidance of doubt, time for any appeal from this judgment will run from the date this judgment and the accompanying order are served on the parties by the court.
____________________

District Judge Marin

27 April 2010
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