
Representations to the Tribunals Procedure Committee 

from the Chamber President, Deputy Chamber President  

and Chief Medical Member (HESC). 

 

In the document “Judiciary Matters: Our Part in reforming the Courts and Tribunals”, 

the Lord Chief Justice and Senior President of Tribunals set out a vision for 

modernisation and reform that provides an appropriate context for the necessary 

reform of, and improvements to, certain processes for determining cases in the mental 

health jurisdiction of the Health, Education and Social Care Chamber (HESC). 

 

This paper is presented jointly by the Chamber President (HESC), the Deputy 

Chamber President with responsibility for the mental health jurisdiction, and the 

jurisdiction’s Chief Medical Member. It builds on the experience of earlier changes to 

the Chamber Rules relating to pre-hearing examinations (PHEs) and paper reviews, 

and is the logical next step in an ongoing process of modernisation and reform. Our 

vision chimes with the aspirations set out in ‘Judiciary Matters’ including: 

 

• New and alternative processes for resolving disputes that will enable many to be 

resolved without a contested hearing; 

 

• Reducing the amount of judge time needed; 

 

• New ways of working that are comprehensible, proportionate and swift, whilst 

providing for the needs of users in a more cost-effective way; 

 

• Enabling decisions to be made at the most appropriate level and ensuring that 

valuable (and expensive) judicial  time is used in a proportionate and effective way; 

 

• Creating a system in tribunals that enables people to manage and resolve a dispute 

fairly and speedily, and involving fewer hearings. This will involve simpler 

processes, resolving cases out of the hearing room where possible; 

 

• Faster resolution of those cases that do enter the system through a more proportionate 

approach - supported, where appropriate, by technology; 

 

• Creating a system that is financially viable through a more cost-effective 

infrastructure (physical and digital) and streamlined working practices; 

 

• Reducing complexity in systems, processes and language and using judicial time in a 

more proportionate way through simplification, reducing hearing times, and possible 

changes to panel composition in tribunals; 

 

• The business case for reform includes a £76m annual saving in judicial costs (uprated 

for inflation) and savings will be achieved through a combination of measures, 

including reducing the number of fee-paid sitting days.  

 



We therefore present these requests for amendment to the Chamber Rules, as a key 

part of our contribution to the HMCTS Programme for Modernisation and Reform. 

 

The caseload of the mental health jurisdiction can be divided into a number of easily 

identifiable categories – for example: 

 

• patients who are detained for a very short, time-limited, period under Section 2 

Mental Health Act 1983 (MHA) - principally for assessment of any mental 

disorder. In these cases, the length of time left by the time a tribunal convenes, 

is usually between 21 and 7 days, with (on average) just 14 days left to run;  

• patients who are detained in hospital for medical treatment including 

compulsory treatment, for several months or years; 

• patients who have not applied for a hearing but whose cases are automatically  

referred because of the passage of time; 

• patients who have not applied for a hearing but whose cases are referred under 

discretionary powers by the Secretary of State, or due to a specific event;  

• patients who have applied for an oral hearing of their case. 

 

The mental health jurisdiction sees merit in the Senior President being able to have 

regard to the category of case when determining panel composition.  

 

However the requirement for a PHE in all S.2 cases, and any case where a PHE is 

requested, removes all potential for flexibility on panel composition in all cases, since 

a PHE (as opposed to an on-ward visit by, say, a judge) needs to be carried out by a 

Medical Member who then, in effect, becomes a quasi-witness giving potentially 

disputed evidence before the panel of which they are, themselves, a judicial member. 

 

Thus, although panel composition is likely to remain a matter for the Senior President, 

the compelling arguments in favour of changes to panel composition in relation to 

some categories of case (particularly paper reviews and S.2 cases) directly affect the 

submission to the Tribunals Procedure Committee in relation to PHEs. 

 

In short, any potential or possible obligation to carry out a PHE at any stage leads to a 

requirement to always include a Medical Member in the panel, thereby preventing any 

flexibility in this regard, in relation to tribunal panel composition. 



 

Section 2 PHEs 

 

Patients detained under Section 2 are liable to be detained under the Act for a 

maximum of 28 days, and principally for assessment rather than compulsory medical 

treatment. On average, by the time a tribunal convenes, the length of time a patient 

remains liable to be detained under their Section 2 order is just 14 days. It may be a 

mere 7 days or less, and it is rarely more than 21 days. Moreover, the principal reason 

for a S.2 detention is for assessment although, if necessary, treatment may commence.  

 

Given the short period of time involved, and the principal purpose of the detention 

under S.2, we consider that, as a proportionate means of judicial determination, all 

applications by patients subject to S.2 could be dealt with by a judge alone.  

 

This would also represent a more flexible and effective use of scarce judicial 

resources, especially given the need to deploy judicial decision-makers in such cases 

at very short notice, and to anywhere in England. The current Chamber Rules, rightly, 

impose an obligation on the tribunal administration to achieve two things. 

 

First, there is a legal duty to convene extremely quickly (Rule 37(1)). Second we must 

give the parties a reasonable time to prepare (Rule 37(4)(a)). The combination of 

these two imperatives limits the tribunal to, quite literally, one possible day for listing 

(two at the most) – regardless of whether there is a full panel available in the relevant 

area. Particularly given the shortage of Medical Members across the country, this can 

present serious problems, with the only solution being either to delay the hearing until 

a full panel can be found, or to curtail the time the parties have to prepare. 

 

As they accumulate years of service, mental health judges become experts in their 

field and are well able to assess medical, nursing and social evidence, just as judges in 

other jurisdictions do within their fields of expertise. Judges sitting alone at a similar 

level of the judicial hierarchy, (e.g. in the Immigration and Asylum Chamber, or in 

the Magistrates’ Court) have far greater powers to deprive a person of their liberty.  

 



Clearly it will not be possible to invite the Senior President to consider a degree of 

flexibility in relation to S.2 cases (or any other categories of case) if there continues to 

arise any sort of requirement for a PHE by a Medical Member. 

 

When the Rules in relation to PHEs were first amended, the tribunal saw some merit 

in retaining PHEs for all S.2 cases. In the light of experience, however, we have come 

to the firm conclusion that PHEs offer little positive assistance on S.2 cases and may 

be in fact present a potentially misleading picture. We say this because, given that the 

purpose of detention for up to 28 days is to conduct a proper assessment, there is a 

real danger that the 45-minute (or so) snapshot of a PHE assumes too great a role in 

the assessment process and influences the panel to a disproportionate degree.  

Moreover, having now lived without PHEs in around 50% of non-section 2 cases, we 

believe that PHEs add little or nothing to the evidential basis upon which tribunals 

make their judicial decisions. In these cases, we have not found that PHEs make any 

significant difference to outcomes, and we do not believe that the demands that PHEs 

make on judicial time and financial resources can now be justified. 

 

Other PHEs 

 

In terms of requests for PHEs, we have seen only one pattern – namely that some 

legal representatives ask for PHEs in all cases, others hardly ever do, and some areas 

of the country are more prone to PHEs than others. But we have not seen evidence 

that legal reps are using the right to ask for a PHE in a considered or selective way. 

There are no indications that PHEs are being requested in those cases where the 

patient may derive any benefit from it – assuming that there is any benefit to be 

derived. Nor have we seen any significant affect on outcomes in the 50% of cases 

where there is no PHE, compared with those where a PHE has been carried out. 

 

The Mental Health Tribunal in Scotland manages perfectly well without PHEs. 

 

We also continue to have no proper answer to the obvious concern that the PHE is a 

judicial anomaly. There is no other jurisdiction we know of where one member of a 

three person judicial panel may have a private one-to-one conversation with one of 

the parties, in the absence of their legal representative, and in the absence of any other 

parties. In all other jurisdictions, this would be regarded as a breach of natural justice. 



 

Abolition of Rule 34 and Rule 39(2)(b) and Replacement with a Power to Visit. 

 

Thus, we consider that Rule 34 in its present form should be abolished. 

 

This would also require the removal of Rule 39(2)(b), which requires that an attempt 

at a PHE be made, should the patient be unable or unwilling to attend the hearing. We 

have not found that patients or panels consider this to be beneficial, and (if the PHE 

goes ahead, which it rarely does in such circumstances) then the tribunal panel can get 

behind with their day’s work, and run late – with inconvenience to other patients. 

 

We would like to replace these Rules with a provision that, following representations 

on the point, or on their own initiative, the panel has discretion to decide that one or 

more members of the tribunal panel may visit a detained patient on the ward, 

immediately prior to, or during, the hearing. But such discretion would only arise if 

the patient is unwilling or unable to attend the hearing and the panel considers that 

such a visit is necessary for the fair and just disposal of the case. We stress, however, 

that the purpose would not be an impromptu medical examination, and the visit could 

be by a judge or specialist lay member, or any combination of panel members, 

depending on the circumstances and reasons why a visit is appropriate and necessary. 

 

Paper Reviews 

 

The tribunal’s experience of paper reviews has been positive, save that we still need 

to convene a full panel when, in our view, the paper review could be dealt with by a 

judge alone, and save for complications arising due to the fact that Rule 35(3) requires 

a positive request not to have a hearing from patients who, almost by definition, do 

not wish to engage with the tribunal process. Ironically, therefore, we find that we still 

have to convene for a full oral hearing for the most disinterested patients. 

 

We consider that the default position should be that unless a party requests an oral 

hearing  - such request being granted as of right - and subject to particular exceptions 

(see below) all referrals should start life as a paper review by a single judge, with the 

judge having unfettered power to refer the case for an oral hearing before a full panel 

should this be considered necessary for a fair and just disposal of the case. 



 

This provides a number of safeguards, including a safeguard for those patients who 

may lack capacity to decide to ask for an oral hearing. The reviewing judge would 

have the benefit of all the reports, and would be in a good position to take all 

necessary steps to ensure that the case was dealt with fairly and justly, including the 

making directions, or referring the case for an oral hearing before a full panel. As a 

further safeguard, all patients have entitlement to free, non-means tested and non-

merits tested legal aid. We therefore consider that extending the paper review 

procedure to most referrals, and making the paper review the default starting-point, 

strikes the right balance, and ensures regular and timely reviews by a judge, whilst 

also ensuring a full oral hearing is given to all patients who want one, or need one. 

 

Proposal to amend Rule 35 

 

A paper review should be the default position for ALL references to the tribunal by 

Hospital Managers or by the Secretary of State for Justice unless: 

 

a)  any party makes a written request to the tribunal for an oral hearing; or 

 

b)  at the date of the reference the patient is under the age of 18; or 

 

c)  the reference is a discretionary reference by the Secretary of State made under 

Section 67(1); Section 71(1) of the Mental Health Act 1983; or 

 

d) the tribunal decides that an oral hearing is necessary for the fair and just disposal 

of the case. 

 

The Chamber President, Deputy Chamber President and Chief Medical Member 

would be willing to meet with the Tribunals Procedure Committee at any time to 

discuss this submission further. 

 

HH Judge Phillip Sycamore (Chamber President) 

Judge Mark Hinchliffe (Deputy Chamber President) 

Dr Joan Rutherford (Chief Medical Member) 

 


