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Report Summary

Adult Care Services
Mr B Arnold, not his real name, complained that the Council failed to discharge a section 117 order properly in December 2000 in respect of his late mother, Mrs D Arnold.  The Ombudsman found that the Council failed to carry out a proper assessment of her mental health needs to establish that section 117 aftercare was no longer required.  It also failed to hold a multi-disciplinary meeting, in accordance with the Code of Practice, with the relevant  professionals, the patient and her carer or nearest relative to review the care plan. As a result of these failures Mr Arnold had to bear the full cost of care for his mother until she died in April 2002, amounting to £33,455.58.
Finding

Maladministration causing injustice.
Recommended Remedy

The Ombudsman recommends that the Council compensates Mr Arnold for the cost of the nursing home fees for his mother from 17 December 2000 until 17 April 2002 (£33,455.58), plus interest at the relevant County Court rate.

Introduction
1. Mr B Arnold complains that the Council failed to discharge a section 117 order properly in December 2000 in respect of his late mother, Mrs D Arnold. As a result of this failure Mr Arnold had to bear the full cost of care for his mother until she died in April 2002, amounting to £33,455.58.

2. One of the Commission’s officers has considered written information from the Council, the complainant and Bournemouth and Poole Primary Care Trust.

3. For legal reasons, the names used in this report are not the real names of the people concerned.

Legal and Administrative Background
4. Section 117 of the Mental Health Act 1983 requires district health authorities and social services authorities [SSAs] to provide aftercare services for any person who has been discharged from compulsory detention in hospital, until they are satisfied that the person concerned no longer needs such services.
5. There is no definition of ‘aftercare services’ in the Mental Health Act 1983. But in 1999 the Secretary of State issued guidance
 which says that the purpose of aftercare is to enable a patient to return to his home and to minimise the chances of him needing any future in-patient hospital care.
6. The Guidance also says that section 117 of the Act requires health authorities and local authorities, in conjunction with voluntary agencies, to provide aftercare for certain categories of detained patients and to keep proper records of such patients. When a decision has been taken to discharge the patient from hospital the responsible medical officer has to ensure that a multi-disciplinary discussion takes place to establish a care plan. Such a discussion, regarding either establishing or reviewing the care plan, should include all the relevant professionals and the patient’s nearest relative.
7. The High Court clarified in a judgement given in July 1999
 that charges may not be made for aftercare services including accommodation provided under section 117. The judgement also stated that aftercare provision does not have to continue indefinitely, but that it must continue until such time as the health authority and local authority are satisfied that the individual is no longer in need of such services. Where the illness is dementia, the court found it difficult to see how such a situation could arise in practice. This judgement was upheld on appeal in the House of Lords.
8. In February 2000 the Department of Health issued a circular to local authorities in response to the July 1999 judgement. It advised that:
“Aftercare provision under section 117 does not have to continue indefinitely. It is for the responsible health and social services authorities to decide in each case when aftercare provided under section 117 should end, taking account of the patient’s needs at the time. It is for the authority responsible for providing particular services to take the lead in deciding when those services are no longer required. The patient, his/her carer and other agencies should always be consulted.”
9. The Special Report issued by the Local Government Ombudsmen in July 2003 entitled ‘Advice and guidance on the funding of section 117 aftercare under the Mental Health Act 1983’, says at paragraph D3:
“The Code of Practice … is clear on the issue of who should be involved in discussions about establishing and reviewing care plans. While the Mental Health Act 1983 does not impose a legal duty to comply with the Code we believe that SSAs should have regard to it and that it should not be ignored without good reason. Discharge from section 117 should only follow a proper reassessment of a person’s needs in accordance with the Code. This says that health authorities and SSAs should take into account the patient’s needs at the time and that the patient and his or her carers should always be consulted.” 

Investigation
10. Mrs Arnold, mother of Mr B Arnold, the complainant, had a history of mental illness dating back to his childhood. She had been detained in hospital under section 3 of the Mental Health Act 1983 on several occasions between 1997 and 2000. She was discharged from hospital on 11 January 2000 with a care package provided under section 117 of the Act. Her husband, Mr F Arnold, was her main carer. The package included a Community Psychiatric Nurse (CPN) to monitor her mental health, weekly day-patient care and some home care. This was funded by the Council.
11. In November 2000 Mrs Arnold’s husband had a stroke and was taken into hospital. He was incapable of caring for his wife or himself and was unable to communicate. The Council placed Mrs Arnold in a nursing home for her own safety and funded her care at the home.
12. In early December 2000 Mr B Arnold asked the Council if he could move both his parents to a home near his residence in a different part of the country. His father needed 24-hour care and his mother could not look after herself. The Council said that, as Mrs Arnold was in receipt of section 117 aftercare, it needed to obtain legal advice. 

13. On 12 December 2000 Officer A, a Senior Social Worker, asked Officer B, the Council’s solicitor, whether Mrs Arnold could be considered to have been discharged from the original section 117 care plan as the community care package identified had failed. He asked whether a section 117 plan changes over time to respond to changing needs or did it only relate to discharge from hospital. Officer B replied on 13 December 2000:

“I would see this as a distinct care episode provoked by the admission of [Mr F Arnold]. I would therefore see this as not being a changing s 117, although I can see a less dramatic change of circumstance might simply be a changing s 117.”
14. The Council then informed Mr B Arnold by telephone on 15 December 2000 that Mrs Arnold could be moved to alternative accommodation near Mr B Arnold’s home. No mention was made of the section 117 aftercare, or the effect of discharge from the nursing home on this aftercare. Mr B Arnold arranged a place at Elm House Nursing Home for both his mother and father and arranged the funding himself. Although it was not a specialist placement for clients with mental health problems, he persuaded the Matron to allow his mother to stay for a trial period of a month. She was allowed to stay beyond this period largely due to daily visits by Mr B Arnold.
15. Mrs Arnold’s CPN wrote a letter to the new nursing home on 14 December 2000 stating Mrs Arnold had a history of recurrent depressive illness and anxiety. Mr F and Mrs D Arnold moved to Elm House on 17 December 2000. The first file note from the Nursing Home dated 17 December 2000 says:
“[Mrs Arnold] has, in the past been sectioned under the mental health act and is currently on a section 117 which is an Aftercare section.”
16. Mr B Arnold’s father died a week later and his mother lived at the nursing home until her death in April 2002. The cost of the nursing home excluding personal items and state payments was £33,455.58. 
17. In March 2003, having read about the special report from the Health Service Ombudsman (HSO) regarding continuing care funding, Mr B Arnold wrote to the HSO enquiring about such funding for his late mother. The complaint was passed to South and East Dorset PCT to carry out a review of his mother’s health needs. In April 2004 the PCT wrote to Mr Arnold saying that the case had been referred to Poole Borough Council as there was evidence she had been in receipt of section 117 aftercare. The case was also transferred at this time from South and East Dorset PCT to Poole PCT.
18. On 10 December 2004 Officer C, the Council’s finance officer, wrote to Poole PCT saying that the Council was investigating the discharge of the section 117. 
19. On 4 August 2005 the PCT wrote to Mr B Arnold saying that the Council was of the view that section 117 was discharged correctly but had not provided any evidence to substantiate its view. The PCT had requested evidence and would contact him again when it received a response.

20. On 25 January 2006 Officer C wrote to the PCT.  He said:
“The essence of the matter is this:
· [Mrs Arnold] was admitted under Section 3 of the Mental Health Act in December 1999. She was discharged subject to Section 117 in January 2000 with a care plan indicating a need for ongoing support in the community in the form of home care, day care and CPN support.

· This Section 117 package worked well until [Mr F Arnold], her main carer, was admitted to hospital as a result of toxic confusion and strokes, and [Mrs Arnold], having been placed in a nursing home as an emergency, was admitted to [hospital] on an informal basis.

· It appears that [Mrs Arnold] was suffering from depression and anxiety at this time rather than from dementia.

· The legal advice from [Officer B] was that the original care plan had lapsed, not because of any change in [Mrs Arnold’s] mental health needs but because her principal carer had become unable to look after her.

· [Officer B’s] opinion was passed to [Officer A] on 13 December 2000 and I have been advised that [Mrs Arnold] was discharged from her Section 117 aftercare on 15 December. This information was made available by the officer at [the hospital] whose duty it is to record detentions and other legal discharges under the Mental Health Act. Her discharge is recorded as being on the instruction of the responsible medical officer and I have to assume, given the earlier discussion with the Social Worker, that this decision was made during a multi‑disciplinary discussion somewhere between 13 and 15 December 2000 …
In view of the foregoing, it seems to me that the weight of available evidence points to the fact that the Section 117 entitlement was properly discharged by the multi-disciplinary team in December 2000. In doing so, I confirm my view that Borough of Poole has properly discharged its responsibilities without prejudice to [Mrs Arnold].”
21. The PCT took legal advice and met with the Council in May 2006. The Council maintained its position that everything was done correctly, although it could not provide any evidence of the process.

22. The PCT then said it could not assist Mr B Arnold any further in pursuing the section 117 aftercare and he complained directly to the Council. The Council did not respond, and he complained to me on 22 August 2006.
23. One of the Commission’s officers wrote to the Council on 19 September 2006 asking for more information about the circumstances surrounding the discharge. Officer B replied on 21 November 2006 to say that the paperwork relating to the discharge no longer existed. In its view the discharge had been carried out correctly; Mr Arnold had accepted responsibility for funding his late mother’s care and the Council did not accept that it was responsible.

24. On 5 December 2006 Mr B Arnold provided some of the correspondence and documents he had obtained on the matter. On 1 February 2007 the Commission’s officer wrote to the Council asking for further evidence to support its view that the discharge had been carried out correctly. She also wrote to the PCT, which was now Bournemouth and Poole Primary Care Trust, asking it to provide any documentary evidence it had.

25. The PCT replied on 16 February 2007. It provided a record entitled Care Programme Approach signed by Mrs Arnold’s CPN. It says the date of the review was 18 December 2000 and records that Mrs Arnold was formally detained under section 3 of the Mental Health Act from 17 December 1999 until 11 January 2000. Beside the heading ‘SECTION 117’ the typed ‘Y’ for yes has been replaced by a handwritten ‘N’ and the phrase ‘Moved out of area’ written in the margin. The document is signed by the CPN but the spaces for signatures from the service user and carer remain blank.
Conclusions
26. I understand the Council believes that the section 117 was correctly discharged and that a multi-disciplinary meeting was held in accordance with the Code of Practice to discuss the discharge. But there is no evidence to substantiate this view. And what evidence there is contradicts it. I have concluded that the section 117 was not correctly discharged. 
27. The Council does not dispute that Mrs Arnold was in receipt of section 117 aftercare because of her mental health needs. Although it discussed the change of circumstances in relation to her carer in December 2000 there is no evidence that it undertook or sought a proper assessment of her mental health needs to establish that section 117 aftercare was no longer required. In accordance with the Code of Practice a meeting should have been convened involving the relevant professionals, the patient and her carer or nearest relative to review the care plan. Such a meeting did not take place. The Social Services department in consultation with its Principal Solicitor simply decided that because the change of circumstance had come about as a result of the illness of her carer rather than her mental health needs, she no longer required section 117 aftercare. This is not a valid reason to justify the discharge of the Council’s responsibilities under section 117. 
28. Furthermore the accompanying paperwork from the CPN and Elm House Nursing Home substantiates my view that the correct procedure was not followed for the following reasons:
· the care plan review document is dated 18 December 2000, after Mrs Arnold had already moved to Elm House;

· it has been manually altered to show that section 117 aftercare was no longer required and moving out of the area is not adequate justification for ending section 117 aftercare; 

· the document was signed by the CPN only, adding weight to the argument that a multi-disciplinary meeting was not held;
· the file note written by Elm House on 17 December 2000 clearly stated that Mrs Arnold was in receipt of section 117 aftercare.
29. I believe that the Council’s failure either to seek or carry out a proper assessment of Mrs Arnold’s needs or to bring about a discharge of the section 117 aftercare in accordance with the guidance was maladministration. In the absence of a proper discharge process, the Council’s section 117 funding responsibilities continued. The Council’s maladministration caused Mr B Arnold a significant injustice as he bore the full cost of his mother’s care until she died. 
Finding

30. For the reasons set out in paragraphs 26 to 29 above, I find that there has been maladministration by the Council, leading to the injustice I have described in paragraph 29.
31. I recommend that the Council compensates Mr Arnold for the cost of the nursing home fees for his mother from 17 December 2000 until 17 April 2002 (£33,455.58), plus interest at the relevant County Court rate. 

J R White






































5 September 2007 

Local Government Ombudsman

The Oaks No 2

Westwood Way

Westwood Business Park

Coventry    CV4 8JB

� 	Local Government Act 1974, section 30(3).


� Code of Practice, Mental Health Act 1983, March 1999.


� R v Richmond Upon Thames London Borough of Southwark ex p Watson (1999), 28 July, QBD.
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