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As the decimion of the Firpt-tier Tribunal (made on 28 June 2010 under refersnce
MP/2010/02300) involved the making of an errar in point of law, it is SET ASIDE under
sealon 12(2)a) and (b)(i) of the Tribunals, Courts and Faforeement Act 2007 and the case is
REMITTED to the tribnitial fof relearing by 2 differently conatituted panel.

DIRECTIONS:

A, Save for the covex sheef, this dectsion may be made public (rule 14(7) of the Tribunal
Procedure (Upper Tribuhial) Rules 2008 (81 No 2698)), That sheet 18 not fotmally part
of the decision and iden§fics the patient by name.

B.  The tibunal nmst undetake 2 complete reconsideration of the issues that are raised by

the paticnt’s epplicationfunder the Mental Health Act 1983
C.  Indoing 50, the ribunaljmust ponsider the patient's cireumstances a3 they are at the date
of the tehearing,
REASONS FOR DECISION
A.  THEPARTIES AND THI 7 PROCEEDINGS

1.  The partiss to this appf al are o patient defained under the Mental Health Act 1983 and
fhe managers of the hospitg) where & be dstained, The pationt lodged his application. for-
petinission to appeal in Seffember 2010 and it wes transferred to me in January 2011. X
dirseted an oral hearing, whigh wes held on 11 Mareh 2011, 1 gave pertnission to appeal at the
hearing and allowed the manhpers of the hospital 2 chanos to respond. They wrote to aay that
they *have nio further commijnt and therefore will not be making any representation.” T have,
therefore, decided the appeallwithout fuxther reference 10 the patient or his representatives.

B. THEHBARING

2. The patient is detaingd upder section 3 of the Mental Health Act 1983, It is not
necessary to set out his baciground or the evidence. It is sufficient to say that on 27 January
2010, ke applied to the Blwst-tier Tribunal for his detention to be conpidered. He was
represenited at the hearing by Ma Drane of Wolton & Co {Solicitors), Her instruetions wers to
agk tha tribunal to make a fecommendation for a community reatment order woder seotion
T2(3A)Xa) |

(3A) Subsection (1) apove does not require 2 tribunal to direct the discharge of 2 patietit
just because it thinks ¥ right be approprinte for the patient to be dispharged (subject to
the possibility of recal]) under a community treatment order; and a tribunak-

(a) wmay recorymenti that the responsfble clinician consider whether to make a
. community treafpnent order; ...

That was how she had prc}J rad the case and how she presentsd it at the stari of the hearing.
She told me that the prﬁ ding judge told ber that the tribunal would not be making a
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recommendation and invited her to consider what gthar position she might adopt, It was then
nooegsary for her to consyt with her cliont and present her casc on a different basis, I
expressly gave the chance t4 the managers to comment ou this aceount of what happengd, tut
they have neither supported for contradicted it, '

C. HOW THE TRIBUNAT} WENT WRONG TN LAW

3. Twill deal with the appeal firet on the basie of M Drane’s aceount of what happened at
the hearing, On that basis, te tribunal failed to allow the patient to present the oase he wighed
to present. Tribunals are enftled to praview the case before the hearing begins, ‘That preview
may Jead the panel to come ko provisiofa) conclusions. That is proper and it is equally proper
for them to tell the parties|what they are. As Lightman J said for the Court of Appeal in
Costello v Chief Constable o Darbyshire Constabulary [2001] 1 WLR 1437:

|l @

1

9. Mr Jarand, for the claimant, stated that at the commencement of fhe hearing
before him, the judge daid words to the effect Hat the Ford was obviously stolen, and he
coroplained that the % onduet of the judge in saying this precluded (at any rate the
appearance of) a fair ! ial. But etunsel addueed no evidenco that the judge mads this
gtatement or that any mplai nt about it was made at the hearing, and the judge was not
invited (a5 he should Have been) prior to the hearing of this appeal to comment on this
atiribution to him. Inghess circwrmstances it is not open to the claimant to raise this
rratter on this appeal,|But even if it was open to him and the judge indeed did make
some such statement, It is to be borne n mind that, heving preread the skeletons and
paperts, it was perfectlyl proper (i not inevitables) that the judge had formed & provigional
view before soming i [k court and, if it wes proper for him to have formed this view, it
must equally have beeg proper for the judge to inform the parties of big view so long as
he did not give the gwpression that he had a closed mind on this issue. For this
disclosure cnabled the parties to know the way he was currently thinking and
accordingly where atts

I ntion, needed to be focused (most particularly hy the claimant} gt
the irial fo change his

hiing,

4. What is not permissit
arguing to the contrary. Tha
at 402:

lo ig to reach firm conclusions and prevent the parties from
is unwise, as Megarry J observed in Jon v Rees [1970] Ch 345

As everybody who has

anything to do with the law well knows, the path of the law is
strewn with example

of open and shut cases which, somehow, wers noti of
unanswerable cherge which, in the event, were completely angwered; of
inexplicable conduct hich waa fillly explained: of fixed and unalterable deletminations
that, by discussion, suffered a change. Nor are those with any knowledge of human
nature who pause tollthink for a moment likely to underestimate the feelings of
regentment of those wio find that a decision against them has been made without
their being afforded :|: oppertunity to influence evets,

Not only is it unwise, it is | breach of natural justics and the Couvention right to a fair
hearing,
3. Megarry I's words apply as much to me as to the First-tiey Tribumal, 25 [ have not had
the judge's acconnt of whatl happenied, Yt may be that there was some misunderstanding
between him and Ms Drane, Even if there was, T accept her account that she told the tribwnal
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basis, the iribunal still made an error of law. The judge did not
gaplain in the reasons for the tribunal’s decision why it had not made a reconmpendation. Jf
recorded the paychiatrie ! idence that 3 commmmity treatment order was not a shori-term
optlon. The tribunal was 1= i ired to take that evidence into account, but not obliged to accept
it. It hed to meke ity own § Figment. That is the purpose of section 72(3A): if the resporiaible
clinicizn had considered 8 gommunity treatmant order a5 2 reglistic option, plans would have
been made to prepare the gatient for releass on that bagis, Failure to explain the tribunal’s

I
judament on this issue is anpreox of law.

D, DISPOSAL

6. 1 now have to oomi er whether cither of those emors justifies me setting aside the
tribunal’s decision. 1 hava pawer not to do es under section 12(2){a) of the Tribunals, Courts

and Enforcernent Act 2007;)
(2) The Upper Tribynal—
(a) may (bt nead n!
(hy ifit does, yust fither—

case to the First-tier Tribunal with directions for iis
htion, o

edecision. o
7. Thers would be ng
recormendation if that wa
Tribunsl. Equally there wo
why the tribunal did not
possible on the tribunal’s
appeared for the patient at

point In sefting aside a decigion for failing to congider a
| not a realbstie possibility on the evidence before the First-tier
14 be no point in setting aside a decision for failing to mention
bio a recommendation when that recommendation would not be
indings. T diseussed those possibilities with My Simblet, who
e hearing of the applicatiot.

8. Ags to the possibility of the tribunal recommending a community treatment order, I have
the difficulty that I do not Have the benefit of the knowledge and experience available to the
First-tier Tribunal throtgh its panel members. However, I also note that the tribupal does not
have to dacide that a patieny] docs astisty the conditions for release on a community treatment
ordar, It is only necesss | to recommend that the responsible clinician should consgider
whether to muke one. The . nbunal has no power to make an order, but it iz able to use its
power to recommend when it considers that the conditions are satisfied at the time of the
hearing, perkiaps hecavae } tribunel is aware of loral facilities that the responsible olinician
I not. But the power is not go limited. It can also be uged to trigger considerstion of the steps
that could be taken to move the patient towards eveniual release on an order, This was not
case in which the evidence Fhowed that a community treatment order would never bacoms »
realistic option in the foresegable firture. In thoss circumstances, T cantiot say that the tribunal
would not have been perauaded to make a mecormmendation.

9. As to the tzibunal®s reg
time of the hepring aud 3

sons, they may den! adequately with the patient’s condition at the
ow that e wag not at that time ready for release. But a
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recotnmendation is not limite

trigger for action in the future,
not, by themselves, show why

HM/2201/2010

f to the present, ss I have seid, The power can be used ag a
The tribunal’s reagsons do not allow for the possibility. They do
o ttibunal did not make a recominendation,

10, In thoge civourmnstances,
revonsideration,

Signed on original
on 11 April 2011

remit the patient application to the Firsttier Tribunal for
|
|

Edward Jacobs
Upper Tribunsl Judge




