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Introduction

This article sets out case-law from the past twelve months concerning best interests decisions on
personal welfare applications in the Court of Protection and High Court. There have been a
number of important such decisions, which are, unfortunately, not always communicated as

widely as they should be.?

The article also identifies, and suggests ways to avoid, common pitfalls for local authorities in

bringing proceedings.

Recent case-law

The court’s powers

3.

In Re F [2009] EWHC B30 (Fam) the court clarified that its powers under s.48 MCA 2005 to make
interim orders and directions can be exercised even where there is insufficient evidence to rebut
the presumption of capacity. The proper test in the first instance with whether there is evidence
giving good cause for concern that the individual may lack capacity in some relevant regard.
Once that has been raised as a serious possibility, the court can move to the second stage of

deciding what action, if any, it is in the individual’s best interests to take, before a final decision

' Who gratefully acknowledge the comments and assistance of Alexis Hearnden, in particular, together with
their colleagues at 39 Essex Street.

2 |n this regard, the website http://www.wikimentalhealth.co.uk serves as an invaluable resource, as it
features case reports posted by many of the main practitioners in the field.
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about capacity can be made. Thus, where there is evidence that an individual may lack capacity
but further investigation is required, it may be appropriate to bring proceedings. For example,
where the individual lives with his or her family and access to carry out a formal capacity
assessment has been denied, where different conclusions about capacity have been reached by

different assessors, or where evidence about capacity is of insufficient quality.

4. |n the matter of LD (2009) considered the scope of the court’s powers to determine a case

summarily. While there was jurisdiction to determine a case summarily, this was a power that
should be used with restraint, as an alternative to a hearing, or in an emergency where there
was little or not apparent dispute likely. It was not appropriate where the result would be to
sanction a deprivation of liberty, or where one of the parties was not present and had not been
warned of the proposed course of action. The court also noted that the judge had wrongly
appointed a local authority as personal welfare deputy without proper consideration of the
statutory and procedural requirements for making such an order. Further consideration of the

welfare deputy application is expected by the High Court before the summer.

5. In The London Borough of Enfield v SA & Ors [2010] EWHC 196 (Admin), Macfarlane J had to

answer the following four questions:

a. Is hearsay evidence admissible in the Court of Protection?

b. If hearsay evidence is admissible, is hearsay evidence emanating from a witness who is,
by reason of mental disability, not competent as a witness admissible in the Court of
Protection?

c. Where the subject of Court of Protection proceedings has been interviewed by police in
an ‘Achieving Best Evidence’ interview, are the fact of that interview and a copy of the
DVD recording of it matters to be disclosed to the parties and to the Court?

d. Where police propose to interview a person who is the subject of pending
incapacity/best interest proceedings in the Court of Protection, are the police and/or the
applicant local authority under a duty to disclose the proposal to the court and parties in
the Court of Protection and how is the issue of P’s capacity to consent to the interview

to be addressed?

6. The judgment is lengthy and repays careful consideration. In short terms, however, the answers

that Macfarlane gave were as follows:
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Yes, on a proper — and purposive — interpretation of the various statutory provisions
governing the Court of Protection;

Yes, again on a similar interpretation. He made it clear, however, that admissibility was
one thing and that the weight to be attached to any particular hearsay evidence from P
would be a matter for specific evaluation in each individual case. Within that evaluation,
he continued (at paragraph 36) the fact that the individual from whom the evidence
originated is not a competent witness will no doubt be an important factor, just as it is,
in a different context, when the family court has to evaluate what has been said by a
very young child;

Yes. Macfarlane J was highly critical of the fact that this interview and the DVD of it had
not been disclosed to the parties and the Court. He emphasised that, for the future, in
such cases it would be justified for the Court to make an order for specific disclosure
under Rule 133(3) of the Court of Protection Rules 2007 requiring all parties to give full
and frank disclosure of all relevant material; in other words, to ensure that was effective
equivalence in procedures between Court of Protection proceedings and family
proceedings;

Yes. Macfarlane J held (at paragraph 46) that, in the absence of an ‘absolutely pressing
emergency’ (in an extreme sense given the availability of a High Court judge every day of
the year), where there are extant Court of Protection proceedings relating to an
individual’s capacity and best interests, any question of whether or not there should be
an ABE interview must be raised with the court and be subject to direction from a judge.
Where the substance of the interview may relate to allegations that another party to the
proceedings (or someone closely connected to a party) has harmed the interviewee,
then there will be good grounds for the matter being raised, at least initially, without
notice to that party, but in every case notice should be given to the Official Solicitor or
any other person acting as P’s litigation friend. Macfarlane J commented (strictly obiter)
that for his part, where there are pending proceedings, even if the local authority and
litigation friend take the view that P has capacity to consent to such an interview, if the
proposal if the interview is to take place without the knowledge of another party to the
proceedings, it would nevertheless ‘be wise if not necessary’ for the court to be

informed of the situation.
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Finally, Macfarlane J made it clear that once findings of fact have been made following a hearing
before a specific judge, the case becomes part heard and that the trial (including any subsequent

best interest hearing) should not resume before a different judge.

It is also worth noting that the High Court is shortly to give directions in a case which raises the

following issues:

a. the principles to be applied in the “fact finding” process in the Court of Protection and to
what extent the principles and jurisprudence on procedure and substance in the Family
Division under the Children Act 1989 and the Adoption and Children Act 2002 are

relevant and applicable to the Court of Protection under the Mental Capacity Act 2005;

b. the principles and procedures to be adopted in the Court of Protection (including any
interrelation with principles and procedures in the Family Division) when considering
guestions of contact between P and (1) a minor sibling and (2) an incapacitated adult

family member.

In A v _Independent News and Media Limited [2010] EWCA Civ 343, the Court of Appeal

considered the Court of Protection Rules as to whether hearings should be held in private or in
public. The case concerned a severely disabled adult, A, who was, in spite of his disabilities, a
musical prodigy. The Official Solicitor contended that the proceedings, which involved
applications for the appointment of welfare and financial deputies, should be heard in private, in
accordance with the general rule. The Defendants sought access to the proceedings in order
that they could then apply for such information as they thought appropriate to be made public,
arguing that much of A’s personal life was already in the public domain. The High Court made an
order the effect of which was to enable designated representatives of the media to attend the
hearing in the Court of Protection, and thereafter to apply to the judge for his authorisation to

enable them to publish information disclosed in the proceedings.

The Court of Appeal upheld the decision of the High Court, noting that it would not be
appropriate to accede to the Official Solicitor’s suggestion that instead of allowing access by the
media, parts of the Court of Protection’s judgment could be published, since it would be wrong
for a judge to tailor his judgment to the needs or concerns of the media. Further, the Court of

Appeal considered that it was valuable for the public to know about what happens in the Court
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of Protection, where most hearings will be held in private, and that it was difficult to think of a
more appropriate case to fulfil that function, in view of the public’s existing familiarity with A’s

story.

The role of the individual’s own wishes

11.

12.

In Re_P [2009] EWHC 163 (Ch), the court noted that deciding what was in a person’s best
interests was not the same as enquiring what the person would have decided if he had had
capacity (the ‘substituted judgment’ test). The person’s wishes were to be given weight, but
they were only one part of the equation. The requirement under s.1(6) of the MCA 2005 that
before an act was done, consideration must be given to whether the same outcome could be as

effectively achieved in a less restrictive way, was not determinative.

In DCC v EH (2009), a case in which the local authority sought the court’s authorisation to move
an elderly woman with dementia into a care home against her wishes, the court concluded that
the move should take place, notwithstanding expert evidence that she should continue to be
cared for at home. In this case, the woman’s wishes could not be given considerable weight
because of her failure to understand the seriousness of her illness and the risks she faced in

living alone in her own home.

The need to consult

13. In Re Allen (2009, COP 21/7/09), the Senior Judge of the Court of Protection considered the

scope of the duty to consult under s.4(7)(b) of the MCA 2005 in relation to attorneys. The judge
concluded that where ‘any attempt at consultation will inevitably be unduly onerous, futile, or
serve no useful pur pose, it cannot be in

appropriatetoembar K on t hat process in the first

Deprivation of liberty

14. The new Schedule 1A to the MCA 2005 which came into force in April 2009 introduced system of

authorisations for deprivations of liberty (DOLS) which should prevent local authorities from
breaching the Article 5 rights of individuals without capacity. In DCC v KH (2009), the Court of

Protection confirmed that a standard authorisation would be sufficient to return an individual
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from contact sessions to his place of residence, where doing so entailed a deprivation of liberty.
No anticipatory declaration about the use of force was appropriate because restraint was

permitted under s.5 and s.6 MCA 2005.

In In the matter of BJ [2009] EWHC 3310 (Fam) the court held that where long-term reviews by
the court of deprivations of liberty are required, they may take the form of a review on the
papers without an oral hearing, although a party could request an oral hearing where

appropriate.

In G v E and others [2010] EWHC 621 (Fam) the High Court (Baker J) was asked to determine

whether E had been unlawfully deprived of his liberty by the local authority, who had placed him
in respite care in response to safeguarding concerns. It was agreed that there was a deprivation
of liberty, since there was complete control over his care, his movements, his assessments,
treatment, social contacts and residence. The local authority had failed to authorise the
deprivation of liberty under DOLS and the deprivation of liberty was therefore unlawful.
Further, the court found that since E’s carer had not been involved in the decision to move him
into emergency respite provision, since there had been no adequate consideration given to E’s
family life, and since E’s contact with his carer had been impeded for several months, there had

been a grave and serious breach of E’s rights under Article 8 ECHR.

Various other issues fell to be determined by the court, including whether or not the court could
consider making an order sanctioning a deprivation of liberty unless it was satisfied that
compulsory confinement was warranted. It held that there is no threshold condition that the
court may not entertain an application for an order under s.16 the MCA that would have the
effect of depriving a person of his liberty unless satisfied that his condition warrants compulsory
confinement. The proposed deprivation of liberty would fall to be assessed as part of the best

interests analysis.

The case also raised interesting questions about the validity of E’s tenancy agreement given E’s
lack of capacity and the fact that the agreement was signed on E’s behalf by the care provider.
The issues arising from this, and from the possibility that given there was no valid tenancy
agreement, the care was in fact being provided in a care home and that E was unlawfully in
receipt of housing benefit, were not determined but clearly arise in many best interests cases

and will no doubt in due course come before the courts to be decided, in this case (which
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continues) or in others. Finally, the case is of interest because the court decided the question of
interim residence against the expert evidence available to it, and against the submissions of the
Official Solicitor.

MCA 2005/Mental Health Act 1983

19. Two recent cases have considered the interrelationship between the MCA 2005 and the Mental

Health Act 1983:

W Primary Care Trust v TB & Ors [2009] EWHC 1737

a. inthis case, the applicant PCT sought a declaration that TB was eligible to be deprived of
her liberty at a particular establishment pursuant to an authority under the Mental
Capacity Act 2005 s.4A. The care home was registered under the Care Standards Act
2000. The court was required to determine whether, assuming residential treatment at
the care home was in TB's best interests as defined by the 2005 Act, depriving her of her
liberty in order to provide that treatment could be authorised under s.16 or Sch.1A of

the 2005 Act;

b. Roderick Wood J found that s.16A of the 2005 Act circumscribed the powers of the court
to make a welfare order which incorporated an element of deprivation of liberty. If, by
operation of s.16A, TB was ineligible to be deprived of her liberty under the Act, then
the only option for detaining her would be under the 1983 Act. However, if that route
were taken, she could not be detained at the care home because it did not accept
patients under the 1983 Act. It was accepted that it would not be helpful to detain TB
under the 1983 Act because the specialist treatment she required would not be available
in mainstream psychiatric services. TB fell within "Case E" under Sch.1A para.2 of the
2005 Act. Therefore, she would be ineligible to be deprived of her liberty if the
conditions in Sch.1A para.5 were met, namely that the relevant instrument authorised

her to be a "mental health patient" and she objected to being a mental health patient.

c. the judge went on to find that, as the care home was not registered as an independent

hospital, nor was it part of the NHS, it did not fall within the definition of a "health
7
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service hospital" in the relevant provisions of the 1983 Act. Therefore, the declaration
sought by the PCT did not constitute a declaration or order seeking to have TB
"accommodated in a hospital" as thus defined. Accordingly, she was not on that basis a
"mental health patient" as defined under Sch.1A para.16 of the 2005 Act. Her detention
at the care home fell outwith the categories of ineligibility under Sch.1A para.2.
Therefore, an order under the Act could be made if there was sufficient evidence to

establish her best interests construed in the light of all the circumstances.

GJ v The Foundation Trust [2009] EWHC 2972 (Fam)

d. the particular question posed by this case was how to determine whether someone was
eligible to be deprived of their liberty under the MCA 2005 in a hospital, when they were

potentially treatable under section (under the MHA 1983).

e. The judge stated that the MHA 1983 is the primary legislation, in the sense that if
treatment is required and can be given under the MHA 1983, it is not for a professional
to decide that it would be preferable to proceed under the MCA 2005. The relevant
question is therefore whether the person would be detained in hospital for treatment
for his mental disorder if it were not for the need for treatment of his physical disorder.
If the answer is yes, then the person falls within the scope of the MHA 1983, and the
decision-maker must then ascertain whether objects to the proposed deprivation of
liberty. If he does, he will be ineligible to be deprived of his liberty under the MCA 2005.
If the answer is no, the person is only being detained for treatment of his physical
disorder not his mental disorder, then he is not a ‘mental health patient’ for the
purposes of the MCA 2005 and so the ineligibility rules in Schedule Al paragraph 5 do

not apply to him.

20. As demonstrated by both of these cases, the relationship between the MHA 1983 and the MCA
2005 is complex, and the provisions of Schedule Al to the MCA 2005 somewhat difficult to
apply. Local authorities will need to be particularly careful about issuing authorisations under

DOLS in respect of patients who may meet the criteria for sectioning under the MHA 1983.
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Consent to sexual relations

21.

22.

23.

In Re C [2009] UKHL 42 was a criminal appeal concerning the correct interpretation of part of the
Sexual Offences Act 2003. In the course of considering the criminal test for capacity to consent
to sexual relations, the House of Lords also considered the judgment of Munby J (as he then

was) in X City Council v MB [2006] EWHC 168 (Fam) which dealt with the common law test for

capacity to consent to sexual relations. Baroness Hale said that she was ‘far from sure’ that the
comments expressed by Munby J in MB were correct, but the issue was not decided as the
question of the correct common law test did not fall to be decided. Her comments however
leave some doubt as to the correct approach for assessing capacity to consent to sexual relations

under the MCA 2005.

Munby J had concluded in MB that the threshold for capacity to consent to sexual relations was
very low — merely the ability to understand the nature of the act itself. Baroness Hale suggested
that this approach failed to recognise properly the need for a person to be able to weigh up
issues involved in making a decision. She gave the example of an individual who had delusions
she was being commanded by God to have sexual intercourse: the individual might well
understand the act, but not be deemed to have capacity to consent to it, in that she was not
making an autonomous choice. Baroness Hale said that whereas Munby J had found that
capacity to consent to sexual relations was not situation specific,” in fact, it is difficult to think of

an activity which is more person and situation specific than sexual relations” (para 27).

The implications of the judgment for local authorities may be important. In cases in which
vulnerable adults whose capacity is in question are involved or may be involved in sexual
relationships, it will be very important that those assessing capacity are familiar with both MB
and R v C. Pending further clarification by the courts as to the appropriate test at common law,

it may be prudent to apply the more stringent test suggested by R v C than to rely on the very

low threshold set in MB.

Use of the inherent jurisdiction for vulnerable adults

24. In Re SA [2005] EWHC 2942 (Fam), the High Court said that in certain circumstances, adults

without capacity could nevertheless be the subject of best interests decisions under the inherent

jurisdiction. In SA, Munby J set out the nature of the court’s jurisdiction as follows:
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“77. It would be unwise, and indeed inappropriate, for me even to attempt
to define who might fall into this group in relation to whom the court can
properly exercise its inherent jurisdiction. | disavow any such intention. It
suffices for present purposes to say that, in my judgment, the authorities
to which | have referred demonstrate that the inherent jurisdiction can be
exercised in relation to a vulnerable adult who, even if not incapacitated
by mental disorder or mental illness, is, or is reasonably believed to be,
either (i) under constraint or (ii) subject to coercion or undue influence or
(i) for some other reason deprived of the capacity to make the relevant
decision, or disabled from making a free choice, or incapacitated or
disabled from giving or expressing a real and genuine consent.”

25. In Re JK (unreported, July 2009), however, the Official Solicitor argued that this jurisdiction was
very limited and should only be exercised very sparingly. The court declined to hold that the
individual concerned met the test of being a vulnerable adult. It remains to be seen in which
cases, other than those involving forced marriage (as was the case in SA) the High Court will be
willing to exercise its inherent jurisdiction. Local authorities should therefore be aware than
where someone is judged to be a vulnerable adult, but does have capacity, it will not be a
straightforward matter to obtain the intervention of the High Court in the form of a best
interests decision. They should, in particular, be aware that the High Court may well only be
persuaded to intervene to take such steps as are required to enable the vulnerable adult to take

the decision in question without the external pressures identified by Munby J.
Interaction between COP/JR

26. The interaction and overlap between best interests proceedings and judicial review arises in
many cases but has not been the subject of reported decisions. The issue can often arise where
the family (or the Official Solicitor) wants substantial levels of support to enable the patient to
remain living at home, whereas the local authority would prefer to fund a cheaper and simpler
residential placement. Can the judge making the best interests decision consider whether the
local authority’s proposals are lawful in public law terms? Different judges appear to take
different approaches to the problem. In best interests proceedings in the High Court, one judge
in a case in which one of the authors was involved expressed the view that the best interests
decision is simply a matter of choosing between available alternatives. Any consideration of
whether a particular care plan is lawful has to be carried out by way of judicial review, such that

separate proceedings should be issued and then joined to the best interests proceedings so that

10
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both matters can be determined simultaneously and by the same judge. There is a clear overlap
between the two matters, since if the grounds for judicial review of the care plan are that it fails
to meet the individual’s assessed needs, or that those needs have not been properly assessed,
this will have obvious implications for whether the proposed arrangements could be in the

individual’s best interests.

27. Having obtained a best interests declaration, can a family member or the Official Solicitor rely on
it to argue that an failure to implement the care plan approved in the best interests decision is
irrational? No doubt the fact of a best interests decision would assist any such claim for judicial
review, but the Court of Protection cannot short circuit this issue by requiring a local authority to
implement the solution it has identified as being in the individual’s best interests. It is likely that
this issue will have to be the subject of a reported decision before too much longer, in particular
as the financial pressures upon local authorities increase and it becomes more and more likely
that local authorities involved in Court of Protection proceedings will seek on funding grounds to

refuse to implement care plans endorsed by the Court.
Jurisdiction

28. Schedule 3 to the MCA 2005 relates to the international protection of adults. It may not have
troubled many local authorities, but it has arisen in two cases in which one of the authors of this

paper has been involved:

a. in the first, Re P and OM, the High Court confirmed that the Court of Protection had
jurisdiction in health and welfare matters over P, an incapacitated adult who had
previously been resident in the United Kingdom but, subsequent to her loss of capacity
through dementia, had been removed from the United Kingdom. This jurisdiction was
founded upon the fact that paragraph 7(1)(a) of Schedule 3 gives the Court of Protection
jurisdiction over an adult habitually resident in England and Wales, and the Court
accepted that a person cannot change their habitual residence once they lose their

capacity to determine where they wish to reside;

b. the second case is ongoing, and the Court of Protection is being asked to test the
proposition from the opposite angle. A woman, originally British but previously resident

abroad for many years, was brought to England after she lost the capacity to determine

11
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her residence through dementia; the Court of Protection will have to decide whether it
has jurisdiction over her for any other purpose than for (1) putting in place a temporary
and limited protective measure (Paragraph 7(1)(c)) or (2) giving effect to the protective
measures taken in respect of the woman in a court in the country from which she was

brought (under the provisions of Paragraph 19).

Bringing proceedings

29. Proceedings are often instigated by local authorities, whether due to concern about an
individual’s wellbeing, or because of disputes with family members which have not been able to
be resolved in any other way. There are a number of common pitfalls for local authorities to be
aware of and to avoid, in order to obtain the swiftest possible progress of a case through the

Court of Protection.
Pre-proceedings

30. Before proceedings are even contemplated, it is important that local authorities have a realistic
view of the time and resources that will need to be invested. Proceedings in the Court of
Protection are usually lengthy and expensive. Expert reports may be commissioned, many
hearings may be required at which social workers will often be needed, and it is difficult to stop
proceedings once they have been started. If there is any prospect of a dispute being settled

through mediation or discussion, this should be explored thoroughly.
31. Further, thought must be given as to whether proceedings are required in any event:

a. for example, where the local authority has granted a standard authorisation for a
deprivation of liberty, the mere fact that a family member may disagree with that
authorisation does not necessarily mean that the local authority has to take the matter
to court. This, again, might well be something that could be addressed by way of other
measures, for instance by reviewing the best interests assessment in light of the family

member’s comments;

12
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b. at present, however, there is something of a void in terms of guidance (either from cases
or by way of Practice Directions) as to when the local authority should take matters to
Court. This may be contrasted with the position that prevailed prior to the coming into

force of the MCA 2005, when the Practice Note (Official Solicitor: Declaratory

Proceedings: Medical and Welfare Decisions for Adults who Lack Capacity)’ — adopting as

valuable guidance to be followed the approach suggested by the Official Solicitor —
indicated that “[t] The claimant should usually be the NHS trust or other body responsible
for the patient's care, such as a local authority. Should they decline to bring proceedings,
any properly interested person, such as a family member or other individual closely
connected with the patient, may bring proceedings, in which case the body with clinical
or caring responsibility should be made a party Re S (Hospital Patient: Court's

Jurisdiction) [1996] Fam 1, [1995] 1 FLR 1075”;"

c. it is certainly the case that, if a family member does bring proceedings and the local
authority is — inevitably — brought in as a party, it will generally be the case that the
Court will look to the local authority to act as the applicant, at least in terms of the
preparation of bundles and so forth. This is particularly so when the family member is
unrepresented, but we have had experience of the Court directing that the local
authority be made the applicant even where it has expressed deep unwillingness to do
so. Quite whether this is something the Court actually has jurisdiction to do is another
guestion, but as a matter of pragmatism, it makes a great deal of sense for the local
authority to act as applicant unless there are very good reasons not to do so: in our
experience, cases where this is not the case tend to take even longer and consume even

more resources.

32. If proceedings are required on what appears to be a limited basis, for example in relation to
DOLS, or contact only, it is important to ensure that all underlying matters, for example
residence and care, have been thoroughly investigated and appropriate best interests decisions
made and agreed. Otherwise, it will be very easy for the original point on which proceedings are
brought to be expanded to incorporate other elements of the individual’s care and to take up

considerable time and resources as a result.

*[2006] 2 FLR 373.
* Ibid paragraph 19.
13
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33. Having established that proceedings are required, it is vital that good quality evidence as to

mental capacity is obtained:

a. this means that evidence should ideally be obtained from a psychiatrist, and should
address expressly the test for capacity under the Mental Capacity Act 2005. Reports
from general practitioners can be inadequate due to their relative lack of familiarity with
guestions of capacity (and we have heard that general practitioners are in any event

increasingly unwilling to provide them without charging a fee).

b. local authorities may wish to identify psychiatrists working in their area who could be
asked to produce capacity reports and who could be given particular training about the
law. They should, at a minimum, have read (or at least have access to) the BMA/Law
Society book Assessment of Mental Capacity, A Practical Guide for Doctors and Lawyers,
in its 3" edition (published December 2009), and not merely because authors of this

paper contributed to it;

c. In cases where there is guidance from case-law about how to apply the test of capacity,
for example in relation to capacity to consent to sexual relations, and capacity to
consent to marriage, it is prudent to ensure that the person assessing capacity is familiar
with this guidance and prepares a report that demonstrates an understanding of the

proper legal approach;

d. inall cases, evidence should be obtained not merely in relation to the specific issues that
the proceedings are likely to address, such as contact with particular relatives,
residence, and so forth, but also as to capacity to litigate about those specific issues.
Capacity to litigate is not presently addressed as a separate box on the COP3 form
(although this is likely to be remedied when the Court of Protection Rules Review
Committee completes its work), and is frequently overlooked; this then leads to
problems with representation by the Official Solicitor, who will not act without evidence

as to lack of capacity in this regard.

34. Secondly, it is helpful if the information that accompanies the initial application to the Court of
Protection sets out in some detail and with supporting evidence the claims are being made

about the risks to the person in question. Often, the case can seem clear-cut to the social work

14
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team involved, but a brief summary in the application form may not convey to the unfamiliar
reader the true extent of the problems. Further witness statements and evidence will be
required once proceedings have started, but it is as well to include a thorough statement of the
concerns at the outset, so that the nature and seriousness of the dispute is immediately
apparent. In cases where the Official Solicitor acts for the patient, the Official Solicitor will often
seek to ensure that independent reports as to best interests, and as to capacity, are obtained. A
local authority will have to decide whether to rely purely on its own evidence, or whether to
take part in a joint instruction. Coming in on a joint instruction does have significant
advantages, in particular because it allows an opportunity to frame the way in which the expert
reports by way of input into the letter of instructions. Furthermore, it may be that in some
cases, the joint instruction of an independent social work expert can be useful in bringing family
and social workers together, which is vital for when the proceedings come to an end. It is the
authors’ experience that some judges have ordered local authorities to be part of a joint

instruction against their wishes in order to encourage agreement between the parties.

Thirdly, it will be important to ensure that crucial witnesses are brought on board early on in
proceedings. For example, where individuals are living in care homes that are not run by the
local authority, the support of the care home for the proceedings will be needed. As often as
not, the care home will itself be joined as a party. This may be resisted, on the grounds of
resources: it can then be up to the local authority to try to persuade the care home managers to
take part in proceedings, in circumstances where from the care home’s perspective, much the

easier route would be to terminate the placement.

Fourthly, before issuing proceedings, local authorities should be careful to consider the quality
and strength of the evidence that exists in relation to alleged abuse or assault, and which has
been used as a basis for drastic restrictions in contact. Social work teams who have been
involved with difficult situations for many months or years may understandably have reached
the conclusion that an individual is being abused, or that drastic restrictions on contact are the
only way to prevent a care package from breaking down. However, local authorities need to be
careful to look in some detail at the evidence underlying such situations, and to ensure that

adequate thought has been given to other ways of improving relationships.

Fifthly, it is worth noting that personal welfare deputies are only appointed very rarely. The

favoured approach is to set out clearly declarations and orders that will deal with the particular

15



38.

39.

ThirtyNine

ESSEX STREET

disagreements that have been identified, and can be made by the court and reviewed as
necessary. If an application for a deputy is required, it will be important to identify in some
detail exactly what sort of issues are likely to arise for decision in the future, the reasons why a
deputy will be needed to make those decisions, and reasons why they cannot be dealt with at

the time by an application to the Court of Protection.

Sixthly, it is prudent to prepare a bundle in accordance with the Practice Direction (Family
Proceedings: Court Bundles® at the outset of proceedings. In broad terms, this provides for the
following divisions: (a) preliminary documents (such as position statements and the like); (b)
applications and orders; (c) statements and affidavits; (d) care plans (where appropriate); (e)
experts’ reports and other reports; and (f) other documents, divided into further sections as may
be appropriate, with numbering internal to each division. As well as endearing the local
authority to the judge, it saves considerable time and confusion later on and means that the

bundles can be updated easily.

Lastly, where the individual lacks litigation capacity, contact the Official Solicitor at an early
stage. The Official Solicitor needs to investigate the individual’s means before he can agree to
act and this can be a time-consuming process. Further, if the case raises a new or particularly
difficult issue, it may be helpful to discuss it with the Official Solicitor at an early stage to see

whether he is likely to support the local authority’s approach.

During proceedings

40.

The following represent the fruits of the authors’ collective experience in the conduct of best
interests proceedings in the Family Division at the Royal Courts of Justice, Archway and in the

regional courts (in particular in Birmingham):

a. itis almost always the case that proceedings develop a life and shape of their own which
cannot be determined at the outset. It is therefore particularly important to be in a
position to prepare for and hence to set the agenda at directions hearings; if one does
not do so, then the burden will usually fall upon the Official Solicitor, which can mean

that the direction of proceedings takes a course that the local authority is unhappy with;

> Issued by the President of the Family Division on 27 July 2006: http://www.hmcourts-

service.gov.uk/cms/files/practice direction court bundles.pdf. It is understood that a new practice direction

regarding bundles in the Court of Protection is shortly to be issued.
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it is useful, if at all possible, to ensure that orders are agreed on the day, especially
where they concern contact schedules. Our experience is that agreeing matters in
principle and arranging to set out the finer details later on can lead to time-consuming,
expensive and frustrating negotiations via email over the subsequent days as parties

think of new points and become more entrenched;

we repeat the point about bundles above: there is no easier way to ensure that the
judge is not on your side than by having a bundle that is difficult to navigate. Our
experience is also that it is very rare for any of the courts to retain bundles on the court
file (even when they say that they will), so the default position should always be that it is
necessary to prepare a fresh bundle for each hearing — at least for the benefit of the

court;

whilst on the issue of bundles, perhaps the most frequent complaint from the Official
Solicitor is that they are not provided with sufficient information during the course of
proceedings, for instance by way of contact notes. Whilst the demands of the Official
Solicitor can sometimes be perceived as being unduly onerous and as placing unrealistic
burdens upon the hard-pressed social workers responsible for compiling them, it
remains the case that it is very much better if documents are compiled and (if
appropriate) disseminated on an ongoing basis. It is all too often the case that parties
become exercised and matters are brought back to court at great expense (both

monetary and in terms of staff time) because of breakdowns in information sharing;

during the course of proceedings, especially contentious proceedings, it is dangerously
easy to become fixated on the hearings themselves, and to lose sight of the fact that the
involvement of the Court of Protection will (even if does not feel like it at times) come to
an end and that it will be necessary to maintain some form of working relationship with

the family members in question;

conversely, we have experienced situations where there has arisen a very real tension
between the fact that the parties have signed up to hard-negotiated consent orders
(especially as to contact) which have been endorsed by the Court and the immediacy of
a situation on the ground which is not catered for in the consent order. It must never
be forgotten that the mere fact that a local authority is engaged in proceedings does not
relieve it of its community care obligations towards P as a vulnerable person within their

area for whom they have a statutory obligation. This can, on occasion, mean that it is
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necessary to intervene in a situation so as to safeguard P (for instance by bringing
contact to an end) in circumstances not envisaged in the order. Whilst in an ideal
world, orders will be drafted so as to allow the local authority flexibility to act in this
way, they cannot always be drafted to cover every situation. If this does arise, it is
always necessary to make sure that information is shared with other parties as soon as

possible and (where appropriate) the matter is brought back before the court;

g. wherever questions of P giving evidence and/or police interviewing of P arise, the

guidance of Macfarlane J in London Borough of Enfield v SA & Ors will need to be

followed.

Conclusion

41.

42.

Best interests proceedings in the Court of Protection can often be time-consuming and
demanding for local authorities. Apparently simple cases can bring up new legal issues, or can
open up all aspects of an individual’s care to the court’s scrutiny. By keeping abreast of case-
law and ensuring that new cases are prepared thoroughly before issue where possible, local
authorities will put themselves in the best position to avoid criticism at court and to bring

proceedings to swift conclusions.

Finally, as noted above, there is on foot at the moment a thorough-going review of the Court of
Protection Rules (with which one of the authors of this paper is involved); whilst it is likely that
any rule changes to be recommended following that review will not be implemented for a
considerable period of time, it is likely that the forms and Practice Directions will be the subject
of some substantial amendments before the end of the current year. At present, it is
anticipated that there will be a consultation upon any amendments to be recommended, so it is
a question of watching this space (or, more precisely, the judiciary.gov.uk website) for news of

when this consultation is to take place.
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